





NOTE. 


Associate Justice WEST was prevented by sickness from assisting in the labors 
of the court during the latter part of the Tyler term, 1884, and the Galveston 
term, 1885. 
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§. Jacons, Bernnem & Co. v. J. W. Hawks er at. 
(Case No. 1553.) 


1, Evipenck — HoMESTEAD.— The claim of homestead rights cannot be affected 
by the declarations of the husband of his opinion in regard thereto; nor can 
he be required in a suit to subject property to the satisfaction of a mortgage 
claimed by him on the trial as a homestead, to state whether he considered 
the property a homestead or not when the mortgage was executed, if in 
fact the property was in use as a homestead at the time. 

2. SamE.— Such statement of opinion by the husband would, however, seem 
to be admissible, if the property claimed as homestead had never in fact been 
used as such, or was no longer occupied as a home, and after removal, for 
the purpose of showing an intention to abandon. 

8, PRACTICE IN DISTRICT COURT— OPENING AND CLOSING.— The action of the 
district court in permitting a defendant’s counsel to open and conclude the 
argument of a cause will not afford ground for reversal, unless the record 
discloses that the admissions required by rule 31 were not made and entered 
properly of record. The presumption will be indulged, in the absence of 
such showing, that the action of the court below was correct. 

4. Homesteap.— If there be an actual use of property as and for a homestead 
purpose, although it be detached from the lot in which the residence or 
mansion house stands, then it is not necessary that some open assertion or 
claim to it as a part of the homestead be made, otherwise than as such 
claim is evidenced by the use, to invest it with homestead character. 

5. Practice — JupamMent — Verpict.— If there be evidence to sustain a verdict 
and judgment, the fact that the supreme court might regard the evidence 
as preponderating against it would not of itself afford cause for reversal, 

6. VeRDIcT.— If the verdict is for a smaller amount than under the evidence 
the party was entitled to, but that fact was not set up in a motion for a new 
trial, it will afford no ground for reversal when relied on after being assigned 
aserror. (Citing Foster v. Smith, 1 Tex., 70; Reynolds v, Williams, 1 Tex., 
811, and other cases, for which see opinion.) 


Arrrat from Hunt. Tried below before the Hon. Green J. Clark. 
Suit by appellants against J. W. Hawkins and 8S. M. Hawkins 
upon a note for $1,111.80, and against J. W. Hawkins and his wife, 


8. T. Hawkins, to foreclose a mortgage executed by J. W. Hawkins 
Vout. LXHI—1 
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and wife to appellants on lot No. 8 and half of lot No. 1, in block © 
No. 15, in the town of Greenville, and block No. 27, to secure its = 
payment. The defer'ants set up no defense against the note, but — 
the defendants J. W. Hawkins and his wife, S. T. Hawkins, an. © 
swered that lot 8 and half of lot No. 1, in block 15, were at the — 
time of the execution of the mortgage, and continued to be, a part — 
of their homestead, and asked that the mortgage be held void as to 
said lots. On the trial the court, over objections of plaintiffs, per- — 
mitted defendants to open and conclude the argument. 
The cause was tried by a jury, who found in favor of appellants ~ 
“ on the note, and in favor of J. W. Hawkins and wife in regard to 
homestead, and judgment was rendered in favor of appellants ~ 
against J. W. Hawkins and S. M. Hawkins for the sum of $1,298.334, 


and canceling appellants’ mortgage upon lot No. 8 and half of lot — 
No. 1. 


M. M. Brooks and Hunter & Putnam, for appellants, cited: 7 
Wheeler v. Moody, 9 Tex., 372; Andrews v. Marshall, 26 Tex., 219; 
Graham v. Gautier, 21 Tex., 111; Buford v. Bostick, 58 Tex., 63; 7 
Andrews v. Hagadon, 54 Tex., 576; Evans v. Womack, 48 Tex. 4 
230; Iken v. Olenick, 42 Tex., 195; Ashton v. Ingle, 20 Kan., 670; ~ 
American R., vol. 27, p. 167. 


Brown & Upthegrove and Mathews & Weyland, for appellees, ~ 
cited: Shryock v. Latimer, 57 Tex., 674; Arto v. Maydole, 54 Tex. 7 
244; Andrews v. Hagadon, 54 Tex., 571; Thomas v. Williams, 50 7 
Tex., 269; Const., art. XVI, secs. 50, 51; R. S., 2235-6; Lee v. Stowe, 7 
57 Tex., 449; R. S., art. 1299; Teal v. Terrell, 58 Tex., 261; Han- 
cock v. Morgan, 17 Tex., 582; Nolan v. Reed, 38 Tex., 425. 


Srayton, Assoorate Justice.— The fact of homestead or not could 
not be determined by any declaration of opinion made by J. W. — 
Hawkins as a witness, and the court did not err in excluding the © 
answer to a question which called for such opinion. : 

The answer of the defendants J. W. and S. T. Hawkins did not put ~ 
in issue the execution of the note or mortgage on which the suit © 
was brought; nor did it in any manner question the sufficiency of 
the consideration on which they were executed, and the evidence of ~ 
the witness Harby in this respect was unimportant and would not ~ 
have tended to establish any fact which the instruments themselves ~ 
did not establish fully. 


The declaration of Hawkins as to the character of the property ; 
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secured by the mortgage was properly excluded; for if, in fact, the 
property was homestead, the mere declaration of the husband to 
the contrary could not make it that which it was not in fact. 

In cases in which property has not been used as homestead, or is 
not so used, the declarations of a husband would seem to be admis- 
sible for the purpose of showing that there was no intention so to 
use it as to make it the homestead. 

And this would seem to be true, where a place formerly used as 
homestead is not longer occupied; and so, for the purpose of indi- 
cating an intention never again to use it, which, coupled with the act 
of removal, would amount to an abandonment. 

But where in fact the property is actually in use for homestead 
purposes, neither the declaration of the husband or wife, or both, 

d can change its character. Medlenka v. Downing, 59 Tex., 40. 

The issue made by the defendants’ answer was, whether the prop- 
erty was occupied and used as homestead at the time the mortgage 
was given, which the appellants were seeking to foreclose, and not 
whether they had abandoned it after it had once become a part of 
the homestead. 

The bill of exceptions taken to the action of the court permitting 
counsel for appellees to open and conclude the argument does not 
show that the admissions required by rule 31 were not made and 
properly entered of record, and, in the absence of such a showing, 
the presumption is that everything was done to entitle the appellees 
to that right, and that the court below ruled correctly. 

If we consider only detached portions of the charge given, they 
might be held objectionable; but a charge cannot be so considered. 
The whole charge must be looked to, and, if taken all together, it 
correctly gives the law applicable to the case, and there be nothing 
in it calculated to mislead, it is sufficient. 

The charge given in this case fairly presented to the jury the law 
upon which, under the evidence, they were directed to determine 
whether the property in controversy was homestead at the time the 
mortgage was given, and that was sufficient. 

It did not exclude from the jury the inquiry as to the intention 
with which the property was used in connection with the lot on 
which Hawkins and wife actually resided. 

The charges asked by appellants, in so far as they were free from 
objection, were substantially given in the charge of the court. 

If it was thought that the use shown was different in regard to 
the whole and half lot, a charge on that subject which would have 
directed the jury to consider them separately might properly have 
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been given; but the charge asked, under the evidence, would have © 
been misleading, in that it made some claim other than that evi- — 
denced by the use necessary to give to the property the homestead 
character. 

If there be an actual use of property as and for a homestead pur- 
pose, although it be detached from the lot on which the residence or 
mansion house stands, then it is not necessary that some open asser- 
tion or claim to it as a part of the homestead be made otherwise 
than as such claim is evidenced by the use. 

Looking to all the evidence, it cannot be said that there was not 
evidence tending to show with reasonable certainty that the prop- 
erty in controversy was used for homestead purposes, and in such 
case a judgment cannot be reversed even if this court might be of 
the opinion that the evidence preponderated somewhat against the 
verdict. 

It is assigned as error that the verdict and judgment are not for 
as much by about $19 as the evidence required; and this seems to 
be true; but a motion for new trial was filed and acted on, and this 
ground of error was not made one of the grounds on which the 
motion was based. 

In Hillebrant v. Brewer, 6 Tex., 51, the verdict was excessive, but 
no motion for new trial based on that fact was made, but, as in this 
case, it was assigned as error. 

In disposing of the question it was said: “The admission of the 
defendant was sufficient to authorize a verdict for the amount ad- 
mitted to be due. But the verdict was for a much larger amount; 
and the evidence furnishes no data by which that amount could have 
been arrived at, by any rule or principle of law by which it was 
competent for the jury to estimate the damages. 

“ The objection to the verdict in this particular, however, is that it 
gives excessive damages; and this constitutes a distinct and inde- 
pendent ground for a new trial. But it was not made a ground by — 
any written specification accompanying the motion, as the statute 
requires. Hart. Dig., art. 766. It cannot, therefore, be now in- 
sisted on as a ground for reversing the judgment.” 

The same rule applies in all its force where the verdict is not for 
enough. 

That a judgment will not be reversed on the ground that the ver- 
dict is not in accordance with the evidence, unless there has been a 
motion for new trial based on that ground, has long been the estab- 
lished rule in this court. Foster v. Smith, 1 Tex., 70; Reynolds 
Williams, 1 Tex., 311; Hart v. Ware, 8 Tex., 115; King v. Gray, 17 | 


1884.] SrraspurcER v. HEemENHEIMER. 





Statement of the case, 





Tex., 62; ‘Pyron v. Grinder, 25 Tex. Sup., 159; Cotton v. State, 29 
Tex., 186. 
The reason for the rule is manifest, and parties must observe it 
who desire to have questions of this character revised in this court. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered December 12, 1884.] 





Aaron Srraspurcer v. Isaac Hemennemer. 
(Case No. 1602.) 


1. CONFESSION OF JUDGMENT— LOST INSTRUMENT — POWER OF ATTORNEY.— A 
promissory note, in addition to the usual stipulations contained in such in- 
struments, contained a clause authorizing any attorney to appear for the 
maker in ‘‘any competent court, at any time,” and confess judgment in 
favor of the owner or holder of the note, ‘‘ waiving service of citation and 
copy of petition, and agreeing that execution may issue at once on the judg- 
ment.” An attorney of record filed a petition against the maker, alleging 
the loss of the note, and on the same day waived a copy of the petition for 
defendant, and service thereof, confessed judgment, and agreed that execu- 
tion might at once issue. Held, error; and that the authority claimed by 
the attorney did not extend to authorizing him, in an ex parte proceeding, to 
substitute or establish the lost instrument. 


Error from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

Suit by Heidenheimer against Strasburger to recover $4,099.13, 
alleged to be due on a note dated December 13, 1882, payable 
one day after date to Heidenheimer’s order, and executed by Stras- 
burger. The note contained a power of attorney, which, as was 
‘ alleged, authorized any attorney at law, if the note was not paid 
at maturity, to appear for Strasburger in any competent court at 
any time, at any term, and confess judgment in favor of the owner 
or holder thereof, waiving service of citation and copy of peti- 
tion, and agreeing that execution might issue at once on the judg- 
ment, the conclusion of the note being: “ This note is not negotiable 
nor transferable, and if the agreement of December 16, 1882, signed 
by me (Strasburger) with Isaac Heidenheimer is complied with on 
my part, no judgment shall issue on same under above power of con- 
fession.” 

The note was alleged to be lost, and what purported to be a copy 
was filed among the papers of John Lovejoy, Esq., an attorney at 
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law, describing himself as acting under “the power of attorney con- 
tained in the lost note,” waived service of citation and copy of peti- © 
tion, confessed judgment, and agreed that execution might issue at © 
once on such judgment. Execution issued accordingly to both Gal 
veston and Bexar counties. 

The filing of suit, confession of judgment and issuance of execu- 
tions all occurred on the 8th day of May, 1883. The executions 
issued during the term of court at which judgment was rendered. 


Tarleton & Foreman and Davidson & Minor, for plaintiff in 
error. 


McLamore & Campbell and A. N. Mills, for defendant in error, 








Warts, J. Com. App.— Only one question presented by the record 
will be considered in the disposition of thisappeal. It was alleged 
that the instrument evidencing the claim sought to be recovered had 
been lost, and what purported to be a copy was given in the peti- 
tion. In addition to the usual stipulations contained in promissory 
notes, it authorized any attorney at law to appear for the maker 
in any “competent court at any time,” and confess judgment in 
favor of the owner or holder of the note, “ waiving service of cita- 
tion and copy of petition, and agreeing that execution may issue at 
once on the judgment.” 

From the record it appears that John ee an attorney at 
law, appeared for the maker of the note, May 8, 1883, the same © 
day the petition was filed and the judgment ce and by virtue 
of the power contained, as claimed, in the lost instrument, waived 
a copy of the petition and service of the same, and confessed judg- 
ment in favor of Heidenheimer for the amount thus claimed to be 
due on the note; also agreeing that execution might issue upon the 
judgment at once. 

It fully and clearly appears that the sole authority under which 
Lovejoy acted in the matter was that supposed to be contained in 
the lost instrument. 

Where the judgment is confessed by an attorney, the statute — 
requires that “the power of attorney shall be filed, and a recital of 
the contents of the same be made in the judgment.” Here there 
was no power of attorney which could be filed before the judgment 
was confessed. That had been lost, and it required an adjudication — 

to substitute or establish the instrument. It is recited in the judg- 
ment that the court heard evidence and found that the instrument ~ 
had been lost, and in effect adjudged that it be substituted. It will © 
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be observed that so much of the adjudication as related to the loss 
and substitution of the instrument was ew parte. Lovejoy was not 
authorized to waive service or otherwise appear for Sfrasburger in 
any proceeding which had for its object the substitution of the lost 
note. All the authority any one had to appear for him, as shown 
by the record, was that supposed to be contained in the lost note. 

It amounts to this: that Lovejoy appeared for Strasburger and 
waived service of process, so that his authority to appear, waive 
service and confess judgment might be established in and by the 
same judgment which he had confessed. If suit bad been brought 
against Strasburger, and the lost note duly substituted, then, under 
that substitution, the attorney might perhaps have appeared for 
Strasburger, waived service and confessed judgment. But it is not 
true that Lovejoy had any authority to waive the service and con- 
fess judgment, by virtue of a supposed power, the evidence of which 
was claimed to have been lost. The establishment of such a prac- 
tice would open a wide door to the most palpable frauds, and lead to 
the grossest injustice. — 

While such severe and remarkable instruments as that claimed to 
have been executed by Strasburger have been recognized as valid 
and binding, still, as was in effect held in Grubbs v. Blum, decided 
at the present term, where a party seeks and obtains such an advan- 
tage of another, when he comes into court to reap its fruits he will 
be held to a strict compliance, upon his part, with the terms of the 
contract. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion adopted December 16, 1884.] 





Joun AND Ciara D. Srrineer v. S. M. Swenson. 
(Case No. 1618.) 


1, ACKNOWLEDGMENT.— See statement of case for a certificate of acknowledg- 
ment of a married woman to a deed held sufficient. 

2. HoMESTEAD.— See opinion and statement of case for facts under which it 
was held that a portion of a town lot, separated by a fence from that part 
lived upon and occupied by the family for home purposes, lost its homestead 

character and became subject to forced sale. ; 
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Appear from Travis. Tried below before the Hon. John W, 
Robertson. 

Suit by S. M. Swenson against John Stringer and Clara D, 
Stringer, his wife, and S. J. Swenson, trustee. On March 5, 1877, 
John Stringer borrowed from 8S. M. Swenson $4,000, and delivered 
to him his note for that sum with interest at ten per cent. per 
annum. The note was payable in instalments, the last instalment 
falling due on March 5, 1882. 

To secure the payment of that note, Stringer and wife gave to 
S. J. Swenson, trustee, a deed of trust upon a piece of ground in the 
city of Austin (with the improvements thereon) described as forty- 
six by one hundred and thirty-eight feet off the north side of the 
northeast quarter of out-lot 35, division E, of the city of Austin. 

The sum of $2,000 was paid, together with the interest due up to 
the date of the payment. 

This suit was brought for the unpaid balance and for the fore 
closure of the mortgage or deed of trust. 

On May 10, 1883, defendant Clara D. filed her answer consisting 
of nine special exceptions to the petition and exhibits (the note and 
deed of trust). 

Also a general denial, and a denial of her having received any 
part of the money sued for. 

She claimed the property as a part of her homestead, and denied 
that she ever waived or abandoned her homestead rights in it. 

She averred that she did not understand the deed when she signed 
it, or suspect that she was relinquishing a part of her homestead; 
that the deed was not explained to her, and charged that her sig- 
nature thereto was obtained by a fraudulent combination between 
her husband and the plaintiff. 

(The husband adopted the answer of the wife.) 

The cause was tried by the court withouta jury. Judgment was 
rendered against John Stringer for the amount due, $2,358, and 
against Stringer and wife for the foreclosure of the lien. 

The certificate of acknowledgment to the trust deed was as fol- 
lows: 

“Tue Strate or Texas, 

County of Travis. | 

“ Before me, P. DeCordova, a notary public of Travis county, per- 
sonally appeared John Stringer and Clara D.-Stringer, who reside 
at Austin, in Travis county, and who are to me well known, and 
acknowledged that they signed, executed and delivered the forego- 
ing instrument of writing for the purposes and consideration therein 
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specified. And the said Clara D., wife of John Stringer, being by 
me examined separately and apart from her said husband, and this 
instrament of writing being fully explained to her, declared she 
signed and executed same of her own free will and accord for all 
its uses and purposes, and that she did not wish to retract it. To 
certify which I hereunto sign my name and affix my seal of office 
this 5th day of March, A. D. 1877. 
[SEAL. ] “P. DeCorpova, 
“ Notary Public Travis County, Texas.” 

The deed of trust contained the following words: 

“Know all men by-these presents: That we, John Stringer and 
his wife, Clara D. Stringer, of the city of Austin, represent that a 
tract of 46x138 feet. off the north side of the northeast quarter of 
lot 35, division E, of out-lots to the city of Austin, is free from in- 
cumbrances of every nature whatever, and that our homestead is 
limited to the remainder of said northeast quarter of lot 35, and 
has been so designated and limited for several years, and that the 
said 46x138 off the north side of said northeast quarter of said lot 
35 is no part of our said homestead, nor used as such at any time 
since the adoption of the present constitution. Our homestead, so 
occupied and designated, being of the value of over six thousand 
dollars.” 

The deed of trust executed by Stringer and wife to W. A. Black- 
burn upon the same property and some other lands, made on Au- 
gust 28, 1875, contained the following clause: 

“And” we “do by these presents, waive, relinquish and abandon 
all rights or claim or advantage of homestead in and to the above 
described tracts of land, or any part thereof.” 

This last named deed was recorded in Travis county, August 28, 
1875. 

The court found the facts established by the evidence as follows: 

1. That the defendant John Stringer is indebted to the plaintiff 
on the note sued on, principal and interest, after deducting all pay- 
ments, in the sum of $2,358. 

2. That the consideration of said note was $4,000, money loaned 
by plaintiff to said John Stringer at the time of its execution. 

3. That said defendants, John Stringer and Clara D. Stringer, 
his wife, executed the deed of trust set forth in plaintiff’s petition on 
46x138 feet off the north side of the northeast quarter of out-lot 
No. 35, division E, of the city of Austin, to the defendant S. J, 


Swenson, as trustee, for the purpose of securing plaintiff in the pay- 
ment of said note. 
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4. That the loan of the money and the execution and delivery of 
the note and deed of trust all occurred at the same time, on March 
5, 1877. 

5. That the plaintiff loaned said money to defendant and took 
said security on the good faith of the following representation in 
said deed of trust: “We, John Stringer and his wife, Clara D, 
Stringer, of the city of Austin, represent that a tract of 46x138 
feet off the north side of the northeast quarter of lot 35, division 
E, of the out-lots to the city of Austin, is free from incumbrances of 
every nature whatever, and that our homestead is limited to the re. 
mainder of said northeast quarter of lot 35, and has been so desig- 
nated and limited for several years, and that the said 46x138 feet 
off the north side of said northeast quarter of said lot 35 is no part 
of our said homestead, nor used as such at any time since the adop ~ 
tion of the present constitution, our said homestead so occupied and © 
designated being of the value of over six thousand dollars.” And 
also upon like representations made by said John Stringer at — 
and before the said transaction. 

6. That the said Clara D. Stringer made no representations other 
than is contained in the said deed of trust. 

7. That neither said plaintiff nor his agent, the said 8. J. Swen 7 
son, ever saw or had any conversation with said Clara D. Stringer 
in reference to said transaction, the whole matter having been con- 
ducted by said John Stringer in behalf of defendants. 

8. That there was no fraud, duress or coercion practiced upon said 
defendants, Strimger and wife, or either of them, by said plaintiff or 
his agent, and said plaintiff and his agent did not participate in and © 
had no knowledge of any fraud, duress or coercion, or other undue © 
influence, upon the said Clara D. Stringer, to induce her to sign and 
acknowledge said deed of trust. 

9. That the execution and acknowledgment of said deed of trust 
by said Clara D. Stringer was her voluntary act, and without fraud 
. or undue influence. . 

10. That said northeast quarter of said lot 35, division E, was © 
acquired by said Stringer and wife as community property about | 
the year 1869, and that the same was intended and dedicated as @ © 
homestead. E 

11. That at some time subsequent to their purchase of the same, 7 
and prior to 1875, the said northeast quarter was divided into three ~ 
parts or divisions by partition fences running east and west through — 
the same, the forty-six by one hundred and thirty-eight feet in com | 
troversy being separated from the remaimder by one of these partie © 
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tion fences. Defendants erected upon said subdivision of forty-six 
by one hundred and thirty-eight feet in question a two-story stone 
house, to be used as a store house for the sale of merchandise. The 
middle subdivision was devoted to a flower garden. The remaining 
or subdivision on the south of said quarter was occupied by a dwell- 
ing-house with five rooms, servants’ house, stables, etc. There is a 
cistern connected with the dwelling-house, and also a cistern in the 
store. A part of the forty-six by one hundred and thirty-eight feet 
in controversy is also used for flowers. A passage way or alley is 
cut off the west end of said quarter lot, about twenty feet in width, 
leading from the street on the north to the stables on the southeast 
corner of said quarter block. There is also an alley running east and 
west, immediately south of said quarter lot, and separating it from 
the remainder of the lot. These improvements, subdivisions and 
fences have thus existed since the year 1875. 

12. The said Stringer, with his wife and family, first occupied 
said property in 1873, and lived in the second story of the store 
house on the part in controversy from that date until the spring of 
1875. The dwelling-house was at the time rented out. In the 
spring of 1875 the family moved into the dwelling-house. From 
the year 1875 to’18S0 inclusive the store house was rented out to 
various tenants, and was occupied by them for mercantile purposes, 
except during part of the year 1876, when the same was vacant. 
During a part of the year 1876 the defendant’s son, John Stringer, 
Jr., an unmarried man now thirty-eight years of age, but then liv- 
ing in the family, occupied a room in the store house as a sleeping 
apartment. In 1877 the defendants rented out all of said property and 
removed to the Avenue Hotel, in the city of Austin. They returned 
in 1882. When the family has been living on the premises, rooms 
in the store house have been used when required for sleeping apart- 
ments for members of the family and guests. The family has also 
used the cistern in the store house for domestic purposes. 

13. That on August 28, 1875, said John Stringer and his wife, 
Clara D. Stringer, made a deed of trust on this same forty-six by 
one hundred and thirty-eight feet of said quarter lot to W. A. Black- 
burn, as trustee, to secure a loan from one Wm. Nelson, and in this 
deed of trust the property in question is declared to be no part of 
the homestead. This declaration was immediately placed upon 
record. 

14. That, by these several acts, the defendants segregated the 
forty-six by one hundred and thirty-eight feet in controversy from 
the homestead, and abandoned the same as a part of the homestead, 
in good faith, and with intent to restrict the homestead to the res 
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mainder of said quarter lot, before the date of the deed of trust in 
controversy in this case. 

15. That the forty-six by one hundred and thirty-eight feet in 
controversy did not form a part of the homestead on March 5, 1877, 

154. The entire northeast quarter was not worth exceeding $3,500, 
exclusive of improvements, on March 5, 1877. 

16. That M. M. Hornsby, sheriff of Travis county, as substitute 
trustee, on the first Tuesday in January, 1883, at the request of 
plaintiff and after due advertisement, sold said property under said 
deed of trust, at public auction. That one Schultz bid the same off 
at a sum greater than was due on the note sued on, but, learning 
that defendants claimed same as a part of the homestead, no money 
was paid and no deed made under said sale. 

17. That the remaining portion of said quarter lot, exclusive of 
the forty-six by one hundred and thirty-eight feet in question, con- 
tains grounds, dwelling-house, outhouses, and other appurtenances — 
constituting a home for the defendants’ family, and that the prop. 7 
erty in question is not necessary to the use and enjoyment of the © 
homestead as limited and restricted. 

The court found the following conclusions of law: 

1. That said Clara D. Stringer is estopped from impeaching her 
execution and acknowledgment of said deed of trust. 

2. That the forty-six by one hundred and thirty-eight feet of 
ground is segregated from the homestead and constitutes no part of 
the homestead. 

3. That plaintiff is entitled to the foreclosure of his lien as prayed 
for. 

And the court orders a decree: 

First. Against John Stringer for the amount due on said note. 

Second. Against John and Clara D. Stringer for foreclosure of 
lien on said forty-six by one hundred and thirty-eight feet of said 
lot, with order of sale. Proceeds of sale to be applied to extin- 
guishment of lien, and remainder to be paid to the defendants 
Stringer and wife. 

Third. Divesting all title out of S. J. Swenson. 


Chandler & Carrington, for appellants. 
Maxey & Fisher, for appellee. 


Detany, J..Com. Apr.— Many of the assignments of error are so 
vague that we will not consider them. 

There is no merit in the exceptions of the defendants to the © 
plaintiffs petition. 
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It was matter of no consequence whether Mrs. Stringer signed 
the note or not, or whether she was personally bound for the debt. 
No personal judgment was asked against her; and she was made 
a party to the suit only because she claimed an interest in the prop- 
erty upon which the plaintiff was endeavoring to enforce a lien. 

Nor is there any merit in her objections to the certificate of the 
notary who took her acknowledgment to the deed of trust. 

In the case of Coombes v. Thomas, 57 Tex., 321, a certificate almost 
exactly like the one now before us was held sufficient. 

The court below finds that there was no fraud or undue influence 
practiced upon Mrs. Stringer to procure her signature to the deed. 

If there was anything of the sort, there is not the slightest evi- 
dence that either the plaintiff or his agent was aware of the fact. 
Pierce v. Fort, 60 Tex., 464; Davis v. Kennedy, 58 Tex., 517, and 
cases cited. 

The only important question in the case is this: Was the prop- 
erty, at the date of the deed of trust (March 5, 1877), a part of the 
homestead of Stringer and his wife, or was it used by them as such? 
If it was a part of the homestead, then it would seem that the 
deed was not binding on the defendants, notwithstanding the dec- 
laration contained in the deed that the property was not a part of 
the homestead. Medlenka v. Downing, 59 Tex., 32. 

At that time the property was entirely separated by a fence from 
the other part of the lot. It was rented out, and the circumstances 
seem to show that the intention of the defendants was to rent it 
permanently. 

Besides, in 1875, the defendants had executed to other parties a 
deed of trust upon this same property, in which they declared that 
they had abandoned their homestead rights in it. This deed was 
immediately recorded in Travis county. 

Under these circumstances, our opinion is that Stringer and wife 
cannot be heard to claim that the property is exempt. Ruhl ». 
Kauffman & Runge, decided at the present term. 

The judgment should be affirmed. 

AFFIRMED. 


[Opinion adopted December 16, 1884.] 
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Tue Gatveston Wuarr Co. v. Tur Crry or GALvEston. 
{Case No. 1600.) 


. GALVESTON WHARF Company — DECREE.— The decree of the district court 7 
of Brazoria county, rendered April 1, 1869, in the case of The City of Gal 7 
veston v. The Galveston Wharf Company, consolidating the interests of 
the respective parties thereto, vested the undivided one-third of the prop. 
erty of the consolidated wharf company in the city of Galveston, withthe 7 
exception of certain property specified in the decree. Said one-third inter. 7 
est was represented by one-third of the stock of the consolidated company, 
2. SAME.— The effect of said decree was to vest in the city of Galveston, not 
only the right to receive one-third of the dividends accruing to the wharf ~ 
company, but the further right to one-third of the entire property of the 7 





























Galveston Wharf Company for the uses and purposes for which the congol- 
idation was made. 

3. SAME.— The power to alienate one-third of the wharf company property, 
which was reserved to the city in said decree, is inconsistent with any 
other relation to the one-third interest than that ef ownership by the city, 

4, SaMe.— Said decree clothes the wharf company with a power to be exer 7 
cised in the management of said one-third interest, through a directory to 4 

be selected, in which the city of Galveston is to be represented as provided 
by said decree. ‘ 

5. WHARVES.— The fact that compensation is received for the use of a wharf "q 
across which the commerce ef a country passes does not divest it of its — 

public character. q 

6. TAXATION — CONSTITUTIONAL LAW.—Sec. 1, art. 8, of the state constitue— 
tion, which enumerates certain property which is exempt from taxation, 
cannot be construed to subject all property not specified to taxation; that 
section simply indicates the character ef things and the uses to which they 
must be appropriated in order to entitle them to the exemption. 

%. TAXATION OF MUNICIPAL PROPERTY.—In the absence of any statute con- | 
troiling the subject, such property as a municipal corporation owns and | 
uses for a public purpose is not affected by general laws regulating taxation, 
(Citing many cases, for which see epinion.) 

8. Taxation.— The city of Galveston owns such a beneficial interest in the 
property of the Galveston Wharf Company, and of the dividends to arise 7 
from its use, as renders it improper for the city to impose taxes which 7 
would ordinarily deprive the city of a part of the dividends of the com- 
pany which it is entitled to receive. 

Same.— The two-thirds interest owned by the wharf company is subject to 
state and municipal taxation. 

10. Equiry —TaxaTION.— The rights ef the city of Galveston and of the 
wharf company, in respect to dividends, resulting from the fact that the 
interest of one is taxable, and that of the other is not, must be adjusted as 
would the rights of persons hoiding shares ef stock in other corporations, 
except that the city cannot diminish the dividends by the imposition of @ — 
tax in its own favor, not authorized by law. 

1i. InJUNcTION.— An injunction properly issued to restrain the city of Gal — 

' veston from collecting taxes on its interest in the property of the Galvestom — 

Wharf Company. ; 
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company as consolidated; it being, however, subject to the control of the 7 
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Apprat from Galveston. Tried below before Hon. Wm. H. Stewart. 
The opinion states the case. 


, Ballinger, Mott & Terry, and Trezevant & Franklin, for appellant, 
E cited: Const., art. VIT, §§ 1, 2, 3; art. XI, §§ 5,9; art. XII, $$ 3, 4, 5; 
” Act February 8, 1851; City of Galveston v. Menard, 23 Tex., 349; 
Cooley on Tax., 130, 131; Burroughs on Tax., §§ 73, 142, 25; Dillon on 
Mun. Corp., §§ 64, 646; Townsend v. Greely, 5 Wall., 326; Klein ». 
New Orleans, 99 U.S., 149; N. O. v. Carrollton R. Co., 7 La. Ann. 
148; Decision of Judge Woods, U. 8. Circuit Court, Hitchcock »v. 
Wharf Company, garnishing city wharf stock; Hart ». Burnett, 15 
Cal., 530; Fulton v. Henlow, 20 Cal., 486; Fall v. Marysville, 19 Cal., 
381; Law v. Lewis, 46 Cal., 552; Piper v. Singer, 4 8. & R., 354; 
Dir. of Poor v. School Dir., 42 Penn. St., 25; Gibson v. Hora, 37 Ia., 
170; State v. Gaffney, 34 N. J., 133; Nashville Bank v. Tenn., 1 
Swan, 269; People v. Salomon, 51 IIL, 52. 

That injunction was appellant’s proper remedy, they cited: Const., 
secs. 13 and 15, art. 8; Amended Charter, secs. 96 and 97; Cooley 
on Tax., 278-280; id., 341-2; Burroughs on Tax., 302; Blackwell, 
Tax Titles, 279-289; Clegg wv. State, 42 Tex., 609; State v. Baker, 
49 Tex., 763; Edmonson v. City of Galveston, 53 Tex., 157; Hayden 
v. Foster, 13 Pick., 492; Terrell v. Graves, 18 Cal., 149; Shimmin »v. 
Inman, 26 Me., 228; Cooley on Con. Lim., 521; 1 High on Inj. 
§§ 517, 529; Johnson v. Hahn, 4 Neb., 143; Abbott v. Edgerton, 53 
Ind., 196; Freemont v. Bowling, 11 Cal., 380; Webb »v. Cutsinger, 
48 Ind., 246. 


/ James LB. Stubbs, for appellee,on the proposition that the property 
was not exempt, even in part, from taxation, cited : Const., art. 8, sees. 
: 2,4; art. 11, sec. 9; Van Allen w. The Assessors, 3 Wall., 584, 598; 


Queen v. Arnold, 9 Ad. & Ell. (N. 8.), 806; Richmond v. R. & D.R. 
Co., 21 Gratt., 604; Atkins v Gamble, 42 Cal., 86; Baltimore v. B. 
& O. R. R. Co., 6 Gill, 288; Burroughs on Tax., 142, 385; 2 Wait’s 
Actions and Defenses, 311; Dillon, Mun. Corp., § 776; City of Galves- 
ton v. Menard, 23 Tex., 349; Norris ». City of Waco, 57 Tex., 635; 
Fall v. Maryville, 19 Cal., 891: Cooley on Taxation, 145, 146, 149, 
150, 151, 152-54, and notes, 199, 482, 123, note, 163; Red vw. John- 
son, 53 Tex., 287; Bank v. Tennessee, 104 U. S., 493; Erie R. R. Co. 
v. Penn., 21 Wall., 492; N. O. v. St. Anna Asylum, 31 La. Ann., 292; 
; Stein v. Mobile, 17 Ala., 184; Brennan v. Bradshaw, 53 Tex., 338. 


Stayton, Associate Jvustice.— The nature and result of this action 
is correctly stated in the brief of counsel for appellant as follows: 
. “Suit was brought by the Galveston Wharf Company, a corpo- 
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ration chartered in 1854, against the city of Galveston, to enjoin 
the sale of certain property advertised for sale for the payment of 
taxes to the city of Galveston from the wharf company, so far ag 
the taxes were assessed on the one-third interest in certain wharf 
property in possession of the company, under compromise between 


the city and the company, confirmed by the legislature, on the ~ 


ground that the said interest is the property of the city in trust for 
its present and future inhabitants, and is used only for public pur. 
poses, and not taxable by the constitution and laws of the state. An 
injunction was granted against the enforcement of the tax by the 
district judge of Harris county, in the absence of the district judge 
of Galveston county. But on the trial of the case before the latter 
judge the injunction was dissolved and the suit dismissed. There 
were various other objections to the tax as levied by the city, all of 
which were overruled by the judgment below, and some of which 
cannot be considered, owing to a failure to obtain the signature of 
the judge to the statement of facts. So far as the case is presented 
for review by this court, the pleadings and special agreement of the 
parties concurred in the facts.” 

The petition sets out very fully the history of the grant to M. B. 
Menard, on which is situated the city of Galveston, through which 
and subsequent legislation conflicting claims to the flats and wharf 
privileges arose between the city of Galveston and others, who were 
claiming through the grant to Menard, out of which grew the suit 
which was decided in this court in 1859. A full history of that case 
and the questions involved and decided will be found in City of 
Galveston v. Menard, 23 Tex., 349. 

The ownership of the soil in the flats in front of the lots out to 
the channel was held, in that, case, to be in Menard and his vendees, 
who were declared to have the right to devote it to wharf or other 
like purposes, free from the control of the public, under the quali- 
fication incident to all property, that it was not to be so used as to 
be a common nuisance, and at the same time, in view of the pur- 
poses for which the grant to Menard was made, it was held that 
the city had a like right to build and control wharves in front of 
the streets of the city, which might be extended to or over the flats 
to the channel. 

Within a year after the decision was made in the case of The City 
of Galveston v. Menard, a suit was brought by the city of Galves 
ton against the Galveston Wharf Company, which had been organ- 


ized pending the prior litigation, and was composed of the owners | 


of wharves sued in the former case, and other owners of wharves 
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and wharf property. That action was transferred to Brazoria | 






& 
mt 























































































GaLvestoN Wuarr Co. v. GALVESTON. 





Opinion of the court. 





_ 


county, where it was pending until April 1, 1869, when, by agree- 
ment of parties, a consent decree was entered by the district court 
of that county, which was intended by the parties to be a full set- 
tlement and compromise of all matters in controversy between the 
city of Galveston and the Galveston Wharf Company. The decree 
i thus rendered was confirmed by an act of the legislature of June 23, 
1870. There therefore arises no question as to the binding force and 
effect of that decree, which might arise but for the confirmatory act. 

The assignments of errors are as follows: 

1. “The court erred in its judgment in holding that the interest 
or share of the city of Galveston in the property assessed and taxed 
by the city of Galveston is subject to taxation by the city of Gal- 
veston.” 

2. “The court erred in its judgment in holding that the sale 
against which the writ of injunction was sued out could Jawfully 
be made to satisfy taxes assessed by the city of Galveston on its 
own interest, held in trust for the public, in the property assessed 
by it for taxes.” 

3. “Because the interest of the city of Galveston in the wharf 
property, the subject of controversy, is held by the city of Galves- 
ton in trust for its present and future inhabitants, and solely for 
public purposes, as authorized by the legislature of the state, and is 
not lawfully subject to taxation by the city of Galveston, the court 
erred in its judgment in holding the same liable to such taxation.” 

The question which arises is: Has the city such interest in the cual 
one-third interest in the property sought to be taxed as exempts it 
from taxation by the city ? 

The character of interest held by the city in the Galveston Wharf 
Company’s property depends on the true construction to be given 
to the decree of the district court for Brazoria county before re- 


ferred to. 
/ So much of that decree as is necessary to an examination and 
determination of that question is as follows: ye 


“It is considered, ordered, adjudged and decreed by the court, 
that the present capital stock of the Galveston Wharf Company, 
consisting of twelve thousand four hundred and forty-four shares of 
stock of $100 per share, amounting in the aggregate to $1,244,400, 
shall be increased the full one-half thereof, viz.: by six thousand 
two hundred and twenty-two shares of $100 each, amounting to the 
sum of $622,200, which said stock of said sum of $622,200 shall 
be the property of the mayor, aldermen and inhabitants of the city 
of Galveston, and the same shall stand and remain on the books of 
Vou, LXIII— 2 
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said company as the property of said mayor, aldermen and inhabit. © 
ants of the city of Galveston, and the equal, undivided one-third of 
the property of said company, to be consolidated and vested in it by © 
this decree, shall be owned by said city, and represented by its said” 
stock, and the said stock, and the rights and interests therein, and iq © 
said property, of said mayor, aldermen and inhabitants of the city 4 
of Galveston, shall be in trust for the present and future inhabitants ~ 
of the city of Galveston, and all and every part thereof shall be in ~ 
alienable, and not subject to conveyance, assignment, transfer, pledge, ~ 
mortgage, or any liability for debt whatever, in any other manner than ~ 
by the vote of four-fifths of all the qualified voters of said city in j 
Savor of some clear and specific proposition therefor. The dividends” 
and net earnings of said stock shall be regularly paid to said mayor, © 
aldermen and inhabitants of the city of Galveston, to be disbursed © 
and expended for the public good and benefit of said present and future ~ 
inhabitants of said city.” ’ 

Said decree then proceeds to fix the respective representation and 7 
rights of said city and company on the board of directors, giving | 
the city three directors in said board of nine, one to be the mayor, 7 
and one of the committee on finance, another an alderman, and the © 
third an alderman or citizen, but to be elected by the council. And” 
said decree further provides: ; 

“In consideration of all which, it is further agreed between the 7 
parties, and is now considered, ordered, adjudged and decreed by the 
court, that all the property, rights and claims of every kind and de ~ 
scription (except certain lots and property hereinafter specified) of 
the said Galveston Wharf Company, and also all the right, title > 
interest and claim of every kind and description whatsoever, of the ~ 
said mayor, aldermen and inhabitants of the city of Galveston, in| 
and to allthe land and ground extending from the shore or ordinary 7 
high-water mark of the Istand of Galveston to the channel of the © 
bay or harbor, from and including the street known on the map ™ 
and plan of said city of Galveston as Ninth street, on the east, ; 
to and including the street known as Thirty-first street, on the west, | 
including all the ground known as the Flats within said limits, and 7 
also all rights, capacity, powers and claims of said plaintiffs to build ~ 
and erect wharves and take and receive wharfage therefor, at the 7 
end of streets now or hereafter running or extending to said chat 7 
nel, be and the same are hereby vested in the said Galveston Com ™ 
solidated Wharf Company, and to be henceforth the corporate 7 
property, right and title of the said Galveston Wharf Company, ™ 
und owned, held, possessed, controlled, used and administered by” 
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said company — all the said united and consolidated property, rights 
and claims, being represented by said aggregate of $1,866,600 — 
the original two-thirds thereof held by the present stockholders, and 
one-third by the said plaintiff in trust as aforesaid.” 

Said decree further provided that the result of certain suits then 
pending should inure to carry out said decree and compromise, 
and also excepted from its operation certain lots and blocks south of 
avenue A, in said city, and others named, the benefit of which was 
to belong to the stockholders of said company, prior to the compro- 
mise; and said decree further provided as follows: 

“Tt is further the agreement and intention of the parties that 
this settlement shall, if practicable, result in and secure the final 
settlement of all controversy, and prevent future controversy in re- 
gard to all the wharf privileges in front of the city of Galveston, 
and that the whole of said wharf privileges shall be united and con- 
solidated in the present parties hereto.” 

The true construction ofthis decree is to be arrived at by consid- 
ering the whole decree, which had for its object the settlement of 
the conflicting claims of the respective parties to the action. 

The city was controverting the ownership of the wharf company, 
claiming through Menard, to the property in the flats, and the re-_ 
sultant right to maintain wharves; and the wharf company was 
controverting the right of the city, not only to the property in the 
flats, but also the right of the city even to use, for wharf purposes, 
the termini of its streets on the bay. 

The title of the one to property in the soil embraced in the flats, 
with the right te use it for wharf and other purposes, had been 
practically determined by the former suit; as had been the right of 
the city to use for wharf purposes, notwithstanding the ownership 
of the soil had passed by the grant to Menard, that part of the flats 
at the termini of its streets. 

The last part of the decree, above set out, evidences the fact that 
it was intended to consolidate and to put into the hands of the Gal- 
veston Wharf Company all the wharf privileges possessed by both 
or either of the contesting parties; and that this was done, both 
parties agree; but it is claimed by the one that all the property 
vested, by the decree, absolutely in the wharf company; and by the 
other, that one-third of the entire consolidated property, not excepted 
from the operation of the decree, vested in the city of Galveston, 
subject only to the use and control by the wharf company for the 
purposes for which the consolidation was made. 

The latter part of the decree, in terms, vests in the “Galveston 
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Consolidated Wharf Company ” all the property, rights and claims — 4 
of every kind and description (except certain property specified) of 
the Galveston Wharf Company; as did it all the right, title, inten 7 
est and claim of every kind and description of the city of Galveston | 
in and to all land and ground embracing the flats, between and jp. | 
clusive of Ninth and Thirty-first streets, and also all rights, capagi. ~ 
ties, powers and claims of the city to erect wharves and receiyg — 
wkarfage at the ends of streets then extending, or to be extended, — 
to the channel; and it declared those things and rights “to be 
henceforth the corporate property, right and. title of the said Gal © 
veston Wharf Company, and owned, held, possessed, controlled, used 
and administered by said company.’ 4 

The purpose of this part of the decree was, evidently, to vest in ~ 
the consolidated company, which, in all instances but one, is called a 
“ The Galveston Wharf Company,” the rights, even of property, ag” 
well as of use, which had formerly been owned or claimed by the” 
wharf company and the city, or either of them, except as limited on | 
the face of the decree. 

The language used seems, in many respects, sufficient to vest the # 
absolute title in all property and rights to which it applies in the” 
consolidated company; but when considered in connection with | 
the language which immediately follows, it is not inconsistent with | 
an intention to give to the stockholders of the wharf company - 
existing before consolidation, title to two-thirds of the property, and 
to the city one-third; all to be under such qualified ownership and 7 
dominion of the consolidated company as was necessary to enable 
it to carry out the purposes for which the consolidation of the 
respective interests was made. 

The beneficial interests to accrue from profits, as well as the pro | 
prietary interests which would inure to the respective parties im” 
interest in case of dissolution of the Galveston Wharf Company, 7 
are evidenced by the shares of stock of which the parties wer” 
respectively declared the owners and holders. 

It is not clear from this part of the decree whether the declare 
tion in reference to the holding of “one-third by the said plaintiff 
(the city) in ¢rwst as aforesaid” “refers to the shares of stock or to) j 
the property as well, but the preceding part of the decree, t~ which” 
reference is made, which relates to the property as well as the” 
shares of stock, renders it highly probable that it was in this com] 
nection used in relation to ‘the property as Ww ell as the shares of} 
stock; it is, however, immaterial in reference to the matter under 
consideration, whether it refers to one or both, for in either event 
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the beneficial interest to arise from the use of the property would 
inure to the benefit of the “present and future inhabitants of the 
city of Galveston.” 

Prior to this decree, it will be remembered that there was a con- 
test about the ownership of the property, as well as the right to 
use all or parts of it, and the latter part of the decree was evidently 
intended to settle that question by vesting, it may be, the absolute 
as well as the qualified rights held by the respective parties in or to 
the property in the consolidated company, as a starting point for the 
clear investiture of unquestioned title in each to shares in the prop- 
erty, as well as the profits to be derived from its use, to which, by 
the agreement made the basis of the decree, each party would be 
entitled. 

The former part of the decree evidences that it was thought such 

‘a course was necessary before the rights of the parties, as they de- 
sired them to exist in the future, could by the decree be determined. 

The more natural order would have been to vest the property in 
the consolidated company in the first part of the decree, and in the 
subsequent part to have vested in the respective parties the property 
or rights which it was agreed they should severally own, if separate 
ownership was desired or thought necessary. 

However this may be, the order in which things were done, by 
the decree, cannot control its construction; for the true inquiry is, 
What does the entire decree show was the declaration of law, made 
on the agreement of the parties as to the rights of the respective 
parties ? 

The first part of the decree, after directing the issue of addi- 
tional shares of stock and determining the number of shares which 
each of the parties should have, declares that “the equal undivided 
one-third of the property of said company (the consolidated com- 
pany) to be consolidated and vested in it by this decree shall be owned 
by said city, and represented by the said stock and the rights and 
interests therein, and in said property of said mayor, aldermen and 
inhabitants of the city of Galveston, shall be in trust for the pres- 
ent and future inhabitants of the city of Galveston, and all and 
every part thereof shall be inalienable, and not subject to convey- 
ance, assignment, transfer, pledge, mortgage or any liability for 
debt whatever, in any other manner than by the vote of four-fifths 
of all the qualified voters of said city in favor of some clear and 
specific proposition therefor.” 

This part of the decree declares what shall be the rights of the 
parties then before the court, after the rights and property of both 
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were consolidated and vested by the decree in the consolidated com. 
pany. 

It would seem that the declaration as to how the ownenip | 
should stand after the property and rights of both parties should by | 
the decree be vested in the one in w hose name the business was to © 
be transacted in the future, should control that part of the deouml 
by which the contemplated consolidation was made. 

Taken all together, the apparent intent of the decree is to vest in 7 
the city of Galveston not only a right to receive one-third of the © 
dividends, but also the further right to one-third of the entire prop. 
erty of the company, as consolidated; it being, however, subject to 7 
the control of the Galveston Wharf Company for the uses and pur 7 
poses for which the consolidation was made. q 

This view is much strengthened by the fact that a power is recog. 
nized, and a method is provided, in the decree, by which not only 
the right and interests of the city in the stock w hich it holds, but also © 
in the property, ¢. e., an undivided one-third of the whole property” 
consolidated and vested in the Galveston Wharf Company, by the 
decree, may be alienated by the city. 

Such a power of alienation is inconsistent with any other relation 
ship to the property than that of ownership, it not appearing that] 
a naked power was intended to be conferred. 4 

The trust spoken of in the decree is evidently one imposed noj7 
only on the Galveston Wharf Company, but also on the municipal] 
government of the city of Galveston for the benefit of the inhabit] 
ants of that city. 

We are of the opinion that the decree vests in the city of Gal 
veston title to an undivided one-third of the property consolidated” 
by the decree, and that it clothes the wharf company with a power | 
to be exercised in its management through the directory to be” 
selected in which the city is to be represented as provided by the | 
decree. 

Section 1, article 8, of the constitution in providing for taxation 
seems to exempt ail pov belonging to remy. cor porations = 
from taxation; but section 9, article 11, provides: “ The property of 
counties, cities and towns owned and held only for public purposes} 
such as public buildings and sites therefor, fire engines and the furmky 
ture thereof, and all property used or intended for extinguishing? 
fires, public grounds, and all other property devoted exclusively 
the use and benefit i the public, shall be exempt from forced sale = 
and from taxation.’ q 

It is contended that under this provision of the constitution, evel 
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if the one-third of the property belongs to the city, it is subject to 
taxation, because not such property, and so used as to be entitled to 
the exemption. 

It is property held only for purposes essentially public, and may 
be said to be devoted exclusively to the use and benefit of the pub- 
lic; indeed, it would be hard to imagine a use more essentially 
public than is that of a wharf which extends along the front of a city, 
and upon which is received a large part of the articles which go to 
make up the inward and outward commerce of the state. It is a 
property which all persons and vessels have the right to use, under 
proper regulations, and without the use of which the business of the 
city could not be conducted. That compensation is received for its 
use does not withdraw from it its public character. Dillon on 
Municipal Corporations, 103-113. 

There may be property owned by municipal corporations which 
would be subject to taxation, but the enumeration of certain things 
in the section of the constitution quoted, as exempt from taxation, 
was not intended to operate asa declaration that things not enumer- 
ated were subject; but simply to indicate the character of things, 
and the uses to which they must be appropriated, in order to be en- 
titled to the exemption. 

The decree provides that dividends received by the city “shall 
be disbursed and expended for the public good and benefit of said 
present and future inhabitants of said city.” 

In the absence of any law expressly providing otherwise, such 
property as a municipal corporation owns and uses for a public pur- 
pose is held not to be affected by general laws regulating taxation. 
Cooley on Taxation, 130, 131; Dillon on Municipal Corporations, 
778, 774, and cases cited in the notes. 

Many cases exist in which examples are given of the character of 
property and uses to which it must be put, when owned by munici- 
pal corporations, to make it, within the meaning of the law, prop- 
erty “held only for public purposes, or devoted exclusively to the 
use and benefit of the public,” which, in this case, it is not deemed 
necessary to review, among which are the following: Klein v. New 
Orleans, 99 U. S., 150: Water Commissioners 4. Gaffney, 34 N. J., 
131; Gibson v. Howe, 37 Iowa, 170; Fall v. Mayor of Marysville, 
19 Cal., 892; Piper v. Singer, 4 8. & R., 354; Directors of the Poor 
v. School Directors, 42 Pa. St., 24; Louisville v. Commonwealth, 1 
Daval, 295; Trustees v. Champaign Co., 76 IIl., 185. 

The words “held only” and “devoted exclusively,” used in the 
section of the constitution quoted, would seem to convey the idea 
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that a municipal corporation may own property which will not be 
exempt from taxation; if so, the property involved in this- case ig 


not of that character; and it will be time enough to consider what q 


kinds of property, if any, belonging to a municipal corporation, ig 

subject to taxation when a case requiring its decision is presented. 
If, however, the decree did not vest in the city the title to one 

undivided one-third of the property of which it purports to dispose, 


7 
oe 


¥ 


—— 


there can be no doubt that the decree vests in the city such a bene ~ 


ficial interest in the property, and in the dividends to arise from its 
use, as would, on principle, render it improper for the city to impose 
taxes which would indirectly deprive it of a part of the dividends, 
which, under the decree, it was evidently intended the city should 
receive. 

In other words, can the city tax the property to the extent of its 
beneficial interest therein, when to do so will diminish its dividends, 
and in addition to this incur the increased expense of collecting the 
tax. 

In our opinion, it might just as well tax any other property it owns, 
and pay the tax out of its own treasury, with a loss to itself of the 
cost of collecting. 

If the only beneficial interest of the city be to dividends, these 
cannot be declared and paid until the expenses of operating and 
keeping up the entire property is first deducted; for dividends are 
not paid on gross receipts; hence, if the city can tax the entire 
property, the tax so levied and collected must be deducted beforea 
dividend is paid, and thus the dividend be diminished. 

A power to tax, under such circumstances, involves the power of 
@ municipal corporation to tax itself or its own property, which it 
certainly cannot do, for obvious reasons. 

There are no equities arising in favor of the city from the fact 
that the dividends which the city will receive are diminished by the 
taxes paid to the city on the interest of the wharf company in the 
property, for the city receives the entire tax, and only accounts for 
one-third of it in receiving a diminished dividend, caused by this 
tax, as do the other stockholders. 

If the dividends of the city will be diminished by the payment 
of state and county taxes on the interest owned by the wharf com- 
pany, this furnishes no reason to sustain the imposition of an 
unauthorized tax. It is true that the taxation of two-thirds of the 
property, which, under the decree, is the interest of the wharf com 
pany, by the state and county, will diminish the dividends which 
the city will receive; but this results from the fact that under the 
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law that property is subject to taxation, as is the property of other 
persons, ard its association in ownership with other interests not 
subject to taxation does not create an exemption in its favor. No 
provision is made, in the decree, for adjusting what may seem to be 
the equities of the parties in reference to dividends, resulting from 
the fact that the part of the property owned by the wharf company 
is subject to taxation, while the part owned by the city is not; but 
in the absence of some such provision, the rights of the parties would 
have to be adjusted in reference to dividends, as would the rights of 
persons holding shares of stock in other corporations, except that 
the city cannot diminish the dividends by the imposition of a tax 
in its own favor not authorized by law. 

The rights of the parties, in respect to such matters, rest as fixed 
by the decree, which, having been confirmed by the legislature, must 
be held to indicate the will of the law-making power, as fully as 
though embodied in a statute. The legislature might have with- 
drawn from the city the right to receive any dividends at all. 

The court below erred in dissolving the injunction sued out to 
restrain the city from collecting the tax on an undivided one-third 


of the wharf property, and its judgment will be reversed and judg- 
ment will be here rendered perpetuating the injunction heretofore 
granted, and adjudging costs of the court below and of this court 
in favor of the appellant against the appellee. 

And it is accordingly so ordered. 


[Reversed and rendered. 
{Opinion delivered December 19, 1884.] 
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Tue Western Union Tex. Co. v. W. S. Rats. 
(Case No. 1927.) 


1. ConTRACT — PUBLIC POLIcy.— A contract made between the sender and tele- 
graph company contained the provision that ‘the company will not be 
liable for damages in any case where the claim is not presented in writing 
within sixty days after sending the message.” Held, that an agreement of 
this character violates no rule based on public policy, being reasonable and 
obligatory. Following r Young v. Tel. Co., 65 N. Y., 168; Tel. Co. v. Pells & 
Roy, 2 Tex. L. Rev., 247, and other cases. 

2, PRINCIPAL AND AGENT.— A telegraph operator does not sustain such relation 
to the company as to constitute him its representative in reference to pass- 
ing upon the subject-inatter of a claim, its allowance or payment. Young 
v. Tel. Co., 65 N. Y., 168. 

8. Same — Watver.— A telegraph operator, not being an agent of the telegraph 
company in regard to claims against it, any declarations made by him as to 
what the company would or would not do could not amount to a waiver of 
anything required b} the written contract. 

4, FACT CASE.— See opinion for such a state of facts as will relieve the tele- 
graph company from liability to a party for expenses incurred by him in 
sending a message. 


Aprrat from Nueces. Tried below before the Hon. J. C. Russell. 

This suit was originally instituted in a justice’s court, precinct No. 
1, Nueces county, against the Western Union Te slegraph Co. by W. 
8. Rains and his brother for $198.90; the demand being presented 
in the nature of an open account and sworn to as required by stat- 
ute. Exceptions to the action in this form having been sustained, 
they brought suit in form of petition. W. 8. Rains sent the follow: 
ing message to Chas. Stephens at Mineola, Texas: “ Where i is John 
D. Rains? Please answer immediately. Paid here.” By reason of 
the failure of the company to deliver the message, Rains and his 
brother, on account of expenses incurred by them, alleged they had 
been damaged in the amount set out in their account. 
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The telegraph company filed a plea in abatement as to the proper 
joinder of the two parties, and also answered, setting up the faet 
that the sixty days within which the claim for damages as required 
by contract between the company and sender should be presented, — 
had expired. 

The plea in abatement was sustained, and appellee proceeded to 
prosecute his suit alone. On final trial had before the justice, ap- 
pellee recovered a judgment for $80. The case was then appealed 
to the district court, and there the court rendered a judgment for 
$80 as damages, and $16 interest, for appellee. 





Welch & Givens, for appellant, cited, on character of the contract: 
Western Union Tel. Co. v. Pells & Ray, 2 Law Review, 246; Wolff 
v. Western Union Tel. Co., 62 Pa. St., 83; Express Co. v. Caldwell, 
21 Wall., 264; Young v. W. U. Tel. Co., 65 N. Y., 163; Heirman 9, 
W. U. Tel. Co., Reporter, vol. 16, No. 11; Holst v. W. U. Tel. Co, 
Sup. Court Georgia, May, 1883. 


G. L. Scott, for appellee. 


Sraryton, AssoctatE Justice.— There are fatal objections to the 
proceedings had in this case. 

The contract under which the message was sent contained the 
provision that “The company will not be liable for damages in any 
case where the claim is not presented in writing within sixty days 
after sending the message.” 

Claim was not made within the time prescribed as required by the 
contract. 

Agreements of this charater are held to violate no rule based on 
public policy, and to be reasonable and obligatory. Young »v. W. 
U. Telegraph Co., 65 N. Y., 163; Wolf v. W. U. Telegraph Co., 62 
Pa. St., 83; Ripley v. Ins. Co., 30 N. Y., 137; Express Co. v. Cald- 
well, 21 Wall., 270; Telegraph Co. v. Pells & Ray, 2 Tex. L. Rev., 
247. The declaration made by the appellee to the company’s oper 
ator at Corpus Christi, and his reply thereto, cannot be held to 
operate as a waiver of the written claim. The declaration of the 
operator amounts to nothing more than an expression of opinion by 
him that the facts stated by the appellee did not constitute a cause 
of action against the appellant, and it therefore becomes unnecessary 
to consider whether he sustained such relation to the appellant as 
would make his unqualified declaration that the company would not 

_pay a proper claim, when not made in writing, operate as a waiver 
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of the presentation of the claim in writing within the time pre- 
sezibed in the contract. 

It has been held that an operator does not sustain any such rela- 
tion to a telegraph company as to constitute him the representative 
of the company in relation to passing upon the subject-matter of 
a claim, its allowance or payment. Young v. Telegraph Co., 65 N. 
Y., 168. 

If this be true, his declarations as to what the company would or 
would not do would be unimpertant, and could not amount to a 
waiver of anything required by the contract. 

We are further of the opinion that as matter of law the operator 
was correct in his declaration that the company was not liable on 
account of the matters upon which the appellee based his claim. 

It is not shown that the failure of the company to deliver the 
message to the person to whom it was addressed made it necessary 
for the appellee to incur the expense of sending some one to Mineola 
to ascertain where John D. Rains was. 

The telegram was: “Where is John D. Rains?” 

It is not shown that the whereabouts of John D. Rains could not 
have been ascertained by letter during the time which intervened 
between the sending of the dispatch and the time when the person, 
on account of whose expenses the judgment was rendered, started 
from Corpus Christi to Mineola; but if this had been shown, no 
such facts are alleged or proved as would make the appellant liable 
for the expenses or services of such person. 

The person to whom the dispatch was sent did not live within the 
limits in which free delivery, under the contract, would be made, 
and nothing was paid for delivery beyond the free limit, At the 
time the message was sent nothing seems to have been said in refer- 
ence to the fact that the person to whom the message was sent was 
residing three miles from the office of the appellant and from the 
town of Mineola, to which the message was sent, and the agent of 
the company receiving the message seems to have used reasonable 
diligence to deliver the message. 

The record shows that the appellee was not entitled to recover, 
and as the cause was tried without a jury, the judgment of the court 
below will be reversed, and judgment here rendered that the ap- 
pellee take nothing by his suit, and that the appellant recover from 
him all costs in the courts below as well as the costs in this court; 
and it is so ordered. 

REVERSED AND RENDERED. 

{Opinion delivered January 13, 1885.] 
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McKinnon & Van Merer ¥. Revtrance Lumper Co 
(Case No. 1907.) 


1. TRIAL OF RIGHT OF PROPERTY — TENDER OF ISSUE.— In a suit for the trial 
of the right of property subject to attachment, if the attaching creditor setg 
up the fact that the propetty levied on was the property of his attached 
debtor, who was insolvent and who had no other property subject to levy, 
and that he had fraudulently transferred the same to claimants, this is g 
sufficient tender of issue under Revised Statutes, arts. 4833, 4834. 


EVIDENCE — Fravp.— The acts and declarations of an insolvent debtor, made ~~ 


before his transfer of the property to the parties claiming it, though not in 
their presence, are admissible to show that the purpose of the sale was to 
defraud his creditors. Citing Elliott v. Stoddard, 98 Mass., 145. 

SAME — FRAUDULENT SALE.— The acts and declarations of an insolvent debtor 
evincing his purpose to defraud his creditors, if brought to the notice, actual 
or constructive, of creditors purchasing the property subsequently levied on 
by another attaching creditor, and before the sale was made, will vitiate the 
sale. 

. VERDICT — JUDGMENT.— Although two verdicts were found by the jury, that 
only will be considered as the proper verdict upon which the judgment 
is based; nor is it necessary that the verdict be incorporated in the judg- 
ment with or without the signature of the foreman of the jury attached 
thereto. 


Arreat from Washington. Tried below before the Hon. I. B. 
McFarland. 

On the 26th of March, 1883, the appellants McKinnon & Van 
Meter, who were defendants below, filed their affidavit and claim bond 
to try the right to certain lumber, shingles, doors, sash, etc., levied 
on by the appellees, the Reliance Lumber Co., under a writ of attach- 
ment issued in cause No. 5940, wherein the Lumber Company were 
plaintiffs and one E. J. Ingleheart was defendant. The appellants 
claimed the property under a transfer from Ingleheart. The appel 
lees insisted that the transfer was made in fraud of the creditors of 
Ingleheart. 

The*cause was tried by a jury and resulted in a verdict for the 
Lumber-Company. 


Breedlove & Ewing, for appellants, cited: R. S., 1329, 1330, 4834, 
4837. 


Sayles &@ Bassett, for appellee, cited: Randall v. Carlisle, 59 Tex., 
69; R.S., 1334. 


Wurm, Curr Justice.— The errors assigned and relied upon by 
the appellants present no point upon which the judgment below can 
be reversed. 
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The issues tendered by the plaintiffs beiow were in sufficient ac- 
cordance with the provisions of our Revised Statutes. Arts. 4833, 
' 4834. 

These issues averred the insolvency of Ingleheart, and his indebt- 
edness to other parties besides the appellants, and the proof to which 
exception is taken in the second assignment of error was pertinent 
to prove these facts. 

It was also competent to show by the acts and declarations of Ingle- 
heart, made before his transfer to appellants, that the purpose of 
this transfer was to defraud his creditors. Elliott v. Stoddard, 98 
Mass., 145; McLane v. Johnson, 43 Vt., 48; Wyckoff v. Carr, 8 
Mich., 44. 

This would not, of course, affect the vendees unless they were 
chargeable with notice of the fraud, but it was not necessary that 
they should be present when the fraudulent design was formed or 
expressed by the vendee in order to bring such notice home to them. 
If brought to their knowledge either actually or constructively be- 
fore their purchase, it was sufficient to vitiate the sale. 

The charges of the court objected to were all in strict accordance 
with the general principles of the law governing the case. The 
evidence was amply sufficient to show a fraudulent intent on the 
part of Ingleheart, and a knowledge and participation in the fraud 
by McKinnon & Van Meter. They knew that Ingleheart could 
not pay their own debt, and had every reason to know that the re- 
maihder of his indebtedness was large, and that it was beyond his 
power to pay it. One of the appellants (who were partners) was 
informed by Ingleheart himself that the latter was on the verge of 
having his property seized by creditors. This partner delayed another 
creditor in enforcing his claim by leading him to believe that a gen- 
eral assignment would be made by Ingleheart for the benefit of all 
his creditors, and in the mean time took for the sole benefit of his 
firm the transfer in question in thiscause. The consideration of this 
transfer was the previous indebtedness to the firm and three nego- 
tiable promissory notes payable at different dates in the future to the 
order of Ingleheart, executed by the vendees. Such a transaction 
placed the property of Ingleheart beyond the reach of his other 
creditors for the benefit of the appellants and of the failing debtor 
himself. Fraud on the part of Ingleheart and participation in it by 
McKinnon & Van Meter could not have been proved by more sat- 
isfactory evidence. 

Although two verdicts were found, the one incorporated in the 
judgment is the one approved by the court. 
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There is no requirement that the verdict should be thus ineop 
porated, much less that, if this is done, the signature of the foremag 
shall also be copied into the judgment. 

The other questions raised by the assignments of error are not of 
sufficient importance to claim our attention. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED, 
[Opinion delivered January 13, 1885.] 





Wasuinaton County v. F. Scuvunz er AL. 


(Case No. 1908.) 





1, INJUNCTION — DissoLUTION.— Where a party, having already instituted suit, 
seeks to enjoin the sale of certain property of defendant on the ground of 
fraud, if the petition for injunction contained averments sufficient, if estab. 7 
lished by proof on the final hearing, to entitle the one asking to the relief 
sought, or if it could have been so amended as to state a good cause of ac- 
tion, the court below should not have dissoived the injunction and dismissed 
the case, but should have retained the original cause when asked, so as to 
give the party seeking the remedy an opportunity of proving the averments 
of the petition. 

2. CASES CITED AND APPROVED.— Hall v. McComas, 59 Tex., 484; Pullen 9 © 
Baker, 41 Tex., 420; Gaskins v. Peebles, 44 Tex., 390; Lively v. Bristow, 12 ~ 
Tex., 60; Floyd v. Turner, 23 Tex., 294; Baldridge v. Cook, 27 Tex., 565; Ed- 

, Tington v. Allsbrooks, 21 Tex., 188; Eccles v. Daniels, 16 Tex., 187; Sims 

Redding, 20 Tex., 587; Fulgham v. Chevallier, 10 Tex., 518, cited and 7% 

approved. 
















Arrest from Washington. Tried below before the Hon. I. B. 
McFarland. 

On the 12th day of January, 1884, F. Schulz and his wife Wit 
helmina Schulz, for a consideration of $6,000, deeded about six ~ 
hundred acres of land to H. Schulz, Carl Schulz and Ferdinand ~ 
Rogge, and on the same day went before H. Miller, a notary publie 
in and for Washington county, and acknowledged the same. On ~ 
the 16th day of February, 1834, F. Schulz became one of the sure 7 
ties of CO. C. Lieb, the county treasurer of Washington county, on@ © 
special bond required of the treasurer by the commissioners’ court 4 
to cover what was known as the court-house fund. 7 

On August 1, 1884, Lieb defaulted to Washington county for 
about $24,000. 

On the ilth day of August, 1884, Washington county filed suit ~ 
against C. OC. Lieb and all of his sureties on all of his official bonds 
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to recover the amount that was due by Lieb to Washington 
county. 

On the 22d day of August, 1884, this suit was filed by Washing- 
ton county against appellees, alleging that the sale made in Jan- 
uary, 1884, by F'. Schulz to Rogge et a/s. was pretended, fraudulent, 
etc., and asking that the same be set aside, and prayed for a writ of 
injunction restraining the appellees from selling the land, notes, etc. 
On the 22d day of August, 1884, the writ of injunction was granted 
as prayed for. 

At the time of the filing of this suit and granting of the writ of 
injunction Washington county had not recovered any judgment 
against O. C. Lieb or any of his sureties, and alleged in the petition 
in this case that judgment could not be recovered before the 5th day 
of September, 1884, if then. . 

On September 1, 1884, H. Schulz, Carl Schulz and F. Rogge filed 
a motion to dissolve the injunction and dismiss the bill, for the fol- 
. lowing reasons: 

1. Because the petition is insufficient in law, and shows no cause 
of action. 

2. Because the petition fails to show any equity that entitles the 
plaintiff to the writ. 

8. Because the plaintiff has an adequate remedy at law. 

4. Because the affidavit to the petition is not such an affidavit as 
the law requires. 

And answering, defendants denied all the charges of fraud so far 
as they were concerned, and set up that they had purchased the land 
in good faith from F’. Schulz for more than a month before he signed 
the official bond of ©. C. Lieb. 

On the 15th day of September, 1884, the court dissolved the in- 
junction and dismissed the bill. 


Breedlove & Ewing, for appellant, on the refusal of the district 
court to hear the cause on its merits, cited: High on Injunctions, 
§§ 26, 27, 94, 250, 820; Bump on Fraudulent Conveyances, 515; 
Hudson v. Daingerfield, 20 Amer. Dec., 297; Miller v. Davidson, 44 
Amer. Dec., 715. 


Searey & Bryan and J. E. Shepard, for appellees. 


West, AssocraTe Justice.— We are of opinion that, under the state 
of facts disclosed by the record in this case, the district court 
Was in error in entirely dismissing appellant’s suit, and in rendering 
a final judgment against the county. 

Vou, LXII—3 
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The judgment recites that the case was heard only on appellees ” 
motion to dissolve the injunction, which had been previously granted © 
in the cause; and on that motion being sustained, and before any fur. © 
ther action had been had, that the appellant at once demandedg ~ 
hearing of the cause on the merits. ’ 

If the petition contained averments sufficient, if established by — 
proof on the final hearing, to entitle appellant to the relief sought, ~ 
or if it could have been amended so as to state a good cause of © 
action, it should have been retained, when he asked that it be done, © 
to give the appellant an opportunity of proving the averments to be © 
true, and thus obtain the relief sought. The following casés sus. ~ 
tain the views above announced: Hale v. McComas, 59 Tex., 484” 
Pullen v. Baker, 41 Tex., 420; Gaskins v. Peebles, 44 Tex., 390;” 
* Sims v. Redding, 20 Tex., 387; Floyd v. Turner, 23 Tex., 394; Lively © 
v. Bristow, 12 Tex., 60; Fulgham v. Chevallier, 10 Tex., 518; Bald 7 
ridge v. Cook, 27 Tex., 565; Edrington v. Allsbrooks, 21 Tex., 188; 7 
Eccles v. Daniels, 16 Tex., 137. a 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered January 13, 1885.] 





Wine tame Beck v. Cart Brox. 
(Case No. 1936.) 


1. Drvorce — ILL-TREATMENT — RECRIMINATION.— In a suit for divorce, brought — 
by the wife, on the ground of cruel treatment, where the evidence showed ~ 
that both she and her husband had frequent altercations, and that, at least 7 
on one occasion, she gained the ascendency and beat him and bruised him” 
severely, in such case there is such recrimination on her part as would pre > 
vent her obtaining a divorce. 7 

2. SAME — CASES APPROVED.— If, however, the recrimination on the part of the~ 
injured spouse is insignificant compared with the great provocation on the 7 
part of the other, a divorce may be granted. Citing with approval, Jones q 
v. Jones, 60 Tex., 451; Hale v. Hale, 47 Tex., 336. 


Apprat from Victoria. Tried below before the Hon. H. Clay” 
Pleasants. 4 
Wilhelmine Beck instituted this suit in May, 1883, and prayed a” 
divorce be granted her on the ground of cr uel treatment and other 
excesses on the part of her husband, Carl Beck. The latter ate 
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swered, setting up that she had not conducted herself with propriety 
and treated him with kindness and forbearance, and that she had 
on her part ill-treated him, and therefore he prayed for a divorce, 

The evidence showed a series of quarrels and altercations between 
the two, from September, 1877, to April, 1883, when they ceased to 
live together, and that on one occasion, at least, the wife had 
knocked the husband down and bruised and beaten him severely. 
It was also shown that the husband had not treated the wife ina 
becoming manner. Under the facts the court refused to grant a 
divorce. 


Stayton & EK leberg, for appellant. 


No briefs on file for appellee. 


Wut, Curer J vustice.— This is a suit for divorce brought by the 
appellant against the appellee, on the alleged ground of cruel treat- 
ment of such a character as to render their living together insup- 

rtable. The only evidence offered was on the part of the plaintiff 
and showed that the parties lived together very unhappily; that the 
husband sometimes used very insulting language towards his wife; 
and that they had frequent altercations, in some of which blows were 
exchanged between the parties. The principal witnesses were the 
children of the plaintiff by a former husband, and, to say the least, 
were not prejudiced against their mother in favor of their step- 
father. From their evidence it appears that whilst the husband 
was almost uniformly the first to commence their quarrelg the 
wife freely participated in them; and whilst he had made the first 
attack on one or two occasions, on another she seems to have ob- 
tained the ascendency, and from superior strength, or from securing 
the advantage of giving the first blow, had prostrated him upon the 
floor and choked and beat him to such a degree as to produce 
bruises upon his person. To put the case most favorably for the 
plaintiff, she was guilty, at least, of such conduct as would prevent 
her from obtaining adivorce. Divorces are not granted for the mere 
reason that parties cannot live together without quarreling and fight- 
ing. The cruelty must not approach to mutuality, nor be exercised 
sometimes by the one and sometimes by the other, though differing 
somewhat in degree. If the recrimination on the part of the injured 
spouse is insignificant compared with the great provocation on the 
part of the other, a divorce may be granted. Jones v. Jones, 60 
Tex., 451; Hale v. Hale, 47 Tex., 336. 
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The case last above cited is greatly in point to the present, and to 
the remarks of Judge Moore in delivering the opinion we refer ag 
appropriate to the present case as it appears upon the record. We 
see no error in the judgment and it is affirmed. 


AFFIRMED, 
[Opinion delivered January 16, 1885.] 


Srayron, J., not sitting. 





Tanacio GoNZALES ET AL. V. GERTRUDES CHARTIER. 


(Case No. 1929.) 





1, PRACTICE IN DISTRICT COURT— AMENDED PLEADING.— Rule 13 of District 
Court Rules, relating to the manner of amending a pleading, does not re- 
quire that the new pleading should state in terms that it is a substitute for 
a pleading amended, but it is made such substitute by the force of the rule 
itself. See Rules for District Court, 47 Tex., 618, Rule 13. 

2, STATUTE OF FRAUDS.— A contract that the expenses incurred by parties as 
co-plaintiffs in a suit to recover certain lands were to be refunded when the 
suit was decided, and the lands recovered in it partitioned among the 
plaintiffs, is not such an agreement as is required by the statute of frauds 
to be in writing. Thouvenin v. Lea, 25 Tex., 612. 

3. PLEADING — SameE.— Although the contract be one that comes within the 
statute of frauds, the pleading that declares upon it need not allege the 
agreement to have been in writing, such being matter of proof and not of 
demurrer. Citing Cross v. Everts, 28 Tex., 523. 

4, PLEADING — BILL OF PARTICULARS.— The object of a bill of particulars being 
to inform the opposite party of the nature of the claim against him, if the 
items of averment are set forth with sufficient certainty to attain this object 
such bill of particulars is sufficient; and especially is.this the case when 

the exception taken to it points out no item which is not stated with suffi- 

cient particularity. 
































Aprrat from Daval. Tried below before the Hon. J. C. Russell. 
Action by the appellants against several parties, including the ap 
pellee, on the 26th day of June, A. D. 1882, in the nature of a bill © 
to enforce contribution for costs paid and expenses incurred by the ~~ 
appeliants in the prosecution of a suit in the district court of Nue- 
ces county, for the purpose of establishing the boundaries of and 
quieting the title to a tract of land known as and called “ La Huerta,” 
in which all the parties therein were interested as joint owners. 
The action in which these expenses and costs were incurred was 
an action of “trespass to try title,” against parties who had made 
locations and were alleged to have committed trespass upon this 
tract of land, and were incurred and paid by the appellants as the 
agents of the plaintiffs in that action. 
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During the pendency of this suit all of the defendants herein 
(except the appellee), it was alleged, had paid their proportion- 
ate part of expenses and costs, and the suit as to them was dis- 
continued and remained against the appellee as sole defendant. 

Appellee filed many defenses and exceptions, of which the fol- 
lowing were sustained by the court below: 1st. Because the amended 
petition was in violation of rule 13 of the Rules for the District 
Court, in not sufficiently setting out the character of the amended 
pleading ; 2d, that the contract was within the statute of frauds; 
and 3d, that the bill of particulars, upon which the action was 
based, was not sufficiently definite. The appellants declining to 
amend, the cause was dismissed. 


Pat. O Docharty, for appellants. 


No briefs on file for appellee. 


Wii, Curer Justice.— Three grounds of special demurrer were 
sustained below to the amended petition of appellants, and the cause 
dismissed, no amendment to the petition having been offered. 

As to the point made, that the amended petition was in violation 
of rule 13 prescribed for the government of district courts, it 
is sufficient to say that the amended petition does point out the in- 
strument it proposes to amend, viz.: the original petition filed June 
26,1882. This rule does not require that the, new pleading shall 
state in terms that it is a substitute for the one amended, but it is 
made such substitute by force of the rule itself. It is clear from a 
reading of the present amendment that it was intended to take the 
place of the original pleading to which it refers, and that it does so 
effectually by restating fully the cause of action relied on by the 
plaintiffs below. This exception should not have been sustained. 

The contract set forth in the petition did not show that it was one 
not to be performed within a year. The expenses incurred by the 
appellants for their co-plaintiffs in the suit for the “La Huerta” 
lands were to be refunded when that suit was decided, and the land 
recovered in it partitioned among the plaintiffs. It was not absolutely 
necessary that these events should not take place within one year; 
and in such cases it is well settled that the agreement is not required 
by the statute of frauds to be in writing. Thouvenin v. Lea, 26 Tex., 
615, and authorities there cited; Thomas v. Hammond, 47 Tex., 43. 
Moreover, although the contract be such as comes within this pro- 
vision of the statute of frauds, the pleading that declares upon it 
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need not allege the agreement to have been in writing; that is mat 
ter for proof upon the trial of the cause, and not ground of demur ~ 
rer to the pleading. Doggett v. Patterson, 18 Tex., 158, 162; Cross 7 
v. Everts, 28 Tex., 523. 

Upon a close and thorough examination of the bill of particulars 
attached to the amended petition, we are unable to discover in it the 
defects for which a special demurrer was sustained. Every item 
seems to be dated with sufficient certainty, and all appear to be for 
expenses which naturally arise in the conduct of a lawsuit such 
as the one brought for the benefit of the appellants and appel- 
lee, as it is described in the petition. The special exception taken 
to the bill of particulars points out no one item which is not stated 
with sufficient particularity, or which was not sufficient as a basig 
for the present action, and we see no grounds upon which the excep 
tion was sustained. 

We are of opinion that the court below erred in sustaining the 
exceptions to the amended petition, and for this error the judgment 
will be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 16, 1885.] 





S. M. Dounuar er at. v..L. S. Sourmertin Er AL. 
(Case No. 1909.) 


1. JupGMENT— How CONSTRUED.— Every judgment, when ambiguous as to the 
party or parties in favor of or against whom it is rendered, must be read 
in the light of the entire record of the cause in which it was rendered, 

2. Same — Cases CITED.— Wilson v. Nance. 11 Humph. (Tenn.), 191; Fowler ® 
Doyle, 16 Iowa, 535; Bell v. Massey et al., 14 La. Ann., 831; Leviston % 
Swan, 33 Cal., 484; Beers v. Shannon, 73 N. Y., 297; Hays v. Yarborough, 
21 Tex., 489; Little v. Birdweil, 27 Tex., 692, cited and approved, 

8. JUDGMENT— VOID EXECUTION.— A judgment rendered in favor of a party 
not before the court, upon a cause of action accruing to other parties, is 
void, and no execution can legally issue in favor of such party on such 
judgment. 

4, JURISDICTION — JUDGMENT — PRESUMPTION.— A court has no more power © 
until its action is called into exercise by some kind of pleading, to render @ 4 
judgment in favor of a party than it has to enter a judgment against him 7 
until he has been brought within its jurisdiction by some method known f 
the law; nor will it be presumed, in the face of a record which shows that | 
certain named plaintiffs were seeking and entitled to a judgment, that the © 
court rendered judgment in favor of some person not shown to be before | 
it seeking relief. 
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5. SAME — BaR — EvipENcE.— Such judgment, being void as to a person in no 
wise a party to the suit, would not be binding on him; nor would it be a 
bar to an action brought by him, showing himself at the time such judg- 
ment was rendered to have been the legal owner of a note, the basis of that 
judgment, and affecting the defendant with knowledge of that fact at the 
time the void judgment was obtained. The burden of proof as to the bind- 
ing force of such judgment as to him would rest with the party against 
whom such judgment was rendered. 

6. LIMITATION — JUDGMENT.— No lapse of time can make that a judgment in 
favor of a person not a party to the suit which was not a judgment at the 
time it was entered. 

%, INJUNCTION -- INTERVENTION — PRACTICE. IN DISTRICT COURT.— A petition for 
injunction having sought to restrain all persons from enforcing a certain 
judgment alleged to be void, a partnership firm voluntarily intervened, 
and defenses accruing since the rendition of the judgment were set up by 
plaintiff to intervenors’ petition. Held, that it was error to permit the in- 
tervenors to withdraw from the case and thereby defeat the right of plaint- 
iff to have the benefit of an adjudication between them and himself. 


Arrrat from Washington. Tried below before the Hon. L. B. 
McFarland. 

This suit was instituted by appellant, S. M. Dunlap, in the dis- 
trict court of Washington county, on the 24th day of July, 1883, 
against appellee L. 8S. Southerlin, and against Wyatt Lipscomb, ap- 
pellee, as sheriff of Milam county, to enjoin Lipscomb from selling 
the interest of S. M. Dunlap in the partnership property of Dunlap 
& Graves, under an execution issued out of the district court of 
Washington county on the 17th day of April, 1883, in favor of L. 
§. Southerlin and against S. M. Dunlap, and by Lipscomb levied 
upon the preperty on the 16th day of July, 1883, to enjoin and re- 
strain L.S. Southerlin from the collection of the execution, and 
that the plaintiff in execution and judgment and all other persons 
be enjoined from further proceeding under that judgment or execu- 
tion; that the judgment and execution be canceled and set aside, 
and the injunction be perpetuated. The injunction was granted 
and writ issued on the 24th of July, A. D. 1883. The answer 
of L. 8. Southerlin consisted of general and special exceptions, and 
Lipscomb, sheriff, justified under the writ and adopted pleading of 
defendant Southerlin. L.S. Southerlin set up specially the pro- 
ceedings in the suit 3669, showing the judgment, and that execu- 
tions were regularly issued and judgment kept alive up to time of 
the issuance of writ in 1883, and levy on the stock of goods in 
Milam county, and ciaimed that the goods were liable to the execu- 
tion, and claimed damages for the delay. 

On September 8th, James M. Southerlin, James R. Warren, Will- 
iam T. Southerlin and James F. Callaway, comprising the firm of 
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Southerlin, Warren & Co., intervened, claiming that they brought 7 
suit 3669, and that Dunlap in that suit appeared, and that such pro. 7 
ceedings were had as resulted in the judgment upon which the © 
execution was issued, and that the intervenors consented to the | 
enforcement of the judgment. They afterwards dismissed their pleq | 
of intervention. The injunction was dissolved, etc. The judgment 
in suit 3669 was rendered in favor of L. S. Southerlin and against 
Dunlap, though the suit was brought by Southerlin, Warren & | 
Co. This statement, with that in the opinion, will suffice to under 7 
stand the questions discussed by the court. 7 



































Henderson & Henderson and Lott & Ralston, for appellants, on © 
dismissing plea of intervention, cited: Bradford v. Hamilton, 7 Tex, ~ 
55; Field v. Gantier, § Tex., 74; Frank v. Kaigler, 36 Tex., 306; 
Allen v. Pannell, 51 Tex., 165. On the invalidity of the judgment; 

R. S., arts. 1354, 1355; Pasch. Dig., art. 4951; Ramsey v. McCauley, q 
9 Tex., 106; Russell ». Miller, 40 Tex., 499; Witt ». Kaufman, ~ 
25 Tex. Sup., 386; Freeman on Judg., sec. 117. 





Anthony & Wilcow and Sayles & Bassett, for appellees, cited; ~ 
Watson v. Hopkins, 27 Tex., 642; Lawler v. White, 27 Tex., 2503 — 
Fitch v. Boyer, 51 Tex., 344; Murchison v. White, 54 Tex., 78; Ten- ~ 
nell v. Breedlove, 54 Tex., 540; Alston v. Richardson, 51 Tex., 1, 

and other cases. 





Srarton, Assoctare Justice.— This action was instituted by S. M. ~ 
Dunlap July 24, 1883, against L. S. Southerlin and Wyatt Lipscomb, | 
sheriff of Milam county, to restrain the sale of certain property, — 
levied upon under authority of an execution which issued from the © 
district court for Washington county April 17, 1883. 

The execution was issued in favor of L. S. Southerlin and against — 
S. M. Dunlap, and the question which arises is: Was there a valid © 
judgment in favor of L. 8. Southerlin against S. M. Dunlap to sup 7 
port the execution. 7 

It appears that on the 5th of April, 1867, John M. Southerlin, © 
William T. Southerlin, James R. Warren and James F. Callaway, | 
who composed the firm of Southerlin, Warren & Co., instituted a ~ 
suit in the district court for Washington county against S. M. Dum — 
lap on a note executed by Dunlap to themselves, not shown ever to | 
have been legally or equitably transferred. This action was num ~ 
bered 3669, and therein Dunlap was regularly served with process, ~ 
and appeared and answered by attorneys by him employed. 
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The record in that case was offered in evidence, and there is noth- 
ing tending to show that any part of the record has been lost or 
destroyed. 

That record shows the petition as before stated, the note sued on, 
citation and return showing proper service, and answer filed for the 
defendant, consisting of general demurrer and general denial, and 
subpoenas for witnesses issued for the defendant. 

On the petition, in the handwriting of counsel who represented 
Southerlin, Warren & Co., who also represents the appellees in this 
case, the following indorsement is found: “Submitted to court; 
judgment for plaintiff, note and interest, October 16, 1871.” 

Counsel who represented Southerlin, Warren & Co. testified in 
this case, and stated in substance that he knew of no other plead- 
ings than such as are now found in the record, and that he knew of 
no agreement that judgment should be taken in favor of L. 8. 
Southerlin, who is not shown to have been a party in any way to 
the suit. In fact, the existence of such a person, to say the least of 
it, is rendered exceedingly doubtful by the evidence of the attorney 
who represented Southerlin, Warren & Co., who seems to have no 
knowledge of such a person by reputation or otherwise, as well as 
by other evidence which is found in the record. 

October 16, 1871, in cause No. 3669, the following judgment was 
entered : 

“LS. SourHEeRLin 
3669 v. ss. October 16, 1871. 

S. M. Dunvap. 

“This day came the parties by their attorneys, and by consent a 
jury was waived, and the cause is submitted to the court, and there- 
upon the argument of counsel being had, and the matters and 
things being seen and by the court fully understood, and it is con- 
sidered by the court that the plaintiff do have and recover of the 
defendant the sum of ($1,391) one thousand three hundred and 
ninety-one dollars, principal and interest, with interest thereon from 
this day at the rate of eight per cent. per annum, and all costs of 
suit, and that they have their execution.” 

The appellant pleaded and proved that he settled the claim of 
Southerlin; Warren & Co. with them about the year 1874, by pay- 
ing twenty per cent. of the face of the original debt. 

Southerlin, Warren & Co. intervened in this cause, but, with 
leave of the court, afterwards withdrew their intervention, the ap- 
pellant objecting thereto. 

It will be observed that there is nothing in the entire record 
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which connects L. 8. Southerlin with the case, except his name ig 
used in the caption of the judgment. 

There is no judgment expressly in his favor, but the judgment jg | 
in favor of the plaintiff; and when we look to the proceedings prior 
to the judgment, we ascertain that the plaintiff was a copartnen — 
ship, the names of the constituents of which are clearly given in 
the petition, upon which an indorsement was made at the time the | 
judgment was entered. 4 

L. S. Southerlin was not one of the ern named as plaintiffs in in 
the petition, and there is no well founded claim that any pleading | ; 
was filed or agreement made through which L. 8. Southerlin Was 

made a party plaintiff, 

There is nothing to indicate that the papers offered in evidengg | 
did not constitute the entire record. 

After having offered the record in evidence the parties agreed ag_ 
follows: “It is admitted that no other papers or proceedings appear | 
on the record cof cause No. 3669, district court of Washington j 
county, Texas.’ 

Every ol when ambiguous as to the party or parties in 
favor of or against whom it is fendered, must be read in the light 
of the entire record in the case, which, in the sense here used,” 
embraces the pleadings. Wilson ef al. v. Nance et al., 11 Homph,” 
191; Fowler v. Doyle, 16 Iowa, 535; Bell v. Massey & Poultney’ 
14 La. Ann., 831; Leviston v. Swan, 33 Iowa, 484; Finnagin 
Manchester, 12 Iowa, 522; Beers v. Shannon, 73 N. Y., 297; Hayes ; 
v. Yarborough, 21 Tex., 489; Little v. Birdwell, 27 Tex., 692. 

The judgment is in favor of the plaintiff; such is not shown to” 
have been L. S. Southerlin. The cause of action was one whidh 
accrued to the persons whose names were given as the plaintiffs it 
the petition, and there is nothing to show that any other person had? 
any interest whatever init. T he pomens who are to have execution 
are designated by the words “they” and “their.” 

Looking to the whole record, there can be but little, if any, doubt 
that the name of L. 8. Southerlin was inserted in the caption to the 
judgment through inadvertence. a 

A judgment rendered against a person not before the court would | 
be void, and it is not perceived that a judgment against a defendanby 
in court at the suit of named plaintiffs, upon a cause of action accrh 
ing to them alone, in favor of a person in no manner a party to the: 
action, can stand upon any higher ground. 

Courts have no more power, until their action is called into exe 
cise by some kind of pleading, to render a judgment in favor of any 
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person than they have to render judgment against a person until 
he has been brought within the jurisdiction of the court in some 
method recognized by law as sufficient; and it never will be pre- 
sumed, in the face of a record which shows that certain named 
plaintiffs were seeking and entitled to a judgment, that the court 
rendered a judgment in favor of some person not shown to be before 
it secking relief. 

If the record before us exhibited a judgment, clearly and un- 
doubtedly in favor of L. S. Southerlin, there would be a strong pre- 
sumption that the record in other respects was imperfect; such, 
however, is not the case; and looking to the record alone, we feel 
constrained to hold that no judgment was ever rendered in favor of 
L. §. Southerlin in cause No. 3669; from which it follows that no 
execution can legally issue under the judgment in that case in his 
favor. 

Suppose with the same caption the judgment had been in favor 
of the defendant instead of the plaintiffs, would it be seriously con- 
tended that such a judgment, in the face of the entire record pre- 
sented, would bar an action afterwards brought by L. 8. Southerlin, 
if he showed such facts as made him the owner of the note, and 
brought home to the defendant knowledge of such ownership and 
want of authority or right in Southerlin, Warren & Co. to maintain 
the action, prior to the time the judgment was rendered? Surely 
not. To bind him by the judgment, the burden of proving such 
facts as would make him in effect a party to the action would rest 
on the defendant, and the facts in proof would not be sufficient for 
that purpose. 

No lapse of time can make that a judgment in favor of L. 8. 
Southerlin which was not so at the time it was entered; hence, the 
statute of limitations applicable to injunction suits has no applica- 
tion to this case. 

The petition sought to restrain all persons from enforcing the 
judgment, and when the persons composing the firm of Southerlin, 
Warren & Oo. voluntarily made themselves parties to the suit, they 
consented that their right to enforce the judgment should be inquired 
into. The appellant set up defenses against them, which arose sub- 
sequently to the rendition of the judgment, which were therefore 
not affected by the statute of limitation, and we are of the opinion, 
as the case is presented, that the court should not have permitted 
them to withdraw from the case and thereby defeat the right of 


_Danlap to have the benefit of an adjudication between them and 


himself. 
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The questions whether, as to Southerlin, Warren & Co., the jy 
ment was barred by limitation, and as to whether the cettlomall 
made with them by Dunlap since the judgment was rendered, werg ~ 
not passed upon by the court below; nor have they been presenta . 
by counsel in this court. Under this state of facts, and considering — 
the state of the record before us, it is deemed more likely that jus. 
tice will be attained by reversing the judgment and remanding the ~ 
case than by rendering a judgment here determining the ncn 
x all parties to the action. 

The judgment of the court below will therefore be reversed and 
cause remanded, that the court below may dispose of the cause upon 
its merits as to all the parties; and it is accordingly so ordered. 


REVERSED AND REMANDED, 


{Opinion delivered January 16, 1885.) 





Jos. Mrxesxka v. Leon & H. Brom. 
(Case No. 1904.) 


. COLLATERAL ATTACK — SERVICE — Notice.— To render a judgment of the | 
district court liable to collateral attack for want of service or notice to de 
fendant, against whom the judgment was rendered, it is necessary that the ~ 
absence of notice or service should appear affirmatively on the face of the 
proceedings in which the judgment was rendered. 

FrRavuD — COLLATERAL ATTACK.—A judgment obtained by fraud is not for 
that reason subject to a collateral attack. It is voidable only, and remains ~ 
a valid judgment, unless annulled by some proceeding having for its object | 
to set it aside; it cannot be collaterally attacked. 

8. ConTRACT.— As between parties to a contract, an agreement by which an ob 

ligation entered into by one of them is to mature at an earlier day than by 
the terms of the original contract was agreed upon, is binding. 

4, COLLATERAL ATTACK.— A judgment rendered in a suit founded on an oblige 

tion before its maturity is not subject to collateral attack. 

6. AGREEMENT — ATTORNEY.— An agreement which provides that a judgment | 

may be confessed by any attorney selected by the creditor is not for that” 
reason void, if the agreement was voluntarily made by the creditor. 


re) 





Error from Washington. Tried below: before the Hon. L By 
McFarland. 4 
Mikeska entered into a written contract with L. & H. Blum) 
which, among other things, provided as follows: “That any indebt™ 
edness from me (Mikeska) to L. & H. Blum then existing, or thei 
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after to be made, shall be actually due and payable from and after 
the date of the transaction on which it is based; . . . that any 
practicing attorney designated by L. & H. Blum may appear in open 
court at any term of any court that L. & H. Blum may select, hav- 
ing jurisdiction of the amount sued on, during the term of said 
court, waive process, accept service and confess judgment against 
me upon a statement verified by affidavit of L. & H. Blum, or their 
agent, for the amount sued on and owing, and ten per cent. attor- 
3 neys’ fees additional,” etc. 

7 On the 7th day of September thereafter, 1883, L. & H. Blum filed 
nh suit in the district court of Bexar county against Jos. Mikeska, for 
the sum of $1,595.48, and interest, alleged to be past due, and on 
the 7th day of September, 1883, L. D. Dibble, an attorney-at-law, 
was designated in writing by L. & H. Blum as the attorney to ap 
pear for Mikeska, to accept service, waive process and confess judg- 
ment against him and in favor of L. & H. Blum on said indebtedness. 
On the same day Dibble accepted service, waived process and con- 
fessed judgment against Mikeska for the sum of $1,628.19, principal 
and interest, and $162.81, being ten per cent. attorneys’ fees. On 
this judgment execution was issued and on the 8th day of Septem- 
ber, 1883, levied in Washington county on a stock of goods belong- 
ing to said Mikeska. 

Mikeska brought this suit in Washington county against L. & H. 
Blum, to recover damages for an alleged wrongful and malicious levy 
of a writ of execution issued on the judgment obtained in Bexar. 
county, claiming that the same was null and void. Defendants de- 
murred and filed special pleas to the jurisdiction of the court, claim- 
ing the privilege of being sued in the county of their residence, 
claiming that the judgment rendered in Bexar county was valid, and 
the proceedings under it by which the sale was made were also 
valid, and that the district court of Washington county had no 
power to revise and correct the judgment. 

. The court sustained defendants’ plea to the jurisdiction and dis- 
. missed the petition. 
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L Carl Schutze and F. D. Jodon, for plaintiff in error, cited: R. 
‘ 8., art. 1198; Treadway v. Eastburn, 57 Tex., 213; Murchison ». 
4 White, 54 Tex., 82; Grubbs v. Blum, Tex. Law Rep., vol. 3, No. 7, 


p. 428. 


Searcy & Bryan, for defendantsin error, cited: Crane v. Blum, 
56 Tex., 329; Montgomery v. Carlton, 56 Tex., 365; Fleming ». 
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Seeligson, 57 Tex., 525; Brockenborough v. Melton, 55 Tex, » 493 
Clayton v. McKinnon, 54 Tex., 206; Shaw ». Cade, 54 Tex, , Sl: 
Murchison v. White, 54 Tex., 79; Freeman on Judgments, p. 130, 


Wuur, Curer Justice.— The appellant claims that the judgment 
rendered against him in Bexar county, in favor of Leon & H. Bly 
was absolutely void, and liable to collateral attack; and that, in 
attempting to enforce it by a levy upon the property of appellant, © 
the plaintiffs were guilty of a trespass. 

Upon this Jatter ground he claims that the county of Washington 
had jurisdiction of the cause, the levy having been made in that 
county. : 

It is contended that the judgment is void, because no citation — 
was issued it the suit wherein it was obtained; because Mikeska had 
no notice of the pendency of that suit, and because he did not em. 
ploy the attorney who confessed the judgment, or authorize him to 
appear for him in the cause. 4 

In order to render a judgment of the district court of Bexar 
county liable to impeachment in a collateral action for want of 
service upon a defendant or notice to him, it is necessary that the © 
want of service or notice should appear upon the face of the pro 
ceedings wherein the judgment was rendered. 

It is a familiar principle that an attorney properly authorized 
may waive service for his principal, and it is an express provision of 
our Revised Statutes that a defendant may appear by an attorney 
without process and confess judgment in favor of a creditor. It is 
necessary, in such cases, that the attorney be authorized in writing 
to make the confession, and that his authority be filed in the cause. 
R. S., 1347, 1548, 1349. 

On the face of the proceedings in the Bexar district court, it 
seems that all the requisites prescribed by the statute to make the — 
judgment by confession legal were complied with, unless the agree 
ment between L. & H. Blum and Mikeska, under which the attor- 
ney acted, was of such a character as would render it void, and confer 
no authority upon the attorney who made the confession. 

The appellant attacks the agreement mainly upon the grounds 
that it was procured by fraud; that it authorized suit before the 
claims referred to in it were due; and that it was not sufficient to 
authorize the attorney who made ‘the confession to act for the appe- 
lant in that behalf. 

(1) A judgment obtained by fraud is not for that reason liable to 
a collateral attack. It is voidable, not void, and a direct proceed 
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ing is necessary to annul or set it aside. This is too well settled to 
uire further notice. Murchison v. White, 54 Tex., 78; Fleming 
y. Seeligson, 57 Tex., 525. 

(2) There is nothing to prevent parties to a contract from making 
such other agreements in writing, contemporary with its execution, 
as they may choose, although such agreement may vary the terms 
of the contract. The agreement will be binding between the par- 
ties, and may be enforced, although it make the paper referred to 
in it more or Jess onerous upon one of the parties’ than it would ap- 
pear to be upon the face of the paper itself. As to third parties, 
the rule would be different if they had no notice of the separate 
agreement. We see no objection, therefore, to the parties in this 
case making a separate agreement, binding upon them, to the effect 
that the claims sued on in Bexar county should mature at an earlier 
date than was provided for in the claims themselves, and, even if 
the suit was premature, that was matter for defense to the action, 
and not cause for collateral impeachment of the judgment rendered 
‘upon them. 

(3) It is too clear for argument that a party may appoint an at- 
torney and provide that, in case he does not act, another person, 
even his creditor in the particular transaction, may select an attor- 
ney to act in his place. This is the usual and almost universal prac- 
tice in cases of deeds of trust, and the acts of the substituted 
attorney performed in conformity with the power conferred on him 
in the deed are always upheld. 

The agreement was not, therefore, void, merely for the reason 
that it provided in the alternative for a confession of judgment to 
be made by an attorney to be selected by the creditors of Mikeska. 
Even if irregular or illegal, this was matter of defense to the orig- 
inal suit, or, at most, matter to be set up in a direct proceeding to 
annul the judgment. 

The authority exercised by the attorney was capable of ratifica- 
tion by Mikeska, and hence was not void. To prevent acquiescence 
on his part from amounting to ratification, he should have brought 
to the knowledge of the parties, claiming a right under the power, 
his disaffirmance of the acts of the attorney, in such a proceeding 
as would have allowed them an opportunity to establish its validity 
if possible. 

The face of the proceedings did not show that the power of at-. 
torney was absolutely void, and that service had not been properly 
and legally waived by the appellant, and he could not in this collat- 
eral manner have the validity of the power tried and tested by extra- 
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neous circumstances. As the judgment was valid and subsistj 
until annulled in some direct proceeding, the execution issued upog 
it was, of course, not void, and was capable of enforcement againgt 
the property of appellant wherever found in the state. The leyy 
of the writ upon his property in Washington county was not 
trespass for which an action would lie in that county or anywhere 
else. The court, therefore, did not err in sustaining the demurrer 
and dismissing the cause, and the judgment is affirmed. 


AFFIRMED, 
[Opinion delivered January 13, 1885.] 1 





Tue Texas Lanp anp Catrie Co. vy. Carrott & Iver, 
(Case No. 1928.) 


: 1, NEGOTIABLE INSTRUMENT — LIABILITY OF AGENT.— An agent who executes g 

eam contract in the name of his principal, and in reference to a negotiable in- 
strument, cannot be held liable thereon unless his name appears as a party” 
to the paper in some relation; nor is he a necessary party to a suit based on 
such instrument. The reason of this rule is that negotiable paper, being 
capable of transference, should show on its face the liability of every per 
son who is bound for its payment, it being upon this that its successive 
holders contract. (Citing Daniel on Neg. Inst., 303.) 

2. NON-NEGOTIABLE PAPER — LIABILITY OF AGENT.— When the paper is deemed 
by the law merchant non-negotiable, it is competent to show that, although — 
signed in the name of the agent only, the non-negotiable written contract ~ 
was executed in the business of the principal, and that he alone should be 
bound. (Citing Daniel on Neg. Inst., 305; Brown v. Parker, 7 Allen (Mass), 
339; Slawson v. Loring, 5 Allen (Mass.), 342; Railroad v. Benedict, 5 Gray — 
(Mass. ), 561, and other cases.) ; 

8. NON-NEGOTIABLE BILL OF EXCHANGE — CURRENT FUNDS — PLEADINGS,— The 
following note was the basis of suit: 

** $1805.06. Corpus CHRISTI, TEXAS, June 8, 1883, 

* The Texas Land and Cattle Company, Limited: a 
‘** Pay to the order of Carroll & Iler, eighteen hundred and five 06-100 dok 
lars in current funds. On account of building and repairs. Payment in . 
full. a 


** Charge $1805.06 to Ranehe. 4 

“To Underwood, Clark & Co., THOs. BEYNON, q 

**15 West Mo, Ave., Kansas City, Mo. t Superintendent.” 

**No. 15086.” : 
Held: 


(1) The term ‘current funds” destroys the negotiability of the paper, 
(Citing Lindsay v. McClellan, 18 Wis., 508; Haddock v. Woods, 46 Iowa, 435; 
Daniel on Neg. Inst., 56; 9 Ind., 138.) 4 

(2) The instrument being given in full of an account for building and te 
pairs for the company, performed by the drawees, and it being the mode ~ 
adopted for payment of similar liabilities, created an obligation binding on a 
the company. j 
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(8) If the instrument, when sued on, had been indorsed to other parties 
for a valuable consideration, and there was no averment in the petition that 
the payees were at the time of instituting suit the legal owners of the same, 
an exception setting this fact up would be well taken. R. S., arts. 268, 269. 

4, BILL OF EXCHANGE — PRACTICE IN DISTRICT COURT — INDORSEMENT —AUTHOR- 
ITIES CITED.—The payees have the right to strike out their indorse- 
ment on non-negotiable paper, or even on a negotiable note, when the paper 
is found in their hands, the presumption being that its transfer had not been 
completed by delivery; that it had been returned by the indorsees to them; 
or that it had been transferred only for collection. (Citing Digan v. United 
States, 3 Wheat., 172; Beeson v. Lippman, 54 Ala., 276; Best v. Bank, 76 
Ill., 609; Daniel on Negotiable Inst., 1198.) 

5, SAME — FAILURE OF CONSIDERATION.— A plea alleging that, by contract, the 
plaintiffs had agreed to furnish defendant with a bill of particulars contain- 
ing the items of work performed by them and charges thereon, that plaintiffs 

‘had wholly failed and refused to do so, and that the consideration of the bill 
of exchange had wholly failed, was not a good plea of failure of considera- 
tion. 


Arrrat from Nueces. Tried below before the Hon. J. C. Russell. 

This suit was instituted by Carroll & Ller, the appellees, on the 
following bill of exchange: 

“$1,805.06. Corpus Curisti, Texas, June 8, 1883. 
“The Texas Land and Cattle Company, Limited: 

“Pay to the order of Carroll & Iler, eighteen hundred and five 
06-100 dollars in current funds. On account of building and repairs. 
Payment in full. 

“Charge $1,805.06 to Ranche. 

“To Underwood, Clark & Ob., Thos. Beynon, 

“15 West Mo. Ave., Kansas City, Mo. Superintendent.” 

“No. 15086.” 

Appellees failed to allege ownership or holding, either legal or 
equitable; but alleged non-payment and protest, and prayed judg- 
ment for amount of same, interest, protest fees and establishment 
and foreclosure of builders’ and repairers’ lien. 

Appellant answered with general and special demurrers, sworn 
plea of non est factum, and sworn plea of failure of consideration, 
and prayed for appointment of an auditor to adjust the accounts 
between said appellees and appellant. 

Appellees, with leave of court, filed a first supplemental petition, 
wherein they joined issue with appellant on its general demurrer 
and special exceptions, and they filed exceptions to appellant’s pleas 
of non est factum and failure of consideration, averring that the lat- - 
ter plea “does not show with clearness and certainty wherein the 
consideration failed.” They again failed to allege either legal or 
equitable holding or ownership. 

Vou, LXIII —4 
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The court sustained so much of the demurrers of the appellant to § 
the original petition of appellees as related to the establishment § 
and foreclosure of a builder’s and repairer’s lien, but overruled ap. : 
pellant’s general demurrer otherwise, and special exception ag to — 
non-joinder of parties. 

The exception to the plea of failure of consideration was sustained, 
Appellees on the trial offered in evidence the alleged bill of ex. 
change, which on the reverse was indorsed, “ Pay to the order of — 
Doddridge & Davis. (Signed) Carroll & Iler.” Appellant objected 
to a pen erasure of this indorsement, after an announcement of | 
ready for trial. i 

Judgment was rendered for appellees in the amount of the bill of # 
exchange, interest and protest fees. 4 
















Welch & Givens, for appellant, cited, on non-joinder of parties; 
Denison v. League, 16 Tex., 409; Allison v. Schilling, 27 Tex., 454; 7 
Bennett v. Spillars, 7 Tex., 601; Story’s Equity, § 159; Story ~ 
Agency, §§ 148, 150, 155, 159; Wharton on Agency, §§ 280, 290, © 
504. 

On plea of failure of consideration, they cited: Arts. 272, 1265, © 
R. 8. Texas; Trevino v. Hein, 3 Tex. L. Rev., p. 82; Mercer » © 
Hall, 2 Tex., 285, 288; Clopton v. Pridgen, 8 Tex., 311; Brantleyo, © 
Thomas, 22 Tex., 275. . 

On insufficiency of petition: Anderson v. Shaw, 3 Tex. L. Rev, & 
p- 171; Wheeler & Dabney v. Roberts, 3 Tex. L. Rev., p. 183; Cok 
bertson v. Beeson, 30 Tex., 76; Gilder v. McIntyre, 29 Tex., 91; 
Hanks v. Enloe, 33 Tex., 627; Burton v. Anderson, 1 Tex., 97; 
Whitaker v. Record, 25 Tex. Sup., 382; Sayles’ Pleading and Prae 7 
tice, and authorities cited, § 17. 



















McCampbell & Givens, for appellees, cited: R. 8., art. 1037; Dist. 
Court Rules, 23, 24, 25, 26; Railroad Co. v. Montier, 61 Tex., 172; 
Hardin v. Abbey, 57 Tex., 582; Barnard v. Tarleton, 57 Tex., 402; 7 
Carter v. Roland, 53 Tex., 540; Flannagan v. Womack, 54 Tex., 455 § 
Atchison v. Hutchison, 51 Tex., 232; Randall v. Carlisle, 59 Tex, ~ 
69; Robinson v. Brinson, 20 Tex., 438; Stillman v. Canales, 397 
Tex., 406. : 













Srayroy, Associate Justice.— This action was brought by the & 
appellees upon the following instrument of- writing: a 

* $1,805.06. Corpus Curistt, Texas, June 8, 1883. 
“ The Texas Land and Cattle Company, Limited: q 
“Pay to the order of Carroll & Iler, eighteen hundred and five” 
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and 06-100 dollars in current funds. On account of building and 
repairs. Payment in full. 

“Charge $1,805.06 to Ranche. 

“7% Underwood, Clark & Co., Tuos. Beynon, 

“15 West Mo. Ave., Kansas City, Mo. Superintendent.” 

“No. 15086.” 

Appellees nowhere alleged ownership or holding, either legal or 
equitable, but alleged non-payment and protest, and prayed judg- 
ment for amount of same, interest and protest fees. 

It clearly appears, from the petition and from the evidence, that 
the appellant is a foreign corporation owning ranches and stock 
situated in Nueces county, Texas, and that Thomas Beynon is the 
general manager and agent of the corporation; and by it empow- 
ered to draw such instruments as the one sued on for the purpose of 
meeting such debts and expenses as may be incurred in the manage- 
ment of the property of the corporation. This seems to have been 
the manner in which the corporation intended and provided he 
should receive funds or pay debts, arrangements having been made 
with Underwood, Clark & Co. to cash such paper, even the form 
of which was furnished to Beynon to enable him to accomplish 
this purpose. 

The instrument sued on was executed to Carroll & Iler in settle- 
ment of a balance due them for labor performed by them on the 
property of the corporation, they having performed a great deal 
of labor for it, which was settled for in the same way at different 
times. 

All these facts were known to the parties at the time the instru- 
ment was executed; no credit was given to Beynon, and as between 
the parties to this action, it was not necessary to make Beynon a 
party, for all parties knew that it was not the intention of Beynon 
to incur any personal obtigation, and contracted with reference to 
that knowledge, and with reference to the known fact that this was 
the method adopted by the appellant for the settlement of its own 
debts. 

The general rule is that an agent should execute a contract in the 
name of his principal, and in reference to negotiable instruments it 
is well settled that no one can be charged thereon unless his name 
appears as a party to the paper in some relation. Daniels on Neg. 
Inst., 303. 

This rule, however, in reference to negotiable paper, arises from 
the nature of such paper and the uses for which it is intended. 

Such paper is expected and intended, if it be necessary or conven- 
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ient for the holder to do so, to be transferred and to pass into the 
hands of various persons, and for the security of all who may dea} 
with it, it is necessary that it should show upon its face the liability 
of every person who is bound for its payment; for it is upon what 


5 


appears from the paper to be the true relation of persons to it that @ 


successive holders contract. 

In relation, however, to paper not by the law merchant deemed 
negotiable this rule does not prevail, and upon “ written contragts 
not negotiable it is often competent to show that, although signed 


in the name of the agent only, they were executed in the business 


of the principal, and with the intent that he should be bound. And 
in such cases he is bound upon them accordingly.” Daniel on Neg. 
Inst., 305; Lerned v. Johns, 9 Allen, 419; Brown v. Parker, 7 


Allen (Mass.), 339; Huntington v. Knox, 7 Cush., 373; Slawsong, ~ 
Loring, 5 Allen, 342; Railroad Co. v. Benedict, 5 Gray, 561; Greeq ~ 


v. Skeel, 2 Hun, 487. 
The instrument in question is payable in “current funds,” and 


although there is some conflict of authority upon the question, it is : 
believed to be the better doctrine that paper so payable, although ~ 
otherwise in form negotiable, is not in law negotiable. Lindsay», ~ 


McClelland, 18 Wis., 508; Platt v. Sauk County Bank, 17 Wis, 
230; Haddock v. Woods, 46 Iowa, 435; Daniel on Neg. Inst., 56, 


We may say in this case as was said by the supreme court of © 


Indiana in Conwell v. Pumphrey, 9 Ind., 138: “ The note before us 


was perfect as a money demand without the addition of the phrase ~ : 
and unless that phrase was intended to © 
allow payment in funds other than money, it is not easy to see why ~ 


‘payable in current funds ;’ 


it was used.” %, 


In this case it appears from the instrument sued on that it was q 
given in full of an account for building and repairs on the ranche, 


and that when paid by Underwood, Clark & Co., the sum so paid 


was to be charged to the ranche account; and from the evidence it © 
appears that the ranche belonged to the appellant, and that thereon 
the appellees had performed such labor, and it also appears that the ~ 
appellant intended that such accounts should be settled by its agent ~ 


in the identical manner in which it was done in this case. 


Weare of opinion that, under the facts, the instrument created 
an obligation in favor of the appellees, and binding on the appek © 


lant. 


The instrument being made payable to the appellees, it would 7 
not ordinarily be necessary for them to allege that they were thé ~ 
owners of it, and, as the pleadings stood, the court correctly so ruled ~ 
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On the trial, however, it appeared that the instrument had been 
transferred to Doddridge & Davis by the appellees, and that they 
had paid them for it; and when offered in evidence it still bore the 
indorsement by which it was transferred to Doddridge & Davis, 
and on this account it was objected to. 

It appears that, after Underwood, Clarke & Co. refused to pay it, 
it was returned to Doddridge & Davis, and that appellees re- 
paid them the money which they had received on it, and took back 
the instrument as their own property, without any formal retransfer. 

‘ This being true, the court did not err in permitting the appellees 
to strike out their indorsement. 

If nothing further than the indorsement had appeared, the pre- 
sumption would be, when the paper was found in the hands of the 
payees, that the transfer had not been completed by delivery; that 
it had been returned to them as their own property, or that it 
had been transferred only for collection, and in such cases the right 
of the payee, even of a negotiable instrument, to strike out the in- 
dorsement is clear. Dugan v. United States, 3 Wheat., 172; Dollfus 
v. Frosch, 1 Denio, 367; Caldwell v. Evans, 5 Bush, 380; Building 
Association v. Weber, 34 Md., 669; Beeson v. Lippman, 52 Ala., 
276; Pitts v. Keyser, 1 Stewart (Ala.), 154; Best v. Bank, 76 IIL, 
609; Daniel on Neg. Inst., 1198. 

It appears, however, that the instrument was at one time the 

property of Doddridge & Davis by a transfer which, by the statutes of - 
this state, vested in them the legal as well as equitable title to the 
paper; that this transfer was not made solely for the purpose of col- 
lection for the appellees. R. S., 268, 269. This being true, it was 
incumbent on the appellees to show that they were its owners at the 
time the suit was brought. Pitts v. Keyser, 1 Stewart (Ala.), 155; 
Daniel on Neg. Inst., 1199. There was neither averment nor proof 
that the appellees were the owners at the time the suit was brought; 
and without this, the action could not be maintained, it having been 
shown that the appellees had parted at one time with the legal title 
as well as the beneficial interest in the paper. 

The only evidence is, that they were owners at the time of the 
trial. When they so became does not appear, and no presumption 

i that they were the owners at the time the suit was brought arises 

q in the absence of an averment of that fact. 

q This matter is not clearly presented by the assignments of error; 

but the appellees have suggested delay, and asked damages, which 

opens up the entire record, and for this defect, which is a substantial 

one, the judgment will have to be reversed. 
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The court did not err in sustaining the exceptions to the appel. | 
lant’s plea of failure of consideration; for the facts stated were not | 
sufficient to constitute such a defense. The other assignments of © 
error are not well taken and need not be considered in this opinion, 

For the reason given, the judgment is reversed and the cangg 
remanded. 


REVERSED AND REMANDED, 


[Opinion delivered January 13, 1885.] 





Tue G., OC. & Santa Fe R’y Co. v. F. G. Evansicn, Jr. 
(Case No. 1924.) 


1, CHARGE OF couRT.— In an action for damages against a railway company, 
brought by the father, for injury done his littie son, by the company’s neg- 
ligence, in leaving unfastened a turn-table, and the child, in playing on it, 
was hurt, there was evidence tending to show that the table was well 
fastened ; that it could not have been unfastened by a child of tender age, | 
and that it was unfastened by those old enough to be responsible for their 
negligence. Held, that a charge of the court was proper and sufficient to — 
the effect that, if the evidence showed that defendant's employees had 
fastened the turn-table, so that a boy of the age and strength of the child © 
injured could not have removed it from its fastenings, or put it in motion, 
and that the turn-table had been moved and put in motion by other persons, © 
and that the child was injured in consequence of the neglect of such third 
persons, then the negligence of the railway company, if any, would not be 
the proximate cause of the injury, and the jury should find for the de — 
fendant. | 

2. CHARGE OF COURT.—CASE CITED AND APPROVED.— A charge of the court as 
to the legal liability of the railway company to keep its turn-tables locked, 
as considered in the case of G., C. & 8. F. R’y Co. v. Evansich, 61 Tex., 5, 
cited and approved. 

3. EVIDENCE. — Testimony of a witness to the effect that another child had been 
hurt on the same evening that plaintiff was injured is admissible in an 

action for damages for injuries done to a child by the failure of the railway © 
company to secure properly its turn-table. 

4. DAMAGES — TEMPORARY DISABILITY OF MINOR— CHARGE OF COURT.—The — 
father of the injured child having recovered damages for the temporary dix 
ability that may have been incurred by his child from negligence on the ~ 
part of the railway company in not properly securing its turn-table, so that 
children would not be injured by playing on thesame, such minor son, owing 
services to his father, cannot recover for loss of time or inability to labor 
or earn money during his minority, and a charge of the court to the effect — 
that the jury may award damages to the minor individually for such tem- 
porary bodily disability was error. 
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5. SAME— CASES CITED AND APPROVED.— Stewart v. City of Ripon, 38 Wis., 
588; Traver v. Railroad Co., 8 Keyes (N. Y.), 499; Minick v. City of Troy, 
19 Hun (N. Y.), 256; Lewis v. Farrell, 46 N. Y. Superior Ct. Rep., 358, and, 
also, Sutherland on Damages, vol, 3, p. 120. 


Aprrat from Washington. Tried below before the Hon. I. B. 
McFarland. 

Appellee filed suit in the district court of Washington county, May 
12, 1880, to recover damages of the railway company for injuries re- 
ceived while engaged in play with some other persons upon a turn- 
table of defendants at Brenham, Texas. At the September term 
1881, a demurrer to the petition was sustained and the cause dis- 
missed, but on appeal this judgment was reversed (see 57 Tex., 127). 
The case was again tried at the March term, 1883, and resulted in a 
mistrial. At the September term, 1883, the case was tried by a jury, 
and judgment rendered in favor of the defendants; from this judg- 
ment plaintiff prosecuted an appeal, and in January, 1884, the su- 
preme court reversed and remanded the case; at the March term of 
the district court, 1884, the case was again tried and resulted in a 
judgment for the plaintiff for the sum of $2,000. 

The pleadings are the same as in the former appeals, reported in 
57 Tex., 126, and 61 Tex., 24. 


Searcy & Bryan, for appellants, cited: Evansich v. Railway Co., 
57 Tex., 126; 8. C., 61 Tex., 24; Railway Co. v. Murphy, 46 Tex., 
356; Railway Co. v. Parker, 50 Tex., 345; Railroad Co. v. Stout, 
17 Wall., 664; Railway Co. v. Davidson, 61 Tex., 204; Railway 
Co. v. Simpson, 60 Tex., 103; Railway Co. v. Wilson, 60 Tex., 143; 
Railway Co. v. Graves, 59 Tex., 333; Railway Co. v. Miller, 49 Tex., 
322; Railway Co. v. Miller, 51 Tex., 271. 


F. D. Jodon and Breedlove & Ewing, for appellee, cited: Randall 
v. Carlisle, 59 Tex., 69-71; Railway Co. v. Evansich, 61 Tex., 5. 


Stayton, Assocrare Justice.— The refusal to give the charge to 
which the fourth assignment relates was not error; for the third 
and fourth charges asked by the defendant, and given in a modified 
form, were applicable to the case, and presented clearly the legal 
proposition presented by the charge refused. 

The charge complained of in the tenth assignment was correct; a 
similar charge was considered in G., OC. & 8. Fe R’y Co. v. Evan- 
sich, 61 Tex., 5, and it is unnecessary here to repeat the grounds on 
which the charge was held proper. 


The second, fifth and sixth charges asked by the defendant, and 
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refused by the court, were in substance the same as charges asked | 
and refused in the case last referred to, and they were considered jn © 
that case and held to have been properly refused. 

A further consideration of the question does not lead us to the gon. 
clusion that our decision in that case was incorrect, and for the 
reasons given in the opinion in that case, without again repeati 
them, we hold that the ruling of the court below in this case in this 
respect was correct. 

It does not appear that the testimony of the witness Jodon wag 
objected to, but if it did, there would have been no error in its ad. © 
mission; for it tended to show that the employees of the appellant 
knew that the turn-table was dangerous, and that another child had 
been injured upon it but a short time before the appellee was in. 
jared, and that notwithstanding this no effort was made to so secure © 
it that children could not use it. 

The court below having enumerated, in the charge given, the 
elements of damage which the jury might take into consideration 
in a case in which a minor brings suit to recover for injuries to him © 
self, instructed the jury that they might give damages for temporary ~ 
bodily disability. 

The father of the appellee had recovered for such temporary dig ~ 
ability as may have resulted to the appellee to the time of his ma — 
jority; and was so entitled to recover, because he was entitled to 
the services of his minor son until he arrived at his majority, and | 
such temporary disability as diminished the value of services to that 
time gave cause of action to him and not to his son. 

Temporary bodily disability, as an independent element of dam 
age, has relation solely to inability, or diminished capacity to labor; — 
and in so far as an injury may effect this, in case of a minor having 
a parent entitled to his services, the injury is in legal contemplation ~ 
to the parent, who alone may recover therefor. 

We regard it as elementary, that “ A minor son owing services t0 © 
his father cannot recover for loss of time or inability to labor or ~ 
earn money during the period of his minority.” 3 Sutherland om 7 
Damages, 720; Stewart v. City of Ripon, 38 Wis., 588; Travera © 
Railroad Co., 3 Keyes (N. Y.), 499; Minick v. City of Troy, 19 7 
Hun, 256; Lewis v. Farrell, 46 N. Y. Superior Court Rep., 358. 

For this error in the charge of the court, the judgment of the © 
court below is reversed and the cause remanded. 


REvERSED AND REMANDED, — 


[Opinion delivered January 16, 1885.] 
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Vy Co. v. R. E. Tanxerstey. 
(Case No. 1719.) 


1. NeGLIGENCE.— A railway company is liable, in damages for injury to person 
or property caused by continuing to use a defective engine, after the defect 
is known to its employees. The fact that the engine became out of repair 
or defective on the road, where there were no repair shops or facilities for 
repairing it, will afford no excuse, if its use was persisted in, whereby injury 
resulted. It should be stopped at the first station, or depot, after the defect 

_ gendering its use dangerous is discovered. 

9, PracTice.— The better practice is to make a charge to the jury complete, in 
and of itself, instead of instructing them to predicate their verdict on facts 
pleaded, in such way as to require the jury to refer to the pleadings to under- 

q stand the instructions. 

8. CONTRIBUTORY NEGLIGENCE.— The contributory negligence of a bailee of cot- 
ton, whereby it was consumed by fire proceeding from a railway engine, is 
imputable to the owner thereof. If, in a suit against a railway‘company, in 
which a judgment is obtained against it, in such case, a charge embodying 
the above doctrine is refused, it will constitute cause for reversal, unless it 
clearly appear that the company was not injured by the refusal to give the 
charge. 

4, InTeREST.— When a party is entitled to recover damages for the wrongful 
destruction uf his property, interest on its value should be allowed from the 
date of its destruction. 


Arrgat from Kaufman. Tried below before the Hon. Green J. 
Clark. 

On April 9, 1883, plaintiff (appellee) brought suit in the Kaufman 
district court against defendant (appellant) to recover the value of 
thirty-six bales of cotton which he alleged were destroyed by fire on 
January 28, 1883, at Terrell, by fire originating from one of de- 
fendant’s engines. That said engine was out of repair, provided 
with no sufficient apparatus to prevent the escape of fire, and at the 


| 


time was carelessly and recklessly handled by the engineer. 
The defendant pleaded the general denial, and specially: 
» a 1. That the cotton in question was fully insured in the National 
>a Fire Insurance Company of Hartford, which company had paid 
’ plaintiff its value since it was burned, and plaintiff had assigned his 
; claim against defendant to the insurance company. 
i 2. That the loss of cotton was the direct result of plaintiff and 


his agents placing it in dangerous proximity to defendant’s road 
4 track, with full knowledge that it was exposed and liable to bé 
q burned from sparks, which were, with the most approved appliances 
for arresting sparks, which defendant had attached to its engines, 
under careful and skilful handling of such engines, liable to be 
emitted, as well as from defective engines and careless handling of 
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the same; and, knowing said danger, left said cotton in an uncoy. — 
ered and unprotected state, with a large quantity of other cotto, — 
similarly situated, some packed and some loose, belonging to othep 
owners, when said risk could have been easily avoided by the 
exercise of proper diligence upon the part of plaintiff and his agents 
by not placing said cotton in such dangerous position in the first ~ 
place, or by providing a covering, canvass or some cheap material, ~ 
and spreading the same over the cotton. | 

3. That plaintiff had stored his cotton with C. C. Wilson & 
his bailees, and it was on their platform in Terrell when it wag 
burned; that the platform was built by Wilson & Co. on defendant's ~ 
right of way for purposes connected with railroad business, under 
written lease between defendant and Wilson & Co., whereby the ~ 
latter (in consideration that defendant only charged $1 annual rent © 
for said ground on which said platform was built) released defendant 
from all liability on account of any loss or danger by fire; that ~ 
under the terms of lease defendant was not to be liable for any” 
property that might be burned while it was stored on the platform, ~ 
etc., etc. a 

Plaintiff filed his supplemental petition, and demurred to defend ~ 
ant’s said answer, and specially excepted: 

1. To all that part which alleged that the cotton was insured, and 7 
plaintiff had been paid therefor by the insurance company, and had © 
transferr~d his claim to that company. 4 

2. To all that part of the answer that set up a contract between 
defendant and ©. C. Wilson & Co., releasing defendant from all lia — 
bility for loss from fire. 

Verdict for plaintiff for $1,738.70. 
The opinion indicates the points relied on for a reversal. 











































Leake & Henry, for appellant, cited: T. & P. R’y v. Levi, 87 
Tex., 674; Whart. on Neg., secs. 300, 3444, 689, 869, 870; H. &T 
©. R’y Co. v. Muldrow, 54 Tex., 233; Cooley on Torts, 633; Thomp | 
son on Neg., p. 45. . 






Word & Charlton, for appellee, cited: Williams v. Mudgett, 2 
Tex. L. Review, 339; Railroad Co. v. Miller, 51 Tex., 275; H. &7 
*T. C. R’y Co. v. Nixon, 52 Tex., 26; Duffell v. Noble, 14 Tex., 6555 — 
T. & P. R’y Co. v. Levi, 59 Tex., 674; T. & P. R’y Co. v. Murphy, 7 
46 Tex., 364; 51 Tex., 45; Endick ». Endick, 61 Tex., 560; G,@ 
& S. F. R. R. Co. v. Evansich, 61 Tex., 3; Railroad Co. v. Miller, 517 
Tex., 275; T. & P. R’y v. Casey, 52 Tex., 112; 20 Tex., 200; 217 
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Tex., 625; 18 Tex., 317; 20 Tex., 229; 28 Tex., 53; 25 .Tex., 701; 
14 Tex., 48; H. & T. C. R’y Co. v. Jackson, delivered at present 
term of court [62 Tex., 209]; Lawson’s “Contracts of Carriers,” 
83 28, 29, 68, 69, 73, 74, 133, 163 and 178; Sutherland on Damages, 
3d vol., pp. 214-15; Wynard v. Syracuse R. R. Co., 71 N. Y., 180. 


Warts, J. Com. Apr.— Upon the trial in the court below appel- 
lant asked and the court refused to give the following charge: 

“Tf the jury find from the evidence that the engine which 
laintiff claims set his cotton on fire was properly examined at 
Fort Worth and left that place in good condition as to netting and 
spark-arresters, and that there were no repair shops for engines be- 
tween Fort Worth and Longview, and that said engine got out of 
repair between I’ort Worth and Terrell, and that there Were no op- 
portunities at the latter place for repairing it, then the mere fact 
that such engine got out of repair between Fort Worth and Terrell 
would not be such negligence as would render defendant liable for 
a fire caused by sparks escaping from such engine.” 

The fact that the engine might have become out of repair at a 
point on the line where there were no facilities for repairing the 
same would not authorize the company or its employees to operate 
such engine through to the repair shop, if by reason of such defects 
its operation would be attended with increased danger to the per- 
son or property of others. 

When an engine becomes so out of repair on the line as that its 
continued use would be accompanied by an increased danger, that 
is, such danger as does not ordinarily attend the operation of an en- 
gine in good repair, whether such danger be to the person or prop- 
erty of another, the company would by no means be justified in 


‘continuing its use or operation until it might, in the course of the 


service, reach some point along the line where it could be repaired. 


_ In such case, where such increased danger became known to the em- 


ployees, the operation of the engine ought to cease at the first 
depot or station, and the same be fully repaired before being again 
used as an engine. a 

Appellant also asked and the court refused to instruct the jury as 
follows: 

“If the jury find from the evidence that plaintiff’s cotton, at the 
time it was burnt, was stored on the platform of C. OC. Wilson & 
Co., in the city of Terrell, and that such platform was a dangerous 
place to store cotton — that it was there daily exposed to sparks of 
fire emanating from defendant’s trains,—and that this fact was 
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4 
known to plaintiff, or might have been known to him by the exe, ” 
cise of the slightest care and attention,— then the plaintiff would 
be guilty of contributory negligence, and cannot recover in this 
suit.” 

It is claimed that the court failed in the general charge to 
erly instruct the jury in reference to the defense of contributory n 
ligence, — that the defect was in not stating to the jury what woilall 
have constituted such negligence upon the part of appellees. In ape 
pellant’s answer the facts claimed to constitute the negligence upon © 
the part of appellee are fully averred. And the court in the general 7 
charge stated to the jury that if appellee was guilty of contributery _ 
negligence as averred in the answer, then to find for appellant” 
The answer was before the jury, and was part of the record ig” 
the cause, and that would seem to be a sufficient statement of the ~ 
facts claimed to constitute the negligence to enable the jury to” 
intelligently pass upon the issue. That being true, the court did 
\ not err in refusing the charge as asked. It shouid be remarked that 

while we are of opinion that there was no error committed by the 
court in this particular, that it would, perhaps, be the better prac. 

tice for the court to make the statement in the charge rather than 
refer the jury to some pleading for this statement. , 

It is claimed that the court erred in refusing to give the following 
charge, asked by appellant, to wit: : 
“Tf the jury believe from the evidence that plaintiff's cotton, a | 
the time it was burned, was stored with C. C. Wilson & Co., and ~ 
was on their platform in the city of Terrell, and that said platform ~ 
was a dangerous place to store cotton, by reason of its closeness to ~ 
the railroad track, and was daily in danger of being burned by | 
sparks escaping from defendant’s engines, and that these facts wer © 
known to said C. C. Wilson & Co., the bailees of plaintiff, or might ~ 
nave been so known to them by the exercise of slight care and © 
‘attention, then plaintiff would not be entitled to recover in this suit” ~ ¥ 

There can be no question as to the correctness of the legal prim ~ 

ciple embodied in the charge. For if the cotton was stored with” 

C. C. Wilson & Co., then they were the bailees of the plaintiff. And™ 
if it was in an exposed and dangerous place, and this was known to 4 
Wilson & Co., or might have been known by “slight care and a © 
tention” on their part, and that the cotton was destroyed by © 
reason of being so exposed, then the negligence in this regard of — 
Wilson & Co. would be imputable to appellee e and would constitate ~ 
a defense to his action against appellant. Then the question arise” 
as to whether that principle ought not to have been explained to the | 
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As a matter of law the negligence of the agent in such case 
is imputable to the principal. It is incumbent upon the court to in- 
struct the jury with reference to the principles of law to be applied 
in the particular case. Now, here isa principle of law applicable 
§ to the issue as made, but the court refused to instruct the jury with 
reference to it. The jury are never supposed to know the law, 
except as submitted in the charge of the court. The refusal to give 
the charge was error. And as it does not clearly appear from the 
record that appellant was not injured thereby, in our opinion the 
judgment ought to be reversed. 

There is but one other question presented by the record that it is 
thought necessary to notice, and that is, the supposed error arising 
out of the charge of the court with regard to the interest to be 
allowed. 

As a rule for the measure of damages in the event the verdict was 
for the appellee, the jury was instructed to allow the value of the 
cotton at the time and place when destroyed, with interest thereon 
from that date at the rate of eight per cent. per annum. Appellant 
asked a charge stating the rule as above, except the interest was 
excluded, which was refused. And it is now urged that the court 
erred in giving the one and refusing the other. 


In the case of T. & P. R’y Co. v. Levi, 59 Tex., 679, which was a 
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. suit for burning a portion of a lot of cotton, or rather the partial 
‘yo destruction of a lot of cotton, with regard to which there was no 
d | privity between the parties, it being a suit for a tort, the court held 
a3 that the measure of damages included interest. 
0 This was a suit for a tort,— there was no privity between appellant 
Ee and appellee respecting the cotton. 
e It now seems to be very generally held that where a party has 
the right to recover damages for tbe wrongful destruction of prop- 
4 erty, that interest ought to be allowed as compensation. The cor- d 
% 


rect doctrine is so happily expressed by Mr. Sedgwick, in his work 
on Damages, vol. 2, note c, page 187 (7th edition), that we have 
deemed it sufficient to give the following extract: “From the gen- 
eral course of decision, it is apparent that the tendency is in all 

_ cases to add interest where the measure of damages depends solely 
upon the value of the property or of its hire. The rule flows from 
the principle of compensation; interest on the value being a neces- 
sary part of this. The plaintiff has lost the use of his property, or, 
if he has replaced it, the interest on the cost, and he has lost this 
directly through the act of the defendant. This is true whether 
the action be in tort or contract.” 
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In cases of tort, as well as contract, the owner is entitled, if at 
all, to the value of the property at the time of its destruction » and 
he is entitled to that amount in money. Now if the party whois | 
responsible does not then pay the money, is it not certainly tryg | 
that be thereafter detains that amount of money, to which the other 
is entitled? It would seem, therefore, in analogy to the statute 
ulating interest, that in such cases the true rule for the measure of | 
damages would be the value of the property at the time it was de” 
stroyed, with interest thereon from that time until collected, at the ” 
rate of eight per cent. per annum. H. & T. C. Ry Co. v. Jackson, 
Tex. L. Rev., vol. 4, No. 18, p. 253. 

Our conclusion is that the judgment ought to be reversed and _ 
the cause remanded. | 

























REVERSED AND REMANDED, 


[Opinion adopted January 16, 1885. } 





B. F. Hammonp er AL. v. JAMes ConNOLLY ET AL 
(Case No. 5220.) 


CASE FOLLOWED.— Connolly v. Hammond, 51 Tex., 635, followed. 

. PRacTICE — TRESPASS TO TRY TITLE.— When in trespass to try title a party | 
desires to know in advance of trial the muniments of title relied on by the” 
adverse party, he may call for an abstract of histitle. A preliminary inquiry” 
by the court into his sources of title, and an order requiring him to elect ™ 
which of two sources of title he would rely on, was held error. 

3. PrRacTICE — ForGery.— A party to a suit involving title to land, who hes 
filed an affidavit impeaching a deed filed by his adversary as a forgery, may, 
if satisfied of its genuineness afterwards, withdraw his affidavit; nor would ~ 
he be thereby precluded from afterwards asserting any right he might have 
under such deed. 

STATUTE CONSTRUED,— Article 2257, Revised Statutes, provides for the filing 
of certain instruments in a cause at least three days before the commenct® ~ 

ment of trial, ete., and admits such instruments in evidence, unless the ab ~ 

verse party shall, ‘‘ within three days before the trial of the cause, fileam 
affidavit stating that he believes such instruments of writing to be forged,” — 
etc. Held, that the words “within three days before the trial” must be 
construed to mean “at least three days before the trial.” 
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Arrrat from Robertson. Tried below before the Hon. W. Dr 
Wood, Special Judge. 

Second suit in trespass to try title, bronght by appellants March 
27,1875. It was before this court on a ‘former appeal, and was 
reversed and remanded at the Austin term, 1879. The case ®” 
reported in 51 Tex., 635, where a full statement will be found. ~ 
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After the case was remanded appellants sought to attack the deed 
from Moffitt to W. II. Steele, and their affidavit was stricken out. 
Preliminary to the trial, upon motion of appellees, the court required 
appellants to elect upon which of their titles they would rely. 

Trial June 14, 1883. Verdict and judgment for appellees. 

The points which were relied upon are stated in the opinion. 


Wm. H. Hamman, for appellants, cited: Hunter v. Moore, 49 
Tex., 219, and Connolly v. Hammond, 51 Tex., 649. 


‘H. D. & F. H. Prendergast, for appellees. 


~ Warts, J. Com. Arp.— When this cause was before the court on 


the former appeal, it was claimed that the second was but a contin- 
vation of the first suit, and that as appellants had secured the deed 
from the heirs of James S. Stecle after the first suit was commenced, 
that it was not admissible to sustain the action. Upon that ques- 
tion the court then said: “It is enough todispose of this ques- 
tion, that the additional title was acquired long before the second 
suit, and that they had the same right toassert it which would have 
accompanied the title into the hands of a stranger.” 51 Tex., 649. 

Whilst appellants assert title to the land by and through this 
and from the heirs of James S. Steele, from the allegation in their 
pleading it also appears that they rely upon and claim title through 
the conveyance from the heirs of Moffitt. 

There are no allegations in the pleading of appellants showing 
that they derive or claim to derive title through the purported deed 
from Robert Moffitt to W. H. Steele, bearing date August 7, 1835. 

As to the right of appellants to rely upon the conveyance from 
the heirs of Steele, as well as that from the heirs of Moffitt, that’ 
question was correctly decided on the former appeal. Since that 
time there has been no such change in the pleadings of the parties 
as would require a re-examination of the question. 

Then as appellants had the right to assert and rely upon both of 
these conveyances, it is not perceived upon what principle the court 
proceeded in requiring appellants, in advance of the trial, to elect as 
to which of these conveyances they would renounce, and upon 
which they would rely. 

It does not necessarily follow that because appellants claim under 
the deed from the heirs of James S. Steele that they also claim 
through the purported deed from Moffitt to W. H. Steele, which 
they were then attempting to impeach as a forgery. For them to 



















































































































Hammonp v. Conno.ty. 





Opinion of the court. 





undertake to derive title through, and at the same time im 
that deed as a forgery, would be inconsistent and not allowable, 
However, the court should not have entered upon a preliminary 
trial or examination, so as to determine the character or source of ; 
appellants’ title. If it was a matter of importance to appellees to — 
know the source and character of title relied upon by appellants, 
the statute furnished the remedy, and authorized them to call for — 
an abstract of title. 
As presented by the record, we are of the opinion that the court — 
erred in requiring the appellants to elect as to which of the deeds ~ 
they would use upon the trial. ] 
It perhaps should be remarked that if, after an impeaching aft 
davit has been filed imputing forgery toa deed, the party should © 
become satisfied that the deed was genuine, he would have the righ — 
to withdraw the impeaching affidavit, after which it would not be © 
inconsistent for such party to assert any interest that he might haye ~ 
by or through such conveyance. 
It is claimed that the court erred in striking out the affidavit of — 
appellants impeaching the deed from Moffitt to W. H. Steele as 4 _ 
forgery. It appears that this affidavit had been filed and withdrawn 
several times. The object for thus withdrawing and refiling the afk 7 
davit is not made to appear, but it would seem that it might have 7 
been done to conform to what appellants thought to be “the true 
construction of article 2257 of the Revised Statutes, which provides 
for the admission of recorded instruments without other or further — 
proof of their execution. It is provided that the instrument shall 
be filed in the suit at least three days before the commencement of 
the trial, and notice given to the opposite party. And the statute — 
then provides that, “unless such opposite party, or some other per 
son for him, shall, within three days before the trial of the cause, 
file an affidavit stating that he believes such instrument of writing ~ 
to be forged,” ete. The trouble seems to arise out of the expression 
“within three days before the trial of the cause.” As indicated by — 
the statements in the brief of counsel that it was beliéved the affi- 
davit to be efficacious must be filed within the three days next 
preceding the trial, the language used in that connection in the ~ 
statute, if taken in its literal sense, might be susceptible of sucha — 
construction. 
But as neither courts nor parties are endowed with sufficient fore 
knowledge to determine three days in advance when the trial will 
be had, such a construction can never receive judicial sanction. In | 
the connection used, the language is not aptly chosen to express the — 
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legislative intent. Among the rules prescribed for the interpretation 
of our statutes are these: 1st. The statutes are to be liberally con- 
strued, with a view to effect their objects and promote justice. 
9d. The court shall look diligently for the intention of the legislature, 
keeping in view at all times the old law, the evil, and the remedy. 
Now, the old law required the party to file the impeaching affidavit 
‘a within one day after the notice of the filing of the instrument. 
Experience had demonstrated that this requirement, that the affida- 
yit should be filed in one day after the notice, was much too short, 
and often resulted in injustice; in other words, that was the evil 
found in the old law. The remedy for this evil, which might be 
naturally anticipated, would be to extend the time in which the 
impeaching affidavit might be filed. And this was undoubtedly the 
legislative intent in making the change. Without entering upon an 
extended or critical discussion of the policy of the statute, and the 
interpretation of its various parts, we deem it sufficient for the pur- 
poses of this decision to remark that, after a careful examination of 
the question, the conclusion reached is that the legislature intended 
that the party should file the affidavit at least three days before the 
trial of the cause. 

This record, containing as it does one hundred and seventy pages, 
is remarkable for the amount of confusion developed; the pleadings 
are prolix, confused, and often repeated. And the proceeding seems 
to have been so conducted in the court below as to have had the 
effect to obscure, rather than clearly present, the rights of the par- 
ties. It would seem that the court below might, with propriety, 
order a repleader by both parties. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 
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REVERSED AND REMANDED. 


[Opinion adopted January 16, 1885.] 





©. Hotex & Co. v. A. Varona. 


(Case No. 1898.) 


1, NOTICE OF APPEAL — PRACTICE IN SUPREME COURT.— Even though notice of 
appeal is given from an interlocutory decree, yet where no such notice is 
given from the final judgment, the appeal will be dismissed, as there is no 
such thing as an appeal from an interlocutory order without an appeal from 
a final judgment, though the former may be considered when the latter is 
properly brought up for revision. (Citing Messner v. Lewis, 17 Tex., 519.) 
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2, Same.— Where the appeal is only from an interlocutory order, and not from 
a final judgment, the supreme court will of its own motion dismiss the 4 
appeal. q 


Arprat from Webb. Tried below before the Hon. J. C. Rusgelj, | 


Broadwater & Dickinson, for appellants. 
E. F. Hail, for appellee. 


Wut, Cuter Justice.— It does not appear from the transcript in — 
this case that any notice was given of an appeal from the judg. 
ment below. 

There was notice of appeal given from the order of the court sng ~ 
taining the motion to quash the attachment, but this was not the ; 
final judgment in the cause. There is no such thing as an appeal 
from an interlocutory order without an appeal from the final judg. 
ment, though the former may be considered when the latter is prop. 
erly brought before us for revision. This was settled in Messner 9, 
Lewis, 17 Tex., 519, 520. 

No motion is made in this court to dismiss the appeal, but we have 
held in the case of Nickerson v. Nickerson, decided at the present — 
term, that for the cause above stated this court will of its own © 
motion dismiss an appeal. | 

It is ordered accordingly that the appeal be dismissed. 


Dismissep, 
[Opinion delivered January 16, 1885.] 





©. Hotex & Co. v. Tue Parenrx Ins. Co. ann Tue Com. Unsioy 
Assur. Co. 
(Case No. 1897.) 


1, SUIT DISMISSED — ATTACHMENT — GARNISHMENT.— Suit was brought and an at 
tachment obtained against defendants. Property of defendants was gar ~ 
nished in the hands of third parties. The attachment was quashed for 
want of jurisdiction, and the case appealed. Held: 

(1) That garnishments are dependent upon the validity of the attachment ~ 
upon which they are founded, and upon the jurisdiction of the court over 
the case in which they and the attachment were issued. : 

(2) That when the court had decided its want of jurisdiction and dismissed ~ 
the suit, all subsequent proceedings, including garnishments, were dismissed ~ 
also, - 7 


Apprat from Webb. Tried below before the Hon. J. C. Russell 7 
Appellants sued A. Varona for nine hundred and thirty-seven and 
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two one-hundredths Mexican dollars, and obtained a writ of attach- 
ment against him. On the same day they sued out writs of gar- 
nishment against appellees, alleging indebtedness to Varona. The 
writs were served on the agents of appellees. They answered sep- 
arately, admitting a qualified indebtedness to Varona on a policy of 
insurance. On motion of appellees, suit was dismissed because the 
writ of attachment against Varona had been quashed. On motion 
of appellants, the case was reinstated, because an appeal had been 
taken from the judgment quashing the attachment. Varona moved 
to set aside the order reinstating the case, and that the case be dis- 
missed. The motion was sustained and an appeal taken. 


Broadwater & Dickinson, for appellants. 
E. F. Hall, for appellees. 


Wiur, Cur Justice.— This suit is ancillary to the case of O. 
Holek & Co. v. A. Varona, dismissed a few days since for want of 
notice of appeal. 

It arises out of an attachment and garnishment issued in that 
cause, and the two records have been submitted together for our 
decision. The plaintiffs and the defendant in the principal suit all 
resided without the limits of the state of Texas and within the 
Republic of Mexico. The suit was brought in Webb county, 
Texas, upon a note and draft made payable in Neuvo Laredo, Mex- 
ico, the petition alleging as the ground of jurisdiction that Varona 
had property within that county. Of the amount sued for it seems 
that less than $500 was due, the remainder maturing at a time sub- 
sequent to the commencement of the suit. The jurisdiction of the 
district court depended, therefore, upon the validity of the attach- 
ment, and if that was dissolved, the case had necessarily to be dis- 
missed. The writ of attachment was quashed and the cause dismissed 
for want of jurisdiction. But the appellants claim that they have 
still the right to continue their garnishment proceedings in court, 
notwithstanding the judgment in the original suit. They base this 
claim upon the alleged fact that they have taken an appeal from the 
judgment of the district court dismissing the principal cause, and 
contend that the garnishment proceedings must remain in court 
until their appeal is determined here. 

The answer to this is that the garnishments are dependent upon 
the validity of the attachment upon which they are founded, and 
of course upon the jurisdiction of the court in the cause in which 
they and the attachment were issued. That jurisdiction failing, the 
garnishments necessarily fall. Haggerty v. Ward, 25 Tex., 144. 
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The court having declared its want of jurisdiction and dismissed 
the suit, all subsequent proceedings, including the garnishments, wepg 
dismissed also. 

This court having already held that no appeal was taken from 
the judgment of dismissal below, that judgment still stands, and’ 
there are no proceedings in the principal suit pending anywhere upon ~ 
appeal or otherwise, on which the garnishments can rest or whogg _ 
decision they are to abide. The court below having dismissed the | 
original suit for want of jurisdiction, we see no error in its judg 

ment dismissing the garnishment, and it is affirmed. 


AFFIRMED, 
[Opinion delivered January 20, 1885 





Uxtiman, Lewis & Co. v. P. 8. Bascoox. 
(Case No. 1910.) 


1, MEASURE OF DAMAGES.— The measure of damages for a failure to deliver iy 
accordance with the contract specific articles is the difference between the 
contract price and their value at the time and place when they should have 
been delivered. Proof of value at any other time is inadmissible. 4 

2. CONTRACT — AMBIGUITY — DeLIVERY.—In a written contract between 4 _ 
wholesale house and a customer for the purchase of specific articles, the fol 
lowing language occurred descriptive of the thing bought: ‘‘15 bbls. T.J, 
Monarch $2.50, 1880, laid in Laredo direct from distillery, same as gauger 
leaves it.” Held: 

(1) It was competent to show by parol that it described fifteen barrelsof 
whisky of the T. J. Monarch brand, manufactured in 1880, at the priced 
$2.50 per gallon. 

(2) That the words ‘‘ laid in Laredo, direct from the distillery,” bound the 
seller to deliver the whisky in Laredo within a reasonable time. 

8. HANDWRITING — EvipENCE.— When it is shown that letters are received by 
due course of mail, purporting to be in response to letters mailed to the 
party whose name appears to be subscribed to such letters so received, their 
genuineness will he presumed, and proof of handwriting will not be required. ~ 

4, CONTRACT, RESCISSION OF.— If after the making of an executory contract for 
the delivery of goods, the purchaser, who has not paid the contract pricg 
becomes insolvent, the vendor may refuse to deliver, without being liable | 
therefor. . 


Apprat from Webb. Tried below before the Hon. J. ©. Russell” 


Showalter & Nicholson, for appellants; cited: Smithwick v. At 
drews, 24 Tex., 488-495; Gilkey v. Peeler, 22 —_ , 669; Kimbroa” 
Hamilton, 28 Tex., 560; Garner v. McGowan, ‘ 27 Tex. , 490-91; Far 
long v. Polly, 50 Am. Dec., 636; Masterson v. Mayor of Brooklyn, ; 
42 Am. Dec., 46, 47, and note 48; Miller v. Mariner’s Church, ne 
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344; Turnly Bros. & Co. v. Weiss & Trigg, White & Willson, App. 
Cases, sec. 1280. 


Scott & Levi, for appellee, cited: Randon v. Barton, 4 Tex., 289; 
Heilbroner v. Douglass, 45 Tex., 402; Wood’s Mayne on Damages, 
sec. 205 and notes; 1 Sutherland on Dam., p. 75; 2 id., pp. 365- 
367; Benjamin on Sales, sec. 1305 and notes; Briscoe v. Bronaugh, 
1 Tex., 326; Long v. Steiger, 8 Tex., 460; Gammage v. Trawick, 19 ° 
Tex., 58; Baldridge v. Gordon, 24 Tex., 288; Powell v. Haley, 28 
Tex., 56. 


Srayron, Associate Justice.— This action having been brought 
torecover damages for the failure of the appellants to deliver to 
the appellee fifteen barrels of whisky of a particular description, at 
the city of Laredo, within a reasonable time after they had agreed 
to do so, the appellants sought to prove, by a witness, on the trial, 
which was had on April 8, 1884, that whisky of the given kind had 
constantly declined in price from the time the contract was made 
(September 20, 1882) until the time of the trial. 

This evidence was objected to and excluded; and properly so, for it 
was unimportant what the value of that kind of whisky may have 
been after the time at which it should have been delivered. 

The true measure of damage would be the difference between the 
contract price and the value at the time and place at which, under 
the contract, it ought to have been delivered. And proof of its 
value at other times was irrelevant. 

The court did not err in admitting in evidence the contract through 
which the appellants, through their agent, agreed to sell and deliver 
to the appellee. 

The contract was made in duplicate, one of which was taken by 
the agent of the appellants, and the other was retained by the appel- 
lee, and seems to be in a form common to such transactions. That 
offered in evidence was the duplicate kept by the appellee and was 
as follows: 

“Original. 

“Salesman, —— ——. 

“No. —. 188—. 

“Messrs. Ullman, Lewis & Co., Houston, will please ship the 
undersigned at once. P.S. Baxcoox, 

“ Case. Laredo. 

“Terms 4 months, 6 and 8 months. 

«—— hereby agree to pay to the firm of Ullman, Lewis & 
Co., at Houston, county of Harris, state of Texas, for the following 
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—. 4 
goods, and all others heretofore or hereafter bought or ordereg | 
from them, together with twelve per cent. per annum from maturity 7 
of bill: 

“15 bbls. T. J. Monarch, 2.50, 1880, laid in Laredo direct from 
distillery, same as gauger leaves it. De Mitty.” 

It was proved by one of the appellants, and otherwise, that De ~ 
Milly was the agent of Ullman, Lewis & Co., engaged in Selling 
whiskys for them, and it was clearly shown that “the language of 
the contract in reference to the thing sold and its price, meant fif 
teen barrels of whisky of the T. J. Monarch brand or make, mane — 
ufactured in the year 1880, for the price of $2.50 per gallon, It 
was also proved that the contract was made September 20, 1882. 

Nor did the court err in instructing the jury that under the con 7 
tract the appellants were bound to deliver the whisky in Laredo | 
within a reasonable time after the contract was made; for the words 
“Jaid in Laredo direct from distillery ” are hardly susceptible of any ~ 
other meaning. 

There was no controversy as to the meaning of such parts of the © 
contract as upon its face were ambiguous. There was no conflict 7 
in the testimony in this respect. 

The appellee offered in evidence two letters purporting to be 
signed by the appellants, one of date September 24, 1882, and the ~ 
other dated 27th of same month, which he testified were received ~ 
by him at Laredo, by due course of mail, in answer to letters which ~ 
he had written to them. 

These letters were objected to on the ground that there was no 
proof of the genuineness of the signatures ot Ullman, Lewis 3 & Co, 
and the objection was overruled. 

We are of the opinion that the facts furnished prima facie proof 

of the genuineness of the letters. 

Mr. Greenleaf thus states the rule: “A further exception to the 
rule requiring proof of handwriting has been admitted in the case 7 
of letters received in reply to others proved to have been sent t § 
the party. Thus, where the plaintiff's attorney wrote a letter ak 
dressed to the defendant at his residence, and sent by the post, to 7 
which he received a reply purporting to be from the defendant, it. 
was held that the letter thus received was admissible in evidence] 
without proof of the defendant’s handwriting, and that letters of 
an earlier date in the same handwriting might also be read without] 
other proof.” 1 Greenleaf, 573a, citing Orenston v. W ilson, 2 Car. 
& Kir., 1. To the same effect are the following: Wharton’s Law ~ 
of Evidence, 1328; State v. Bradish, 14 Mass., 300; Chaffee & © 
Taylor, 3 Allen, 601. ; 
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These letters not only showed the agency of De Milly, but within 
themselves furnished proof of the execution of the contract by the 
agent, and of its terms, and the appellants’ knowledge thereof; all of 
which, most probably, in the ordinary course of business, was derived 
from the duplicate forwarded or delivered to the appellants’ by 
De Milly. 

The court gave to the jury the correct rule on the measure of 
damages, and the jury could not have been misled by the fact that, 
in the charge of the court, the word “value” was not qualified by 
the word “market.” 

The evidence introduced to show the value at Laredo at the time 
at which, under the contract, the whisky should have been delivered 
was such as, under the facts of the case, was admissible for the pur- 
pose of showing the market value at Laredo, and none other. We 
see no reason to doubt that a person who, by executory contract, 
has contracted to sell and deliver merchandise on a credit, may refuse 
to deliver in case of the insolvency of the purchaser, as rightfully as 
aseller may arrest merchandise in transit, when the contract has been 
so completed as to vest the title in the purchaser if he be insolvent. 

The court instructed the jury that the appellants had the right to 
refuse to deliver if the appellee was insolvent, and gave the charge 
asked by appellants as to what would constitute insolvency. 

There was evidence tending to show that the appellee was solvent 
at the time the whisky should have been delivered, and the finding 
of the jury on this issue is conclusive of that question. 

That the simple neglect to pay a debt, or the levy of an attach- 
ment on a debtor's property, is not proof of insolvency is certainly 
true. 

The evidence was conflicting as to the market value of the whisky 
at Laredo at the time at which it should have been delivered, but 
there was evidence reasonably tending to show that its value there 
was such as to justify the verdict; and it was for the jury to judge 
of the credibility of the witnesses, and the weight to be given to 
their testimony. 

They having believed the testimony of the witnesses for the ap- 
pellee, and there being nothing to induce the belief that the jury 
did not properly weigh the evidence, that there was evidence from 
which they might have come to a different conclusion furnishes no 
reason why a new trial should have been granted, and the court 
below correctly so ruled. 

There is no error, and the judgment is affirmed. 


AFFIRMED. 


[Opinion delivered January 16, 1885.] 
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E. H. Smrra er av. v. Exvizasern MILuer er AL. 





(Case No. 1914.) 


1, CONSTRUCTIVE NOTICE.— A purchaser of land is not charged with notice of g 
claim thereto afterwards asserted by a tenant in possession, who wag aq 
tenant of his vendor at the time of the purchase. Under such circum. 
stances the mere occupancy of the land by the tenant cannot be held to re 
quire an inquiry to be prosecuted further than to ascertain the existence of 
the tenancy. 

2. PossEssion — Notice.— The effect of possession of land by a third party ig 

simply to put persons desiring to purchase on inquiry ; it does not determing 

what the inquiry shall be, or of whom it shall be made. (Citing Eylar », 

Eylar, 60 Tex., 319.) 


8. Same — Equiry.—If one known to be a tenant in possession under a vendor ~ 


afterwards asserts title as against the purchaser, under an unrecorded title 
from a former vendor, about which he was ignorant when he accepted the 
tenancy, his occupancy of the land cannot charge the purchaser with notice 
of any right in him inconsistent with his tenancy. 
4, Same.— Under such circumstances, nothing short of a repudiation of the ten. 
ancy, brought home to the purchaser before the purchase, can charge the 
purchaser with notice of the tenant’s title. 


Appear from Fannin. Tried below before the Hon. R. R. Gaines, 

Suit brought by William Miller and appellee, Elizabeth, his wife, 
against William C. Whitsett and appellants, J. L. Smith and wife, 
E. H. Smith; alleging that, in January, 1865, plaintiff Miller, bya 
verbal contract, purchased from one James M. Collins two traets of 
land in Fannin county, embracing together five hundred and ninety- 
nine and one-half acres; that by the terms of the contract Miller 
was to pay Collins $1,500 for the land; that in February, 1865, Cok 
lins and Miller had a settlement of accounts, when Collins was found 
to be indebted to Miller $1,000, which, by agreement, went in part 
payment of the purchase money; that Miller went into possession 
of the premises and made improvements upon the land; that subse 
quently Miller paid Collins $300, and they tendered into court $400 
to cover any amount that they might be adjudged to owe, and asked 
for a decree enforcing specific performance of said contract. Plaint 
iffs alleged further that Collins, after the verbal contract, conveyed 
the premises to W. C. Whitsett, who, on November 10, 1871, com 
veyed to appellant E. H. Smith, the wife of appellant J. L. Smith; 
that Whitsett and Smith had full knowledge of Miller’s interest 
when the conveyances were made. 

December 22, 1871, defendants answered by a general demurrer, 
a general denial, and defendants Smith and wife, by special plea, 
filed a cross-bill against plaintiffs, setting up the purchase by Whit 
sett from Collins, and the sale by Whitsett to Mrs. Smith; they ab 
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leged that, January 1, 1871, Whitsett, by a verbal contract, agreed to 
exchange the premises in controversy with Mrs. Smith for a certain 
tract she owned, but the trade was not consummated until Novem- S 
ber 10, 1871, when deeds were passed between them for the re- 
spective tracts of land; that in the early part of 1870, Miller had 
compromised whatever claim he had to the land by renting the 
remises from Whitsett for the year 1870, and on the 2d of Janu- 
ary, 1871, he had again rented the premises from appellant Smith, 
and executed to Smith a rental contract, agreeing to cultivate the 
place in corn and cotton, and to pay as rent one-third of the corn 
and one-fourth of the cotton, and return the place in the following 
November in as good repair as at that time; that Smith and 
wife never knew that Miller claimed the land as his own, but did 
know of his rental contract when they traded with Whitsett; that 
the land they conveyed to Whitsett was of equal value with the 
premises they received. Appellants prayed for the recovery of 
the land Whitsett disclaimed. They amended their answer, and 
pleaded that the alleged verbal contract between Collins and Miller 
was in violation of the statute of frauds. They denied that Collins 
was ever indebted to Miller, but charged that Miller was largely 
indebted to Collins, and filed receipts of Miller showing that fact. 
In 1875 appellees amended, alleging that, in February, 1865, a 
complete settlement was made between Collins and Miller, which 
effected as its result payment for the land. August 23, 1882, plaintiiff 
Elizabeth Miller and the children of W. C. Miller tiled their supple- 
mental petition containing a general demurrer, general denial and a 
plea of not guilty. On the same day the heirs of W. C. Whitsett 
were dismissed from the suit, J. B. Clark was made a guardian ad 
litem for the minor children of W.C. Miller. A jury found for 
plaintiffs, and required them to pay defendants $200, with interest 
at eight per cent. per annum from January 1, 1868. Upon this ver- 
dict the court decreed the premises to plaintiffs and gave judgment 
in favor of defendants for $442.40. 
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Richard B. Semple, for appellants. 
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Detany, J. Com. Arp.— This case was upon the former appeal 
submitted to the commission of appeals by consent of parties. 

We shall therefore follow the opinion delivered on the former 
appeal, without stopping to consider whether we concur fully with 
the views expressed or not. Shannon ». Stell, at last Tyler term. 
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We will, then, consider the proof as sufficient to sustain the papgl ” 


contract, and that the plaintiffs were entitled to a decree for specifi 


performance, provided it clearly appeared that Mrs. Smith wag © 
affected with notice when she bought. 

We will also leave out of view the question of estoppel, and wil] 7 
consider the case upon the supposition that the plaintiff Miller wag | 
not estopped by his tenancy to assert his rights to the land. 

This will leave only the question of notice to be examined, 

Upon this subject the court, in the third paragraph of the charge © 
instructed the jury that, if they were satisfied that Miller had ~ 
made the parol contract with Collins, as alleged; had made the 
payments, had taken possession and made valuable improvements, 
etc., they would find for the plaintiffs, unless they “find defendant 7 
E. H. Smith is a bona jide purchaser of the land without Notice, — 
either actual or constructive, of the plaintiffs’ claim. . . . Aste 
what constitutes actual or constructive notice,1 refer you to the ~ 
sixth paragraph of this charge.” 

Paragraph 6 is as follows: 

“Notice may be either actual or constructive. Actual notice ig 7 
knowledge of the fact, brought home to the party to be affected byit, — 

“ Constructive notice is knowledge of any fact which would pat ~ 
a prudent man upon inquiry. 

“ Possession of real estate, by a claimant thereto, is a circumstaneg © 
of this character ordinarily, and is, as a general rule, constructive | 
notice to a purchaser of the claim of the possessor.” 

Then comes the seventh paragraph as follows: 

“Tf the defendants, before or at the time of the conveyance from 
Whitsett to E. H. Smith, knew, from any source, that Wm. C, Miller 
claimed to have bought the land in controversy of J. M. Colling 
before Collins’ conveyance to Whitsett, or if at the time of the com © 
veyance by Whitsett to Mrs. Smith, . . . Miller was in posses” 
sion of the land in controversy, claiming it under an alleged pardl— 
purchase from Collins, then Mrs. Smith is not a bona fide purchaser ~ 
without notice, and the defendants cannot defeat a recovery by | 
plaintiffs on that ground.” 

Appellants in their third assignment of error question the cor] 
rectness of this part of the charge, and with good reason, as We | 
think. 

In the first place, however correct the charge may be as the ak” 
nouncement of a general principle, it is not adapted to the facts ot 
this case. ‘ 

In the second place, the charge by repetition gives an undue weight” 
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ol and emphasis to the fact of Miller’s possession, while under the 
ic facts of the case its importance is very much diminished. ' 
as Suppose that at some former period Mrs. Smith knew that Miller 
claimed under a supposed purchase from Collins (though there is no 
ll @ proof of that fact), still, after his lease from Whitsett in 18 70, and 
1S from her in 1871, she could not be re quired to suppose that he per- 
sisted in a claim which he had abandoned when he became a tenant. 
And certainly his possession of the land could not be constructive 
8, 7 notice to her of a claim wholly inconsistent with his tenancy. 
id The effect of possession is simply to put persons who desire to 
ne OF purchase upon inquiry, and it does not determine what the inquiry 
s shall be or of whom it shall be made. Justice Stayton in Eylar v. 
nt Eylar, 60 Tex., 319. 
ey But a person in possession of land may, by his own acts, divest 
to his possession of those attributes which cause it to put purchasers 
be upon inquiry. 
If A., who is in possession of land conveys to B., and the deed is 
duly recorded, then a purchaser from B. need not notice the posses- 
is sion of A. Eylar v. Eylar, supra. 
i, Now Miller’s position in this case is little or no better than that of 
ut A. He had held the land for some years, claiming under a parol pur- 
chase from Collins. When he learned that Collins had conveyed 
ce the land to Whitsett, he made an agreement with the latter by which 
ve he renounced his claim to the land and took a lease. 
After the land had been sold to Mrs. Smith, but before it was 
actually conveyed, he took a lease from her —she being fully in- 
m formed of his previous lease from Whitsett. 
er But he says that he took these leases by mistake, and in ignorance 
ns of his rights, and is therefore*not estopped by them. Be it so. 
De Let it be admitted that he may still dispute the claim of Mrs. 
Smith. Still that does not affect the question of notice. Mrs. Smith 
‘ol did not know that he was acting under a mistake and if any person 
en must suffer by it he must be that person. 
by He cannot claim that his possession must still be notice to her of 
a claim which he would have persisted in asserting but for the mis- 
a take. 
ve Under the circumstances, our opinion is that nothing short of an 
: open, unequivocal renunciation of the tenancy, brought home to the 
0 knowledge of Mrs. Smith before her purchase, would be sufficient. 
of See Carter v. La Grange, 60 Tex., 636; also, Satterwhite v. Rosser, 61 
7 Tex., 166. Mere refusal to pay the rent would not do, because that 
ht 
vale 


might arise from a variety of causes. 
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As we think the case should be sent back for another trial, we 
call attention to the last paragraph of the charge, though it has not 
been assigned as error. It is as follows: 

“Tf defendants procured a lease of the land from W. ©, Miller, 
and Whitsett acted as their agent in procuring the lease, then] 
charge you that defendants, in taking the lease, are chargeable with 
a knowledge of all facts within the knowledge of Whitsett concern. 
ing Miller’s claim.” 

Whatever may have been the testimony upon the first trial, from 
which the former appeal was taken, there is certainly nothing in the 
record now before us to show that Whitsett acted as the agent of 
Mrs. Smith. 

It is true that Miller states in general terms that he took the | 
second lease from Whitsett, that he signed it without reading, and 
did not know that it was a lease from Smith and wife. 

Whitsett and J. L. Smith both state the facts in detail, and from 
their account the only part which Whitsett took in the matter of 
the contract was to reduce to writing the memorandum of the lease, 
This he did at the request of J. L. Smith. 

We do not consider that there is necessarily any conflict between 
the testimony of Miller and that of the other two witnesses. 

Miller’s statement is vague and incomplete, giving only his gen- 
eral recollection of the matter, and influenced, probably, by the fact 
that the lease was written out and presented to him by Whitsett, 

This was done at the house of Whitsett, where Miller had stayed 
all night, and, in the course of the evening, had talked generally 
with all the parties on the subject; but the agreement was made 
between him and J. L. Smith. 

In the morning early, before Miller* was up, Smith left the house, 
and, thinking that Miller might wish to leave before his (Smith’s) 
return, informed Whitsett of the terms of the lease, and requested 
him to put it in writing so that Miller could sign it. This was done, 
and Miller had signed the lease and left the place before the return 
of Smith. 

If these were the facts, Whitsett’s act of writing the agreement 
certainly did not render him the agent of J. L. Smith in making the 
contract of lease. Much less would it render him the agent of Mrs. 
Smith. 

There is still another view of this subject. "This land was bought 
with the separate property of Mrs. Smith. If she obtains the title, 
it will be her separate property. 

Now it is held in some states that where the husband purchases 
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land for the wife, and pays for it with her separate funds, notice 
to him of an unrecorded mortgage is not notice to the wife. Sny- 
der v. Sponable, 1 Hill (N. Y.), 567; 7 Hill, 427; Wade on Notice, 
sec, 680; Lead. Cas. in Eq., vol. 2, pt. 1, page 117, ed. 1852. 

The decisions seem to proceed, in part at least, on the ground that 
the husband is not to be regarded as an ordinary agent of the wife. 
Whether this would be the rule of decision in Texas, under our sys- 
tem of marital rights, it is not necessary for us to determine in this 
case. 

Our opinion is that the judgment should be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion adopted January 16, 1885.] 





Anprew Mayron, py Next Frienp, v. T. & P. R. R. Co. 
(Case No. 1744.) 


1, PLEADING — CERTAINTY TO A COMMON INTENT IN GENERAL.— Where the allega- 
tions in a petition were not sufficiently certain to a common intent to inform 
the defendant of the nature of the issue to be met, held that it was not error 
to sustain a demurrer to such pleading. 

2, MASTER’s LIABILITY TO VOLUNTEER SERVANT.— Where a person volunteers 
to assist the employees of a railway company in managing its cars, and ig 
injured by the train, such person, in respect to the liability of the railway 
company for the injury, stands in the same position as those with whom he 
associates himself. 

8, CASE DISTINGUISHED.— This case distinguished from Bradley v. N. Y. Central 
R, R., 62 N. Y., 99. 


Arrzat from Grayson. Tried below before the Hon. Richard 
Maltbie. 


Hare & Head, for appellants, cited: 2 Parsons on Contr., 87; 2 
Thomp. on Neg., 1040; id., 1045-46; Cleveland v. Spier, 16 O. B. 
(N. S.), 398; Bradley v. R. R., 62 N. Y., 99; Story on Agency, § 97. 


T. J. Brown, for appellee. 


Deany, J. Com. Apr.— Our opinion is that there is no error in 
the judgment of the court below. 

The language of the petition is so vague as to have hardly any 
definite meaning. The plaintiff says that at Bell’s “it became nec- 
essary for the ‘employees of defendant in charge of the freight 
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train . . . tocall in assistance to operate said train, which the 
had tke right and power to do; and plaintiff being near the train, 
was requested by one of defendant’s said employees to assist thens 
in operating the brakes thereon, with which request he undertook 
to comply.” 

After stating some other facts the petition proceeds as follows: 

“That while he was in the act of mounting said cars for gaid 
purpose, the employee of the defendant who had requested plaintiff 
to assist as aforesaid, gave the signal to the engineer to back said 
train, and said engineer did this so as to produce an unusually yio. 
lent jolt, by which one of plaintiff's feet and legs was caught be 
tween two of the cars and injured as above set forth. . . . That 
if plaintiff i is mistaken about the employee having given the signal 
to the engineer, then he says that the engineer so ‘backed said train 
without any signal or direction for so doing, and that this was gross 
negligence.” 

The petition lacks an element which is essential to all good plead. 
ing — “certainty to a common intent.” It does not clearly inform 
the defendant of the issue which is to be met. 

On this account the demurrer was properly sustained. 

So far as we can see, the plaintiff was a mere volunteer, attempt 
ing —it may be —to assist the servants of the railroad company; 
but there tis nothing from which we can infer the liability of the — 
company for the injury which he sustained. See 2 Thompson on 
Negligence, p. 1045; Wood’s Master and Servant, sec. 455, pp. 907- 
910 and notes; Pierce on Railroads, p. 370 and note 6. “Sucha 
person,” says Wood, “cannot stand in a better position than those 
with whom he associates himself, in respect to the master’s lia 
bility.” 

Counsel for appellant refer us to the case of Bradley wv. N.Y. 
Central R. R., 62 N. Y., 99, and we may add the somewhat similar 
case of Wall v. T. & P. R. R. Co., 4 Law Rev., 36. 

In the former case the foreman or trackmaster, during a violent 
snow storm, empioyed the plaintiff with his team to move the snow 
from the track. He had been in the habit of employing citizens 
temporarily in this way, and the company had recognized his aets 
and paid them wages. 

The storm was so violent and the danger so great that the plaint — 
iff at first refused to do the work, but the foreman promised to keep 
watch and inform him of the approach of passing trains, and thus 7 
induced him to undertake the work. He failed, however, to keep © 
watch, and the plaintiff was hurt by a train. 1 
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Upon these facts it was held that the undertaking of the foreman 
pound the company. 

The Texas case is somewhat similar except that the plaintiff was 
asubordinate employee whom the foreman induced to undertake 
a perilous work under a promise to guard him against danger. In 
poth cases the undertaking or promise of the foreman was treated 
as the undertaking of the company. 

But in the case before us there is nothing from which we can 
infer any undertaking on the part of the company. 


JUDGMENT AFFIRMED. 
[Opinion adopted January 16, 1885.] 





L. & A. Bresensacn v. Joun M. Key. 
(Case No. 1905.) 


1, CrraTion.— When process is issued in the name of the state, with the name 
of a county added, the name of the county may be treated as surplusage, 
which does not vitiate the writ, and may be stricken out by amendment. 

2, CrraTION.— A citation issued in proceedings by distress warrant, by a justice 
of the peace, and returnable to another court, constitutes an exception to 
the general rule requiring citations to state the number of the case in which 
they issued. 

8 AFFIDAVIT FOR DISTRESS WARRANT.— An affidavit that a distress warrant is 
not sued for the purpose of ‘‘ injuring or harassing ” the defendant fulfils 
practically the statutory requirement that affidavit shall be made that the 
warrant was not sued out for the purpose of ‘‘ vexing or harassing.” 

4, LANDLORD’S LIEN.—In foreclosing a landlord’s lien on a hotel, which was 
rented and used as such by the wife, under a valid contract of lease made 
by the husband as her agent, the furniture in the hotel claimed by the wife 
was subject to the lien, whether the same was separate or community 
property. 

5, Same.— If, however, the husband rent property as agent of his wife, which 
is not necessary for herself, her children or her separate property, her sep- 
arate estate would not be bound. 


Aprgat from Washington. Tried below before the Hon. I. B. 
McFarland. 

Appellee John M. Key brought this suit against Mrs. L. Biesen- 
bach and her husband, A. Biesenbach, by suing out a distress war- 
tant in the justice court of precinct number 3, in Washington 
county, to secure the sum of $200 rent for a portion of the “Cen- 
tral Hotel” in the city of Brenham, for the months of June, July, 
August, September and October, 1883. Citation was issued on the 
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same day, and warrant and citation were made returnable to the 

* county court of Washington county. 

On November 5, 1883, appellee filed his original petition jq 

the county court, and on February 4, 1884, appellants filed thejy 

original answer. The county judge being disqualified, the case wag 

transferred to the district court of said county. In the district 

court each party amended their pleadings, plaintiff alleging that 

the contract was made with Mrs. L. Biesenbach, and that the same 

was necessary for herself and her children, and was for the benefit 

of her separate property; that her husband, A. Biesenbach, was jp. 

solvent, and without means to support his family, and that Mrs, I, 

Biesenbach agreed to pay $50 per month for plaintiff’s portion of 

said building. Plaintiff asked for a foreclosure of his landlords 

lien upon certain property upon which the distress warrant had been 

levied. Defendants answered: 1st. Mrs. L. Biesenbach by a plea of 

coverture. 2d. By motion to quash the citation and distress war 

rant. 3d. By demurrer, general denial, and plea in reconvention, 

The motions were overruled. Plaintiff filed his motion to amend 

the citation, which was sustained. Judgment for plaintiff for the 

sum of $257.70, with interest from date at eight per cent., against 7 
defendants,— foreclosure of landlord’s lien, and, in the event that 
the property levied upon should fail to sell for enough to satisfy the 
judgment, then that execution issue against the community property 

of A. Biesenbach and Mrs. L. Biesenbach. ; 


Wm. P. Ewing and O. L. Eddins, for appellants. 


Searcy & Bryan, for appellee. 


Wu.ur, Cuer Justice.— The court did not err in overruling de 
fendants’ motion to quash the citation issued by the justice of the 
peace. It was held in Portis v. Parker, 8 Tex., 28, that when 
', process is issued in the name of the state of Texas, with the name 
of a county added, the name of the county may be rejected as surplus 
age. Also that the name of the county may be stricken out by amend- 
ment, as was done in this case. See, also, McMahan v. Boardman, 
29 Tex., 170. The citation could not state the number of the suit, 
as it had not been commenced in the county court where it was to 
be tried. This being a case of distress warrant issued under the 
statute by a justice of the peace and returnable to another coutt, 
must be treated as an exception to the general rule requiring a cite 
tion to state the number of the case in which it is issued. 
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The motion to quash the distress warrant was also properly re- 
fused. The affidavit states how much of the rent was due at the 
time the warrant was demanded, and that was sufficient to author- 
jze it to issue. 

The word “harass” as defined in the standard dictionaries is 
synonymous with “to vex,” and at least as comprehensive as that 
term. Not to harass or injure excludes the idea of doing either or 
poth of these things, and hence the affidavit is equivalent to what 
js required by the law, and this is sufficient under the Revised 
Statutes. 

As to the decision of the district judge upon the merits of the 
case, it is sufficient to say that if the contract made by the husband, 
as agent for his wife, in renting the hotel was such as was binding 
upon her, then the furniture seized under the distress warrant, 
whether separate property of Mrs. Biesenbach or community prop- 
erty of herself and husband, was bound for the debt. Not only so, 
but any other property of a like character was subject to execu- 
tion to satisfy the debt, or any balance of it left unpaid after the 
proceeds of the furniture were exhausted. This is so clearly 
provided in our Revised Statutes that it is not necessary to elaborate 
upon it. Arts. 2854, 2855. 

If, as found by the judge, the furniture was community property, 
and the debt a community demand, the furniture and all the rest of 
the common estate were bound for the payment of the claim. R. 
§, art. 2857. So that in any event the judgment rendered by the 
court was correct. 

We think, however, with the district judge who tried the cause, 
that the husband made for the wife a contract which was not nec- 
essary for herself, her children or her separate property, and that 
her separate estate was not bound by it. That, having made for his 
Wife a contract by which she was not bound, and having obtained 
the full benefit of it for himself and family, he is himself obligated 
to its fulfillment, and of course the community property of the mar- 
riage is subject to sale to satisfy any judgment obtained upon the 
contract. 

Although Biesenbach stated in his testimony that the furniture 
seized under the distress warrant was the separate property of his 
wife— which is a legal conclusion —he also states the facts as to 
its purchase, which, without further explanation, make it commu- 
hity property. It was, therefore, liable to be sold for the rent 


proved to be due and covered by the contract, as was all the rest of 
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the community estate, and the court did not err in entering up the — 
judgment for the appellee in manner and form as shown in the © 
record, and the judgment is affirmed. 





































AFFIRMED, 
[Opinion delivered January 20, 1885.] 





Mitter & Enatisu er av. v. JANNETT & FRANKE Et At. 
(Case No. 1882.) 


1, Evipence.— The invoice book, known by the witness to contain a correct de 
2 scription of goods seized under legal process, may be looked to by him for 
the purpose of refreshing his memory as to the character of the goods and 

their value. 

2. MEASURE OF DAMAGES.— The measure of damages for a wrongful seizure 
and conversion of goods is their true value at the place where they wer 
seized and at the time of seizure — not the amount they would bring if gold 
at retail, nor what a purchaser would give if compelled to take the enti ~ 
stock, but their value in the packages and in their condition at the time of 
seizure. : 

8, EvipENcE.— A judgment debtor was introduced as a witness by his vendees, ~ 
in a suit by them against his creditors for wrongfully seizing the stock of — 
goods conveyed by him for his debt. The sale was attacked for fraud, and ~ , 
it was shown that the witness remained in apparent possession after the 
sale. On cross-examination the defendant asked the witness if he did not 
a few days after he made the bill of sale of the goods to plaintiff, gay, 
in the store, that if his creditors would not levy on the goods he would have 
them all back again in a few days. Held, that the question was proper, and 
within the rule which allows the credibility of a witness to be impeached © 
by showing that he has made statements out of court, of facts relative to | 
the issue, contrary to what he has testified at the trial. (The witness was 
introduced to establish the fact that his sale was in good faith.) | 

4, Fraup.—If the elements of fraud are shown to have existed in a sale, andit ~ 
is afterwards attacked for fraud by creditors, it is immaterial what may 
have been the real intention of the parties. In such a case no good inten ~ t 
tion of the parties at the time to ultimately pay creditors, testified toby © , 
the parties themselves, can make that valid which the law pronounces voi, ] 

5. MEASURE OF DAMAGES.— Probable profits, which might have been realized ~ 
by continuing to retail goods claimed to have been illegally levied on and ~ 
sold, cannot form the basis for compensatory damages in a suit brought t 
recover for their illegal seizure. (Citing R’y Co. v. Joachimi, 58 Tex., 46, 
and other cases.) 


Apprrat from Burleson. Tried below béfore the Hon. L. B. Me™ 
Farland. 
Jannett & Franke brought this suit in the district court of Burle 
son county against Miller & English and S. G. Wilson, for damages, 
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actual and exemplary, for an alleged unlawful seizure and conver- 

sion of certain personal property claimed by the plaintiffs. The 

case was tried by a jury, and resulted in a verdict and judgment for 
- the plaintiffs for $846.97 actual and $500 exemplary damages. 

Jannett & Franke claimed the goods under a bill of sale from 
f. 0. Jannett and wife, dated December 18, 1882. The defendants 
justified under a judgment and execution in favor of Miller & Eng- 
jish against E. O. Jannett and wife, under which the seizure was 
made by Wilson as sheriff, Miller & English being prior creditors, 
and they attacked the good faith of the transfer to plaintiffs. 

The charge in the petition was that, in making the seizure, the 
defendant Wilson was instigated by his co-defendants, and that 
they acted wantonly, wilfully and maliciously, and with intent to 
injure and oppress the plaintiffs. The evidence shows that Miller 
& English were plaintiffs in the writ, but had no connection with 
the levy, and so far as appears were not aware of it. Wilson made 
the levy in the course of his official duty as sheriff. On behalf 
of the defendants it was shown that Miller & English were creditors 
of E..0. Jannett and wife prior to the transfer to plaintiffs. The 
grantors were largely indebted and insolvent. At and before the 
transfer creditors were pressing for their debts. The transfer was 
out of the usual course of the business of the grantors. Franke 
was in business elsewhere; August Jannett was a common work- 
man. The bill of sale, which was recorded, recited the payment of 
a cash consideration of $850. No invoice or account of stock ac- 
companied the bill of sale. There was no apparent change of pos- 
session after the making of the bill of sale, but E. O. Jannett 
continued in apparent possession after as before the transfer, con- 
tinuing the business in the same house, which was on his homestead 
premises, and under the license previously issued to him. One of the 
grantees was a brother and the other a brother-in-law of the grant- 
ors. The transfer included,all of the property of the grantors sub- 
ject to execution. 

The witness E. O. Jannett was permitted, over objection of 
defendants, to testify as follows: Being shown a book in which 
was what purported to be an inventory of the goods sold to plaint- 
ifls December 18, 1882, he said: “The inventory is in the plaintiff 
Franke’s handwriting. I was present when it was made. It is cor- 
rect, so faras I know. The prices opposite the several articles are 
the prices agreed on on the day of sale. They are the wholesale 
prices of the goods. The inventory of the goods was turned over to 
the plaintiffs that same day. The price of the goods was $850.” 















































84 Miter & Enouisu v. Jannerr & Franke. [Galy, Term, 3 gs 





———___ 4 
Argument for the appellants. ’ 





—— 


In the sixth clause of the charge to the jury, they were instructeq _ 
to find for the plaintiffs if the transfer was made in good faith, to 
which the court added: “In this connection, you are instructed that 
no declaration made by E. O. Jannett or wife after the sale to 
Franke and August Jannett can be heard to impeach the validity of 
the sale.” 

The defendants’ evidence tended to show that after the transfer to 
the plaintiffs December 18, 1882, and before the levy of defendanty 
execution, which occurred on the 30th, E. O. Jannett continued in 
possession of the property as the apparent owner. 

On cross-examination of E. O. Jannett, who was a witness for the 
plaintiffs, the defendants asked him the following questions: 

1. Did you not, in a conversation with Judge McIver, in the store, 
a few days after the bill of sale to plaintiffs, say to him in substaneg, 
that if they (meaning your creditors) would let you alone, you would 
pay them in a few days? 

2. Did you not say to him in substance, on the same occasion, if 
they (meaning your creditors) would not levy on the goods, you ~ 
would have them all back in your own name in a few days? 

3. Did you not say, a few days after the levy of the defendants’ 
writ, in the store, to Judge McIverand Jack Farrand Mr. Whittin 
ham, in substance, that if the defendants Miller & English had not 
levied on your goods and broken you up, you would have had the 
goods back in your own name and paid all your debts before now! 
¥ Which questions and the answers thereto were, on objection of 
plaintiffs, excluded; and afterwards the court refused to permit the 
defendants to ask Judge McIver and the others the impeaching 
questions suggested in the questions so propounded to the witness 
E. O. Jannett. 

On the direct examination of their witness, E. O. Jannett, the 
plaintiffs asked him the following question: ‘“ Was it your inter 
tion or purpose, in making the sale to August Jannett and H, 
Franke, to defraud the defendants Miller & English, or anybody 
else?” To which defendants objected — first, because the question 
was leading; and second, because the testimony sought to be elicited — 
was not competent. The objection was overruled, and the witness — 
answered: “It was not.” To which the defendants excepted. 




















Sayles & Bassett, for appellants, that there was no ground for § 
according exemplary damages, cited: W. U. Tel. Co. v. Brown, © 

58 Tex., 170; Willis & Bro. v. McNeill, 57 Tex., 465; Wallace ® © 
Finberg, 46 Tex., 35. 
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That the reference to the invoice book to refresh memory was im- 
per, they cited: Tucker v. Hamlin, 2 Tex. Law Rev., 203; Blum 
>», Merchant, 58 Tex., 400, 405. 

That, fraud being shown, the intent of the parties was immate- 
rial, they cited: Linn v. Wright, 18 Tex., 317, 336, 837; Briscoe ». 
Bronaugh, 1 Tex., 326-3839; Van Bibber v. Mathis, 52 Tex., 406-409; 
Peiser v. Peticolas, 50 Tex., 638. 

On the measure of damages, they cited: 8. & E. T. R’y Co. ». 
Joachimi, 58 Tex., 456, 460; Weaver v. Ashcroft, 50 Tex., 428, 445; 
De la Zerda v. Korn, 25 Tex. Sup., 188, 193, 194; Stell v. Paschal, 
41 Tex., 640, 644. 





W. K. Homan, for appellee, cited: Railroad Co. v. Burke, 55 Tex., 
$42; 1 Greenl. Ev., secs. 436-438. 

That the exclusion of Jannett’s testimony was proper, he cited: bs 
Carleton v. Baldwin, 27 Tex., 572; Tucker v. Hamlin, 60 Tex., 171; 
Bump, Fraud. Conv. (1st ed.), 548, 549, 550. a 

That the testimony of the plaintiff as to his motives was proper, 3 
he cited: Bump, Fraud. Conv. (1st ed.), 553, and cases cited. f 


i 

Wir, Carer Justice.— We do not think that the ruling of the 
court, complained of in the second assignment of error, is errone- 
ous. The invoice book does not seem to have been introduced as : 
evidence, but for the purpose of refreshing the memory of the ‘ 
plaintiff Franke as to the kind of goods seized by the sheriff, and 
their value. He seems to have known that the list contained in the 
invoice was correct, and to have attached his valuation to each ar- 
ticle in it. Although the prices attached might not have been ad- 
missible, if no more was shown than that they were the purchase 
prices with expenses added, yet when the witness stated that these 
were what the goods were worth at the place where they were 
seized and at the time of seizure, he stated the true measure of 
damages. 

This was not the amount they would bring if sold at retail, nor 
what a purchaser would give if compelled to take the entire stock 
together; but it was their value in the packages and in the condi- 
tion they were at the time of seizure. It was not improper to ar- 
rive at this by finding the value of the different articles composing 
the stock, and making an aggregate of the whole, in the same man- 
ner as a merchant would do who was buying the entire stock in 
trade of another. 


We think that in view of the fact that the sum of the various 
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articles composing the invoice was stated by the witness to be the 
true value of the goods, there was no error in receiving the eyj. 
dence. 

We are of opinion that the court erred in not allowing the coun. 
sel for appellants to ask the witness E. O. Jannett as to his state 
ments in conversation with Judge McIver and others, to which the 
third assignment of error relates. 

It is true that the statements of Jannett made subsequent to the 
transfer to appellees could not be introduced for the purpose of 
showing that the transfer was fraudulent; but they were admigg. 
ble for the purpose of laying a predicate for the impeachment of the 
witness. The fact that E.O. Jannett was to have the goods back in 
a few days in his own name, and that if the levy had not been made 
they would have again come under his ownership, and that the levy. 
by the appellants bad broken him up, all tended to show an interest 
in the goods reserved to the grantor, and an understanding between 
him and the grantees that he was soon to become their owner again, 
These facts proven, the presumption of fraud was cogent, and the — 
intent of the parties would probably have been developed. The © 
facts, therefore, were relevant to the issue, and whilst they could 
not be proved by the declarations of the grantee made under the © 
circumstances, they came fully within the rule which allows the © 
credibility of a witness to be impeached by showing that he has © 
made statements out of court of facts relevant to the issue contrary 
to what he has testified at the trial. 1 Greenl. on Evy., § 462. The 
question should have been admitted for that purpose. 

We think, too, that there was error in allowing the parties to the 
conveyance alleged to be fraudulent to testify as to their intent in 
executing and accepting the instrument. If the elements constitut 
ing fraud accompanied the sale, it was unimportant what the real ~ 
object of the parties was; and no honest intention on their part © 
would have made that valid which the law declares shall be void 
under the circumstances. For instance, if the property was sold 
for a small consideration or given to another, with the understand — 
ing that it was to be returned to the seller or held for his benefit, no 
secret intention to have it sold and apply the proceeds towards pay- 
ing the debts of the party conveying would save the property from 
creditors who had been defrauded by the transaction. 

If the secret intent of the parties, to be proved by their owt 
oaths, is to make that an honest transaction which the law brands ~ 
as fraudulent, and the necessary consequences of which are to de — 
fraud innocent parties, then we can never establish fraud by circuit © 








ix Ae oy f 


me OP 


. $85.] Miter & Eneusn vy. Jannerr & Franke. 





— Opinion of the court. 


— | 





stances, unless those who have committed the fraud should be 
honest enough to avow it. The object of such circumstantial proof 
js to arrive at the intention of the parties; but if, after proving a 
state of facts wholly inconsistent with anything but a fraudulent 
intent, and from which the law conclusively presumes it, the perpe- 
trators of the fraud are to escape by stating that, nevertheless, they 
did not intend to defraud, all circumstantial proof of this character 
had better be abandoned and the question of fraud or no fraud be 
made to depend in each case upon what the parties interested in 
validating the conveyance may have to say as to its legal or fraud- 
ulent character. 

If what the parties have to say as to their secret intentions is not, 
in the instance we have stated, to be admitted, its admission in any 
case as to proof of intent can have little other effect than to confuse 
the jury, and it should be excluded. 

The court also erred in allowing proof as to what profits the ap- 
pellees might have made from carrying on business with the goods 
levied on, had they not been taken from their possession. We have 

frequently held that such profits were not to be taken into con- 
sideration in estimating compensatory damages. Railway Co. »v. 
Joachimi, 58 Tex., 456; Railway Co. v. Young, 60 Tex., 201; Tucker 
y. Hamlin, 60 Tex., 171. 

The court admitted proof of such profits in the present case to 
show the damage resulting to the business of appellees by reason of 
the seizure of the property by the sheriff at the instance of the ap- 
pellants, and charged the jury that compensatory damages would 
include such as would reasonably compensate the plaintiffs for the 
interruption of their business and their consequent loss thereon. It 
isclear that the court by this charge authorized the jury to assess 
as compensatory damages the loss of profits sustained by the ap- 
pellees, which charge is, in this respect, inconsistent with the pre- 
vious decisions of this court already cited. 

We are of opinion that for the errors indicated the judgment 
must be reversed and the cause remanded; and it is accordingly so 
ordered. 

REVERSED AND REMANDED. 


[Opinion delivered January 20, 1885.] 









sy 
) Saag 
a 


8&8 Ewrne v. Witson & Howe tt. [Galv. Term 





Opinion of the court. 





Kare Ewrne, Apm’x, v. Winson & Howett. 
(Case No. 1925.) 


1, JUDGMENT AGAINST ONE NON COMPOS MENTIS,— A judgment rendered by a 
court of competent jurisdiction against one who was non compos mentis at 
the time of its rendition is binding upon him and on those holding jy 
privity with him, so long as it remains unreversed, and not affected by some 
direct proceeding instituted to annul it. (Citing Lamprey v. Nudd, 29 N, H., 
303; Wood v. Bayard, 63 Penn. St., 321; Johnson v. Pomeroy, 31 Ohio St, 
248, and other cases.) 

2, SAME.— Such a judgment is conclusive, in trespass to try title, as to all mat 
ters affecting title which might have been litigated, and is binding upon 
parties and privies until reversed or set aside by some direct proceeding, 

3. Equity — Parties.— In a proceeding to set aside a sale made under judg. 
ment, the plaintiff and purchaser should as a general rule be made parties, 
(Citing Toler v. Ayres, 1 Tex., 400, and other cases referred to in the opin 
ion.) A court of equity will not, as a general rule, entertain a bill which 

does not make all persons who would be affected by the decree sought, 

parties to the proceeding. 


Arrrat from Burleson. Tried below before the Hon. I. B. Me 
Farland. 






James E. Shepard and L. FR. Bryam, for appellant, cited: Pome 
roy, Eq. Jur., sec. 914 and note; Blight’s Heirs v. Tobin, 7 Monroe, 
612; 3 Am. Dec., 78; Wait’s Actions and Defenses, p. 442, secs. 10 
and 11; id., pages 184, 185; 2 Johns. Ch., p. 512; 5 Am. Rep., 441 























Sayles & Bassett, for appellees, cited: Laughter v. Seela, 59 Tex, 
177, 185; Sternbergh v. Schoolcraft, 2 Barb., 153; Jackson vw. King, 
4 Cow., 207; Foster v. Jones, 23 Ga., 168; Snowden v. Dunlavey, il 
Penn. St., 9; Allison v. Taylor, 6 Dana, 87; Mansfield’s Case, 7 
Coke, 124; Wait’s Actions and Defenses, 196; Yale v. Ward, 30 
Tex., 17; Black v. Calloway, 30 Tex., 232; Edgar v. Galveston City 
Co., 46 Tex., 421, 428; Fitch v. Boyer, 51 Tex., 336. 





Srayton, AssoctatE Justice.— The appellant seeks to set aside 
sales made under two judgments rendered against George Ewing, of 
whose estates it is alleged she was appointed guardian, by the proper 
court, on the 23d March, 1882, Ewing having been adjudged a per 
son of unsound mind. 

Those judgments were rendered in the yeay 1876, and the parties 
plaintiff in the several cases were not made parties to this suit. Sales 
under those judgments were made in the year 1876. She also seeks 
to set aside a sale made under a deed of trust executed by George 
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Ewing, the sale having been made in the year 1876, and also to set 

aside a deed made by a tax collector in pursuance of a tax sale. 
The parties to the trust deed were not parties to this action, nor 
were the parties who purchased at the several sales made parties. 

It is alleged, however, that the appellees acquired, prior to the 
13th August, 1879, the several titles which passed by all the sales. 

It is not claimed that the judgments were not valid judgments, 
rendered for the just debts of George Ewing, nor that the debt 
secured by trust deed was not a just debt, and the trust deed valid; 
but it is claimed that there were irregularities in the sales for which 
they ought to be set aside, and that George Ewing has been of un- 
sound mind since 1870. 

It is also alleged that, some time in the year 1878, the appellees 
agreed to buy one of the tracts of land sold, and to pay off the sev- 
eral debts on account of which the sales before mentioned were 
made, but that they fraudulently refused to do so, 

The petition further alleges that on August 13, 1879, after having 
acquired from the persons who bought at the sales before mentioned 
all the interest which passed by them in the lands named, the appel- 
lees brought a suit of trespass to try title for the lands against 
George Ewing, which resulted in a judgment in their favor, rendered 
September 5, 1879, on which a writ of possession issued, under 
which the appellees were put in possession of the lands. 

There is no averment that George Ewing was not duly cited in 
that case; nor is there an averment of any fact which would show 
that the district court which rendered the judgment did not have 
jurisdiction of the person of George Ewing. 

There is no prayer that any of the judgments mentioned be 
vacated, nor valid reason for so doing shown. 

Demurrers, both general and special, were urged to the petition, 
and were, by the court, sustained. 

This ruling is alleged as error. 

Weare of the opinion that the court did not err; for it is unim- 
portant what the objections to the several sales sought to be set 
aside may be. 

If these sales were invalid, and might have been set aside upon 
proper proceeding, these matters of invalidity existed when the suit 
of trespass to try title was brought by the appellees against George 
Ewing, and existed at the time the judgment in favor of the appel- 
lees was rendered in that case, and therein should have been pre- 
sented or otherwise made available. 

The judgment rendered in that cause, so long as not set aside, is 
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conclusive between the parties that title to the land was in the ap. | 
pellees at the date of its rendition. } 

So far as appears from the petition the appellees, in the suit of — 
trespass to try title, may have recovered on the strength of a title 
superior to any which George Ewing ever had; but if recovered on — 
the strength of the title which the appellees deraign through the © 
sales sought to be set aside in this case, then they are precluded by 
the judgment rendered in that case from ever asserting title through — 
any fact which existed on the day the judgment was rendered, 
unless it be shown that the court had no jurisdiction; there being 
no pretense of the existence of any fact which would render the © 
judgment even voidable if jurisdiction over the person of Georgy — 
Ewing was acquired by the court. 

The only ground, under the pleadings, on which it could with © 
any degree of plausibility be contended that the court had not ju 7 
risdiction over the person of George Ewing, would be that he wag 7 
non compos mentis at the time of service upon him and judgment ~ 
against him. 

This is averred, but it is not averred that he was not duly cited, — 

It is well settled that a judgment against one non compos mem ~ 
tis is binding upon him and those in privity with him, so long” 
as it stands unreversed, or is not set aside in some direct proceeding 
instituted for that purpose. Lamprey v. Nudd, 29 N. EL, 303)” 
Wood wv. Bayard, 63 Pa. St., 321; Newell v. Smith, 23 Ga., 170; ” 
Sacramento Savings Bank v. Spencer, 53 Cal., 740; Stigers v. Brent, ~ 
50 Md., 219; Johnson v. Pomeroy, 31 Ohio St., 248; Sternbergh a © 
Schoolcraft, 2 Barb., 154; Walker v. Clay, 21 Ala., 807; Freeman 
on Executions, 22; Freeman on Judgments, 152. 

The appellees were not the plaintiffs in the judgments under 
which the sales were made under executions, nor were they the pum — 
chasers at the sales so made, but hold through conveyances from 
persons who were. Nor were they the holders of the trust deed 
under which one of the sales was made, nor purchasers at that sale 

The general rule is, that in a proceeding to set aside a sale, made 
under a judgment, the plaintiff and purchaser should be made § 
parties. Toler v. Ayres, 1 Tex., 400; McKinney & Williams 07 
Jones, 7 Tex., 599; Good v. Coombs, 28 Tex., 52; Cline v. Green, 1 
Blackf., 53; Sears v. Low, 2 Gilman, 284; Chambers v. Hays, 6B] 
Mon., 115; Jewitt v. Marshall,3 A. K..Marsh., 154; Williams @7 
Cummins, 4 J. J. Marsh., 640; Bank v. Marsh, 5 English (Ark) 
180; Osborn v. Cloud, 21 Iowa, 238; Parks v. Person, 1 8. &0 9 
Ch., 83. | 
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~ A-court of chancery will not act on a bill which does not make 
the persons whose rights may be affected by its decree, parties to 
the proceeding, and for this reason, in addition to that already 
given, the court did not err in sustaining the demurrer, and, upon 
the plaintiff's refusal to amend, did not err in dismissing the case. 
The judgment is therefore affirmed. 
AFFIRMED. 
[Opinion delivered January 20, 1885.] 





Mary Moctuer er at. v. W. C. Boone. 
(Case No. 1947.) 


1, ACKNOWLEDGMENT — CONVEYANCE BY A CORPORATION.— A deed purporting 
to convey title to land, by a national bank, to which was signed the corporate 
name, with the bank seal affixed by ‘‘ John Kerr, Prest.,” and “*R, P. Auns- 
paugh, Cashier.” had affixed thereto the following certificate of acknowl- 
edgment: ‘‘ This day personally appeared John Kerr, president of said First 
National Bank of the city of Dallas, and R. P. Aunspaugh, cashier of said 
bank, both of whom are to me well known, and severally acknowledged 
that they executed the above and foregoing instrument for the purposes and 
considerations therein contained” (signed by the officer and authenticated 
with his’seal). Held, that the acknowledgment was a sufficient compliance 
with the statute requiring the president of a corporation, in making a deed, 
to acknowledge it to be * the act of the corporation.” (Following Monroe 
v. Arledge, 23 Tex., 480.) 

2, APPEAL — Lien — ExecuTION.— When a party, having taken steps to appeal 
from a judgment of the district court against him, fails to file the transcript 
by the return day of the proper assignment, and abandons it, the appeal 
will be considered as having terminated with the return day, and execution 
may thereafter issue at any time on the judgment. If, in such a case, no 
execution has issued on the judgment within twelve months, the lien is lost. 

8. Same.— After a lien is lost, the record of the abstract of the judgment can- 
not reinstate or revive it. 


Arrrat from Dallas. Tried below before the Hon. Geo. N. 
Aldredge. 

On July 28, 1880, Boone brought this suit against Muller and wife, 
and Moore, the then sheriff of Dallas county, to enjoin a sale under 
an execution, which had been issued upon a judgment rendered in 
the district court of Dallas county, in favor of Muller and wife and 
against the First National Bank of the city of Dallas. The execu- 
tion had been levied upon a certain lot in the city of Dallas, claimed 
by Boone through a conveyance from the bank after the judgment 
was rendered. Boone claimed that no execution was issued on the 
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judgment for more than twelve months after execution could hayg ~ 
issued, and that there was no lien upon the lot. Also that the judg. 
ment had been paid. 

Muller and wife claimed a subsisting lien, and that the judgment 
had not been paid. 


Verdict and judgment in favor of Boone perpetually enjoining 
the execution, etc. 









White & Plowman, for appellant, cited: Carlin v. Hudson, 19 
Tex., 202; Spencer v. Rosenthall, 58 Tex., 4; Whitman w. Willis, 5 
Tex., 427; Henderson v. Morrill, 12 Tex., 1; Cameron v. White, 
3 Tex., 152; 16 Mass., 42; 24 Wend., 90; 13 Ia., 157. 






A. IT. Field, for appellee, cited: North v. Swing, 24 Tex., 193; 


Dickinson v. McDermott, 18 Tex., 437; Dickinson v. McDermott, 
13 Tex., 248; Trevino v. Stillman, 48 Tex., 561. 


Warts, J. Com. Arp.— National banking associations are by the ~ 
law of their creation authorized to purchase, hold and convey real — 
estate for certain purposes therein specified. Revised Statutes U.§, 
sec. 5137. In the organization of these associations the law provides 
that the directors shall elect one of their number president. See, 
5150. 

The deed to appellee purports to be the act of the “ First Na 
tional Bank of the city of Dallas,” and the name of the corporation 
was signed and the seal affixed by “Jno. Kerr, Prest.;” also “By 
R. P. Aunspaugh, Cashier.” And so far as is material to the decis 
ion of the question presented, the certificate of acknowledgment is 
in these words: “ This day personally appeared said John Kerr, pres 
ident of said First National Bank of the city of Dullas, and R. P, 
Aunspaugh, cashier of said bank, both of whom are to me well 
known, and severally acknowledged that they executed the above 
and foregoing instrument for the purposes and considerations therein 
contained.” 

Appellants urged three objections to the admission of the deed if 
evidence. ist. That it was not the deed of the corporation. 2d 
There was no evidence showing that Kerr and Aunspaugh had aw 
thority to execute the deed. 3d. The acknowledgment was not by 
the grantor, but by Kerr and Aunspaugh. 

With reference to the power of private corporations to convey — 
land, our statute provides that “ Any corporation may convey lands ~ 
by deed, sealed with the common seal of the corporation, and signed — 
by the president or the presiding member or trustees of said corpoté 


























92 Mctter v. Boonr. [Galv. Tew 4 














Mctuer v. Boonr. 





Opinion of the court. 





tion. And such deed, when acknowledged by such officer to be the 
act of the corporation, or proved in the manner prescribed for other 
conveyances of lands, may be recorded in like manner and with the 
same effect as other deeds.” RK. S., art. 600; P. D., art. 5966. 

That the deed was executed in compliance with the terms of the 
statute admits of no question. And perhaps, in the absence of the 
statute, the deed would be considered the act of the corporation, 
and properly executed. Phillips v. Coffee, 17 Ill, 154; Sawyer v. 
Cox, 63 Ill., 183; Miners’ Ditch Co. v. Zellerbach, 37 Cal., 543. 

All that bas ever been required with reference to the ordinary 
acknowledgment of a deed is a substantial compliance with the 
statute. As was truly said in Monroe v. Arledge, 23 Tex., 480, the 
material matter to be embraced in the acknowledgment is the exe- 
cution of the deed. While the statute provides that the officer is 
to acknowledge the deed as the act of the corporation, and the offi- 
cer does not, in express terms, declare that it was the act of the 
corporation, and so acknowledged, still that was the effect of the 
acknowledgment. The deed purports to be the act of the corpora- 
tion, executed by Kerr as president, and he acknowledged that it 
was executed for the purposes and considerations therein contained. 
This acknowledgment was in substantial compliance with the stat- 
ute. In our opinion there was no error in the admission of the deed 
in evidence. 

Appellants recovered the judgment against the corporation April 
17,1878; notice of appeal was then given, and the appeal thereafter 
perfected by giving the supersedeas bond within the required time. 
This appeal was returnable to the Austin term, 1879, of the supreme 
court, and as Dallas county was included in the first assignment, 
the law required the transcript to be filed on or by the first Monday 
in April, 1879. This was not done, and there was no effort there- 
after made to have the transcript filed; it in fact appears that the 
corporation had abandoned the purpose of prosecuting the appeal. 
The first execution was issued on the judgment April 28, 1880. 

On May 27, 1880, appellantscaused an abstract of the judgment 
to be recorded in Dallas county. 

Upon these facts the vital question in the case is as to whether 
the lien of the judgment has been preserved or lost. For if there 
is no lien appellants have no right whatever to subject the land to 
sale. 

Upon this point, upon the one hand it is contended that as the 
transcript might have been filed at any time during the term by 
leave of court, upon a proper showing, that therefore the appeal did 
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not lapse until the end of that term, to wit, the last Saturday in ; 7 
June, 1879; while upon the other hand it is insisted that as the law 
required the transcript to be filed on or by the return day of the — 
assignment, which was the first Monday in April, 1879, and as jt 
was not then filed, and no effort was thereafter made to have it filed, 
that the appeal lapsed upon the return day of the assignment, and 7 
that thereafter an execution might have issued at any time upon the — 
judgment. 

At the date of the judgment, as now, the law requires an exec. _ 


tion to be issued within twelve months from the rendition of the — | 


judgment ; otherwise the lien is lost. Of course the appeal suspended — 
execution, and the plaintiffs had twelve months after the appeal had 
elasped in which to have execution issued, and thereby preserve their 
lien. 

It seems that where, as in this case, the party has abandoned the 
purpose of prosecuting the appeal, and does not file the transcript 
by the return day of the assignment, that the appeal must be con. 
sidered as having terminated with the return day, and that there 
after execution might issue upon the judgment at any time, A 
judgment lien is the creature of law, and its existence and conting © 
ance depends upon a substantial compliance with the terms of the 
statute by which it is created and kept in force. Therefore, as no © 
execution was issued on the judgment within twelve months after 
the appeal had lapsed, the lien must be considered as having expired, 

The record of the abstract of the judgment could not avail ap 
pellants anything, as the lien had ceased to exist some time before 
the abstract was recorded. As the lien had expired, such record 
could neither revive nor recreate it. 

Hence, it follows that, as appellants had no lien upon the land, © 
they could not rightfully subject it to sale under the execution. It — 
therefore becomes unnecessary to consider the remaining questions 
presented by the record. Admitting that the court erred in the sev 
eral matters specified, still such errors must be considered of no 
essential consequence. The right of the appellants to subject the 
land to the payment of the judgment, after the conveyance to ap — 
pellee, depended solely upon the existence of the judgment lien, — 
and as that had expired, no other than the judgment under review © 
could have been rightfully rendered. | 

Our conclusion is that the judgment ought to be affirmed. 


AFFIRMED, 
{Opinion adopted January 21, 1885.] 
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Gray & Wattace v. Sreepman Bros. 


a 


(Case No. 4970.) 


4, ATTACHMENT BOND.—In an attachment suit brought by a firm, the indi- 
vidual members of which are stated in the petition, it is no objection to the 
attachment bond, that in the body thereof the principals are referred to as 
the individuals composing the partnership, and that the bond is signed by 
them as a copartnership by signing the firm name, 

9, Saue.— Nor is ita valid objection to such a bond, that on its face it is made 
payable to the individual members of the firm which is sued. In holding 
this the court declines to follow the case of Birdsong v. McLaren, 8 Ga., 
521. 

8, Same.— An affidavit for attachment, attached to and filed with the petition, 
is not to be construed as would be an affidavit disconnected therefrom and 
filed at a different time, but as being connected with the petition; and if in 
such affidavit the words ‘‘ above entitled cause” be used, they must be con- 
strued as referring to the style of the cause set forth in the petition. 

4, ATTACHMENT.— The obtaining of goods under false pretenses will not war- 
rant an attachment, unless the seller relied on the false pretenses as true, 
and parted with his property in that belief. One false pretense thus made, 
when relied on, will sustain the attachment. 


Aprrzat from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Appellants begun this suit by attachment in the county court on 
open account for $493.25. The case was transferred to the district 
court on account of the disqualification of the county judge. Sep- 
tember 3, 1881, original answer filed by defendants in district court. 
May 9, 1883, defendants filed motion to quash the attachment. May 
91, 1883, plaintiffs were granted leave for the officer to amend the 
jurat to the affidavit for attachment. September 25, 1883, defend- 
ants’ motion to quash the attachment was sustained, plaintiffs ex- 
cepting. Verdict and judgment for plaintiffs for the amount of their 
account and interest. 


E. C. McLean and Hare & Iead, for appellants, cited: Drake 
v. Brander, 8 Tex., 354; De Caussey v. Baily, 57 Tex., 665; Messner 
v. Lewis, 20 Tex., 221; Pinson v. Kirsh, 46 Tex.,28. See Arnold ». 
Kreissler, 22 Tex., 580; May v. Ferrill, 22 Tex., 340; Ryan v. Gold- 
frank, 58 Tex., 356. 


J. G. Rainey and Finley & Pasco, for appellees, cited, on the 
action of the court in quashing the bond: R. S., art. 1037; Rules 
for the Courts of Texas, 24 to 26, 47 Tex., 602; Pearson v. Flana- 
gan, 52 Tex., 276; Barnard v. Tarleton, 57 Tex., 402; Fisk v. Wil- 
son, 15 Tex., 430; Green v. Dallahan, 54 Tex., 285; 25 Tex., 362; 8 
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Ga., 521; Willis v Lyman, 22 Tex., 269; Sydnor ». Chambers, | 




















Dallam, 601-606. . ‘ 
. > ia 
Watxer, P. J. Com. App.— It 1s assigned as error that the cou § 
erred in sustaining the defendants’, motion to quash the attachment, ™ 
the grounds of which will be considered in their order, viz.: tl 
Ist. The bond binds J. W. Gray and J. E. Wallace jointly, but 7 “ 
not as a firm, nor does it state that they compose a firm. mt 
2d. The principals in the bond have not signed it; the principals, is 
as appearing therefrom, are J. W. Gray and J. E. Wallace, andthe @ 3 
bond is not signed by them, but by “Gray & Wallace.” f 
The plaintiffs sue on their account as a firm composed of J. W, t 
Gray and J. E. Wallace, doing business under the firm name of I 
Gray & Wallace. The defendants are declared against asa firm ¢ 
doing business under the firm name of Steedman Brothers, and com. — t 
posed of J. E. Steedman and B. F. Steedman, who are made defend- f 
ants, and the petition does not in its allegations otherwise refer § 
to the parties than as “ plaintiffs” and “ defendants.” — | 
The attachment bond recited on its face that J. W. GrayandJ, @ 
E. Wallace, as principals, “ were bound, etc., in the form prescribed 9 ¢ 
by the statute in respect to the general tenor and conditions of an t 
attachment bond,” and was signed “ Gray & Wallace.” qt 
The bond was sufficient. It is no objection to it that the partner 9 ‘ 


ship name was signed to it by one of the firm instead of the inde 
vidual names of the several partners. Drake on Attach., sec. 136 
The objection that the bond binds J. W. Gray and J. E. Wallace 
jointly, but not as a firm, and that it does not state that they com- 
pose a firm, is not a valid one. The statute requires the plaintiffs 
to execute a bond such as is indicated by it (see arts. 156, 158, R.8), 
and that requirement is complied with if, from the face of the bond — 
and the signature to it, together with other circumstances of identi- — 
fication, it appears that .those who purport to be jointly boundas § 
principals are the plaintiffs in the suit in which the attachmentis 
sought. The bond is marked filed and approved by the proper off- 
cer, and is found among the papers of the cause and constitutesa @ | 
part of the record, and presumably it was made and delivered by ~ ( 
the plaintiffs in the suit. It was not necessary, therefore, thatthe | 
bond should have shown on its face that they executed it as a firm 
of which they were members, as shown in the petition. 
“3d. The bond is not payable to the defendants Steedman Broth ~ 
ers, but to J. E. Steedman and B. F. Steedman jointly.” For reasoms 
similar to those already given, we think this point not maintainable 
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Although “Steedman Brothers” is the style and name of the firm, 
the members of it cannot be sued and recovered against by a suit 
brought simply against the firm by the mere designation of the 
style of the firm ; “the plaintiff must allege who constitute the firm, 
and against such only can he maintain a suit for a personal jndg- 
ment. It is, therefore, the members of the alleged firm who are 
édefendants.” The statute requires the bond to be made payable 
to the defendant or defendants in the suit, as the case may be. It 
jscomplied with by giving a bond payable to those persons who are 
sued as members of the alleged firm. The bond is required to be 
filed with the papers of the cause, and it fully appears from the pe- 
tition what the relation is that the obligees sustain to the attach- 
ment proceeding. The suit against the firm, nor the attachment, 
does not limit the remedies sought by judgment, execution and at- 
tachment to firm or partnership interests of those who compose the 
firm, but they extend to their separate liabilities respectively as in- 
dividuals as well as members of the firm, and it is not perceived 
that any rule of principle or expediency requires that the bond, in 
an attachment proceeding in a case like this, should be made payable 
otherwise than in the manner here adopted. At any rate, we think 
the bond sufficient. Under the view expressed, we cannot follow 
the case cited by counsel for the appellee (Birdsong v. McLaren, 8 
Ga., 521) on this proposition. 

That was the case of an attachment suit by McLaren against the 
frm of Birdsong & Sledge, and the bond was made payable to 
Edward Birdsong and Nathaniel Sledge, as individuals, without 
reciting that the obligees composed said firm; “ whereas the attach- 
ment Jaw,” said Lumpkin, J., delivering the opinion, “ requires that, 
before granting the attachment, the creditor shall give bond and 
security. in double his debt, payable to the defendant.” 

“Now, the defendant,” the judge proceeds to add, “is the firm. of 
Birdsong & Sledge, and not Edward Birdsong and Nathaniel 
Sledge.” 

The reasoning of the learned and very distinguished judge is not 
satisfactory to our minds, unless upon the hypothesis that in that 
case it did not appear in the plaintiff’s petition or declaration that 
the firm of Birdsong & Sledge was composed of Edward Birdsong 
and Nathaniel Sledge. 

Applying the reasoning used in the case from Georgia to that 
before us, we do not think this court can properly say that J. E. 
Steedman and B. F. Steedman are not the defendants in this suit, 
but that Steedman Brothers are the defendants. Such, however, 
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would be the result of Judge Lumpkin’s opinion as urged to by @ 
applied to this case. 7 

Fourth ground of motion to quash objects to the affidavit, becangs _ 
it does not show in what case it is made, nor who are the plaintiff 
nor defendants, nor that the defendants are indebted to the plaing 
iffs, nor that the plaintiffs’ claim was due at the time of suing ont — 
the attachment. The affidavit followed the petition, on the same — 
paper, and was sworn to and filed with and at the same time with 
the petition. | 

The affidavit is: Now comes J. W. Gray, one of the plaintiffs in © 
the above entitled cause, and, after being duly sworn, on his oath © 
says: That the defendants are justly indebted to them in the saig © 
sum of $493.25; that the debt is due for property obtained under — 
false pretenses; that the attachment is not sued out for the purpogg 
of injuring or harassing the defendants, and that plaintiffs will prob ~ 
ably lose their debt unless such attachment is issued. Wherefore he 
asks that a writ of attachment may issue against said defendants, | 

The affidavit is not to be construed as if it were a separate paper _ 
wholly disconnected from the petition, but rather in connection 
with and as if it directly and in terms referred to it as a part thereof, : 
It has been held that the affidavit may be embodied in the petition — 
and sworn to, and in such case it is not necessary that there should 
be a separate affidavit. Watts v. Harding, 5 Tex., 386. | 

The affidavit does, in terms, refer to the petition that precedes it — 
as “the above entitled cause,” and we think it must be read and 
understood the same as if it were contained in the body of the pe 
tition proper. The affidavit seems, under this view, to be unobjec 
tionable and sufficient. 

The fifth ground, that the affidavit does not show that it was 
made by plaintiff, his agent or attorney, is in the face of the reverse 
fact that it was made by one of the plaintiffs, and that was sufl- 
cient. 

In view of amendments made of the jurat of the affidavit by the 
officer, under facts which warranted the same, the sixth and seventh 
grounds of the motion need not be stated. See Arnold v. Kreissler, 
22 Tex., 580; May v. Ferrill, 22 Tex., 340; Ryan v. Goldfrank, 58 ~ 
Tex., 356. 

The remaining grounds relied on in the motion to quash are nob © 
well taken. Their merits have been virtually determined in this ~ 
opinion in the discussion of other grounds stated in the motion, 

The error committed in quashing the attachment must reverse the 
judgment. The appellees also assign as error certain portions of — 
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the charge given by the court on the issue involved under their 
plea in reconvention for damages, for the alleged wrongful suing 
out of the attachment, the ground for the suing out of which, as 
has been seen, was that the debt sued for was due for property ob- 
tained under false pretenses. 

The charge given was to the effect that if the defendants made 
any false representations to the plaintiffs in making the purchase 
from them of the goods, to find for the plaintiffs. It is urged that 
that fact would not warrant an attachment unless the false represen- 
tations thus made were relied on by the plaintiffs as true, and that 
the court should have so instructed the jury. We concur in this as 
being a correct interpretation of the statute authorizing the issuance 
of an attachment under art. 152, Rev. Stat., in cases where “the 
debt is due for property obtained under false pretenses.” Unless 
the seller relies upon the representations that are made to him, and 
parts with his property under the belief induced by them that they 
are true, it cannot be said that the purchaser has acquired or ob- 
tained it by means of, or under them. If a man sells goods to 
another on a credit, on the basis and faith of his solvency and 
punctuality, the mere fact that the purchaser may have made to him 
false representations or pretenses as to facts which did not influence 
nor affect the mind and intention of the seller in making the con- 
tract and sale, would not furnish ground for an attachment. 

The court, however, did not err in charging in effect that one 
false representation was sufficient to support the attachment and 
defeat a claim for damages when the evidence showed that there 
were several representations alleged to be false relied on by the 
plaintiff. 

The judgment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion adopted January 21, 1885.] 





E. R. Hawks er at. v. S. J. Cramer. 
(Case No. 1708.) 


1, FRAUDULENT CONVEYANCE — DEED.— When one in failing circumstances pur- 
chases real estate, and procures the deed thereto to be by the vendor made 
to another, for the purpose of hindering, delaying or defrauding creditors, 
such real estate is subject to execution to satisfy a judgment against the 
purchaser, and the sheriff's deed in such case conveys title, 
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2, Same.— The rule is not varied by the fact that the purchase was made for the 
benefit of a daughter, and that money, which had been before set apart and 
appropriated for the daughter’s benefit, was paid for the land, there never 
being any actual delivery of the money to the daughter, but the same being 
paid by the parent on the purchase direct to the vendor, 


Aprprat from Morris. Tried below before the Hon. B. L. Estes. 
B. G. Smith, for appellants. 
J. M. Moore, J. A. Peacock and Shepherd & Hunt, for appellee, 


Watker, P. J. Com. App.— This was an action brought by the 
appellee S. J. Cramer against E. R. Hawkins and R. M. Chapman 
and his wife, E. A. Chapman, for the recovery of a lot of land in the 
town of Dangerfield, Morris county, containing about fifty-seven 
thousand six hundred square feet. The plaintiff claimed title to it 
under a deed from the sheriff of said county, he having purchased 
it at sheriff’s sale, made under an execution issued on a judgment 
against said Hawkins; the said lot having been levied on and sold 7 
as the property of said Hawkins. The lot in question had never | 
been conveyed to Hawkins. George A. Flowers’ deed, dated Feb 
ruary 17, 1881, to defendants R. M. Chapman and FE. A. Chapman, 
was the common source of title. In thissuit the defendant Hawking 7 
disclaimed any interest in the lot in controversy, and the other de — 
fendants answer by general denial and plea of not guilty. The 
plaintiff alleged in his petition that the defendant E. R. Hawkins 
purchased the land from Flowers, and paid therefor his own money, 
and procured the deed to be made to said Chapman and wife for the 
purpose of hindering, delaying and defrauding his creditors; that 
the deed isa fraud upon the plaintiff’s rights,— that Hawkins bought 7 
the land for his own use and benefit, and that the other defendants ~ 
only hold it in trust for him. 

The cause was submitted to a jury, who found a verdict for the 
plaintiff; judgment was rendered accordingly for the plaintiff © 
against defendants for the land, from which they appeal and assign © 
errors. a 

One of the grounds of error assigned is the alleged failure of the | 
court to charge the jury that if the lot in controversy was pur 
chased with the separate and individual ‘money of Mrs. A. Jd. 
Hawkins (the wife of E. R. Hawkins, and the mother of Mrs. Chap ~ 
man), derived by gift and bequest. from her ancestors, and kept sep- © 
arate and apart from her husband’s, E. R. Hawkins, in that case 
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they should find for defendants R. M. and E. A. Chapman. The 
charge of the court was appropriate to the issues in the case, and 
was correct to the extent of the propositions which it submitted to 
the jury. It was framed, seemingly, with reference to the evidence 
which tended to establish on the part of the plaintiff, on the one 
hand, his allegations of fraud against E. R. Hawkins, and to that 
which tended, on the other hand, to show, as a full answer thereto, 
that the lot was acquired with the separate means of Mrs. Chap- 
man. 

The evidence fully warranted the charge thus given. The testi- 
mony of Mrs. Hawkins, and of her husband, was to the effect that 
the former had given to Mrs. Chapman the money which paid for 
the land beforé the sale took place. The evidence is not specific as 
to the particular and essential act of the delivery by Mrs. Hawkins 
to her daughter of the money. A delivery was essential to consti- 
tute it a gift so as to change the property inthe money. Neverthe- 
less, both of those witnesses stated the general fact as to the gift of 
the money in unqualified terms, and it does not appear that any 
particular inquiry or question was made by the plaintiff on their 
examination, requiring any more special statement as to the facts 
attending the supposed gift than the witnesses gave. E. R. Hawk- 
ins, however, it may be stated, did in his testimony refer to the 
money as money which Mrs. Chapman had “ received” from Mrs. 
A. J. Hawkins, her mother. Both E. R. Hawkins and his wife, as 
also the defendant it. M. Chapman, stated emphatically the general 
fact as to the gift of the money, as before stated. As to the deliv- 
ery of the money to Mrs. Chapman by Mrs. Hawkins, it is to be 
admitted that there occurs in her testimony an expression which 
may be construed to intimate that the money had never passed into 
the possession of Mrs. Chapman. The remark referred to is as fol- 
lows: “The reason why I did not deliver possession of the money 
to Ella A. Chapman, and that the money was paid through Dr. E, 
R. Hawkins, her father, was because my daughter and myself de 
sired that the money should remain with us for profitable investment 
for her benefit.” 

Under this state of the evidence, it was proper that the court 
should have done, as it did do, submit under its charge for the jury 
to determine whether the money was in fact, under the proof made 
concerning the gift, the property or not of Mrs. Chapman. 

The appellants do not complain that the court did thus charge the 
jury on that point. The objection urged under this assignment, and 

which is virtually involved under other grounds assigned as error, is 
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that the court did not proceed further, and present the law appli. 
cable to an additional hypothesis of which the evidence admitted, 7 

It is quite true, we think, that thecourt would have been well wan © 
ranted in giving such a charge, under the evidence in the case, ag © 
the appellants claim under this assignment ought to have been given, 
If, under the facts as they really existed, whilst Mrs. Hawkins, and 
all concerned, may have treated, considered and supposed that hep 
intention to dedicate the money to her daughter was equivalent toa 
gift of it, and that the right to it had vested in her daughter at and 
before the time it was used to buy the lot, and yet were mistaken 
and misconceived the legal effect and result of such mere intention 7 
to give when not accompanied by a delivery of it, in such case, if 
Mrs. Hawkins and her husband, acting upon the intent to invest the 
money in the land for her daughter’s benefit, the result of their ae 
tion in the premises would have been to invest her said daughter 
with title to the land as a gift of it, which would have been ag 
effective as though it had been purchased with money belonging to 
Mrs. Chapman. 

Where there is a view of the case not presented by the charge on 
which a party might have been entitled to a verdict, the attention 
of the court should be called thereto by asking instructions on the 
point. Johnson v. Granger, 51 Tex., 45; Linn v. Wright, 18 Tex, 7 
318; Bast v. Alford, 20 Tex., 229; Farquhar v. Dallas, id., 200; 
Thompson v. Payne, 21 Tex., 621; 27 Tex., 355; 28 Tex., 52; 48 
Tex., 261; 52 Tex., 112. 

The defendants did not except to the charge given, nor did they 
ask for any instructions to be given, and there is no error apparent 
in the charge whereby the jury were misled. There are other as- 
signments of error predicated on the failure of the court to charge 
certain propositions of law, but we need not refer to them, as the 
reasons already given are decisive against them. 

Upon due consideration of ali the grounds presented by the ap-— 
pellants for review of the judgment, we are of the opinion that the 
judgment ought to be affirmed. 

AYFIRMED. 

[Opinion adopted January 21, 1885.] 
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W. D. Creveranp v. Bovren, Morris & York. 
(Case No. 6173.) 


1. ArracHMENT.— An affidavit for attachment, to the effect that defendant is 
about to dispose of his property with intent to defraud his creditors, and 
that he is about to convert his property into money for the purpose of 
placing it beyond the reach of his creditors, is not for that cause defective. 
Both grounds may co-exist without inconsistency. 

9, AFFIDAVIT — CERTAINTY. — An affidavit for attachment, which by itself might 

F. be regarded as defective for want of certainty as to the amount of the debt, 

may be rendered certain by reference to the allegations of the petition, when 
consistent therewith. 


Arrrat from Comanche. Tried below before the Hon. W. A. 
Blackburn. : 

Suit by appellant upon a note for $930.30, dated November 16, 
1873, and due December 1, 1873. Attachment issued, which was 
levied upon a stock of merchandise, and which was sold as perish- 
able property. 

The attachment was quashed upon motion of appellees, and judg- 
ment rendered for appellant for the amount of the note. Appellant 
claimed that the court erred in quashing the attachment. 


T. L. Hutchison, for appellant, cited: Rogers v. Watrous, 8 Tex., 
66; Culbertson v. Cabeen, 29 Tex., 247; Tarkinton v. Broussard, 51 
Tex., 550; Wright v. Ragland, 18 Tex., 293. 


Warts, J. Com. Arp.— In the petition as well as the affidavit for 
attachment the grounds upon which the writ is sought are these: 
“That defendants are about to dispose of their property with intent 
todefraud their creditors; and that the defendants are about to con- 
vert their property into money for the purpose of placing it beyond 
the reach of their creditors.” 

The real question is as to whether the two statutory grounds 
stated conjunctively as above are incompatible and contradictory, 
or whether they may not both exist at one and the same time. 
Whenever the grounds stated for the writ are contradictory or 
incompatible with each other, then the affidavit will be considered 
insufficient. 

In this case the grounds assigned for the writ are not contra- 
dictory, nor are they incompatible with each other. 

As said in Pearce v. Hawkins, 4 Law Review, p. 346, “the word 
‘dispose’ is thus defined by Mr. Abbott: ‘To dispose of property 
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that be done for the purpose of defrauding creditors, that would 
fully meet the requirement of the first ground. Then if the party, 
in addition, should intend, by thus converting his property intg 
money, to place it beyond the reach of creditors, that would, while 
fully meeting the requirements of the second ground, in no way 
militate against the first, which, so far as it goes, covers the same 
acts as the other. However, the second goes beyond the first ang 
specifies the particular acts which in anticipation are to constitute the 
fraud. There is nothing incompatible nor contradictory in the two 
grounds assigned for the writ. 

This suit is upon a note for $930.30, dated November 15, 1883, dug 
and payable the Ist day of December, 1883, with irtterest at the 


fate of ten per cent. per annum from maturity. The suit was © 


brought and the affidavit for attachment was made before the not 
matured. The affidavit states that “the defendants are justly in 
debted to Wm. D. Cleveland in the sum of $933.30, and interest, 
due December 1, 1883.” 

It is claimed that the affidavit is defective in that the amount of 
the debt as therein claimed is not certain. But when compared 
with the cause of action as stated in the petition, all doubt as to the 
amount is removed. ‘There is no variance in this respect between 
the affidavit, petition and writ of attachment. 

None of the grounds assigned in the motion to quash the attach 
ment are well taken, and the court erred in sustaining the motion 
and quashing the attachment. 

Our conclusion is that the judgment of the court below ought to 
be reversed, and that the supreme court should now render the judg 
ment that should have been rendered by the court below, viz.: That 
the motion to quash the attachment be overruled, and that appellant 
have and recover of appellees the amount of his debt with interest 
as specified in the judgment rendered by the court below; and 
that appellant’s attachment lien be foreclosed, and that the pro 
ceeds of the personal property levied on by virtue of the writ, and 


which has been sold under order of the court below, be applied to the i 


satisfaction of the judgment. And for any balance remaining ut 
paid let execution issue. 
REVERSED AND RENDERED. 


[Opinion adopted January 21, 1885.] 
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is to alienate it; assign it to a use; bestow it; divestits ownership’ ~ 
To convert property into money is to dispose of the property. If 
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Wma. Davie v. J. P. Terre. 


(Case No. 5040.) 












4, Evipence.— It is not requisite to authorize testimony to a fact that the wit- 
ness should have a positive recollection that it existed, to the exclusion of 
all doubt. 

a 9, SamE.— A witness who has no positive recollection of a fact testified about, 
and who is yet satisfied, from circumstances which he does remember, that 
a fact existed, should be allowed to detail those circumstances. If his de- 
duction from the circumstances detailed seems unreasonable, the evidence 
may be excluded; otherwise it should go to the jury, who are to weigh and 
judge. 





























Appeat from Denton. Tried below before the Hon. C. C. Potter. 

This was an action of trespass to try title brought in the district 
court of Denton county, Texas, by the appellant, Wm. Davie, against 
appellee J. P. Terrill, to recover a tract of four hundred and three 
acres of land, being the Wm. Gaffield survey in Denton county, 
Texas. 

At the spring term, 1883, of said court, trial of the case was had. 
Upon the trial the common source of title of appellant and appellee 
was proved to be in J. A. Hendrick. Appellant introduced a deed 
to the land in controversy from J. A. Hendrick to Susan A. Cald- 
well, dated March 19, 1868. 

Appellant then introduced copy of judgment, execution and re- 
turn thereon in case of Wm. Davie & Co. v. W. S. Caldwell, from 
the justice court of precinct No. 1, Anderson county, Texas, judg- 
ment rendered in 1876, the return on the execution showing that 
the land in controversy was levied on by W. F. Eagan, sheriff of 
Denton county, Texas, on the 28th day of March, 1877, and the 
executions were returned for want of time to advertise and sell the 
land before the expiration of the writ; the judgment, execution, and 
all proceedings thereunder being regular and without objection. 
Appellant proved the loss of the order of sale,venditioni exponas, 
that is, the search was made in the office of the proper custodian of 
the order, and it could nowhere be found. 

He also proposed to show the existence of the order of sale by 
deposition of T. J. Williams and Sheriff W. F. Eagan. Williams 
was the attorney of Wm. Davie & Co. in the suit in Anderson 
county, and he testified that he had no doubt but that he had got 
out the writ of venditiont exponas and forwarded it to P. J. Mullen, 
the attorney of Wm. Davie & Co., managing the sale of the land 
in Denton county, Texas, detailing circumstances referred to in the 
opinion. 


Davie v. TrerRRILt. 





Opinion of the court. 





This part of the deposition was objected to in the trial of the egg 
by appellee, and the objection sustained and testimony stricken on — 
The same character of testimony, being the best recollection of wit 
ness as to the existence of this order of sale, was objected to by 
appellee in the deposition of W. F. Eagan, and objection sustained 
and testimony stricken out. Appellant then offered in evideng 
sheriff's deed to the land in controversy, conveying same to appel 
lant, which recited the sale being made by virtue of order of gale © 
Appellee objected, and the court sustained the objection and refused 
to admit the deed. . 

Appellant then offered the deposition of Mrs. Susan A. Caldwell, 
to prove that she was married to W. 8. Caldwell, the defendant jg 
execution, in July, 1849, and lived with him until the 27th dayg 
December, 1877. . 

This testimony was offered for the purpose of showing that, at the 
time the land was deeded to her, she was the wife of W. S. Gala 7 
well, and it was community property. Appellee objected to the 
testimony and the court sustained the objection. 

The court instructed the jury, verbally, to return a verdict fo” 
the appellee. 


Marshall Fulton, for appellant, on the rejection of the circum 
stantial evidence, cited: Kinney v. Vinson, 32 Tex., 126; Neill a® 
Keese, 5 Tex., 23; Wells v. Fairbank, 5 Tex., 582; Cooper o. Statg > 
23 Tex., 331; Thompson ». Toland, 46 Tex., 584-590; 1 Greenl. of” 
Ev., secs. 12, 440; 2 Best on Ev., 512; Abbott’s Trial Ev., 745; Ram 
on Facts, 21, notes. 

On the exclusion of the deed, he cited: Kinney v. Vinson, 32 Tex, ~ 
128; Neill v. Keese, 5 Tex., 23; Wells v. Fairbank, 5 Tex., 582; Hom] 
ard v. Nerth, 5 Tex., 309, 310; Hibn wv. Peck, 30 Cal., 288; Blood” 
v. Light, 38 Cal., 649; Den v. Downam, 23 N. J. L., 135; Ellis @ 
Smith, 10 Ga., 253; Kelley v. Creen, 53 Pa. St., 302; Buckhaltera 
Edwards, 16 Ga., 593. 


No briefs on file for appellee. 


Wiur, Crier Justice.— The testimony of the witness Williams 7 
excluded by the court, we think was admissible as narrating ¢it7 
cumstances tending to show that the order of sale under which the” 
land in controversy was sold had been sent to the sheriff of Denton ™ 
county. It is not necessary that a witness should have a positive” 
or full recollection of the facts’ to which he testifies, or that ie} 
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should speak with such certainty as to exclude all doubt in his mind. 
1 Greenl. on Ev., § 440. 

He may detail circumstances which satisfy his mind of the exist- 
ence of a fact, and they should be allowed to go to the jury, so that 
they may draw from them such conclusion as they may deem just 
and reasonable. - If the deduction drawn by the witness from these 
circumstances is unwarrantable, then the evidence may be excluded; 
put if they may or may not, under the facts, warrant the conclu- 
sion derived from them by the witness, we think that they should 
be allowed to go to the jury. When resort is had to circumstantial 
proof, “any fact may be submitted to the jury, provided it can be 
established by competent means, which affords any fair presumption 
or inference as to the question in dispute.” Wells v. Fairbank, 5 
Tex., 585. 

The particular fact connected with an old transaction as to which 
a witness’s testimony is sought may have faded from his memory, 
but other and surrounding or collateral facts, which are remem- 
bered, may be so intimately associated with the fact inquired about 
as to satisfy the witness that it did exist. In such cases it is en- 
tirely proper that all these facts should be laid before the jury, to- 
gether with the deduction drawn from them by the witness, and let 
them determine as to the sufficiency of the circumstances to estab- 
lish the main fact. It is more a matter of the sufficiency than of 
the competency of the evidence. 

In this case the non-existence of the order of sale at the time of 
trial was sufficiently shown by proving that diligent search had 
been made for it in the place where it should be, but that it could 
not be found. It was in order, then, to prove that it had existed at 
the time it was used as authority for the sale under which the 
plaintiff below claimed. 

The witness Williams stated that he had no doubt but that he 
had forwarded this writ to his associate attorney in Denton county. 
This he did not state as a positive recollection, but he gave some 
facts which caused him to come to this conclusion. For instance, 
he stated his ordinary course of business as a lawyer in such mat- 
ters; his correspondence with his associate attorney in reference to 
a levy of executions upon the land, and its sale in satisfaction of the 
judgments upon which the executions were issued, and other mat- 
ters of a like character. Whilst all these circumstances taken to- 
gether satisfied the witness that he had forwarded the writ, they 
might not have satisfied the jury. Still the court could hardly 
say that the witness, acquainted as he was with his own habits of 
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business, was wholly unwarranted in concluding that he had seq} 
the order of sale to Denton county. We think that in such Cases 
the testimony should be received, and the jury allowed to draw thejp” 
own conclusions, and the court erred in excluding such evidengg iq | 
the present instance. 

For the same reagons the testimony of the sheriff, Eagan, ag fy 
his having possession of the order of sale at the time he sold ths 
land should have been admitted. If it was the invariable rule gf” 
the officer to have such authority in his possession before attempt” 
ing to sell property, that he had the writ in question at the time gf 
making the present was not a wholly unwarrantable conclusion @ 
his part. Without intimating any opinion as to the sufficiency of} 
the proof to establish the facts sought to be shown by it, we think 
that the jury should have had an opportunity of passing upon ity 
and the court erred in excluding it from their consideration. 

Had the testimony of Williams and Eagan been admitted, theq™ 
the sheriff’s deed should also have been admitted, as also the evidengg ” 
of Mrs. Caldwell as to the existence of the marriage of herself ang™ 
W.S. Caldwell at the date when the land was deeded to her, [7 


‘ the jury had come to the conclusion that the order of sale had been” 


established, and the sheriff’s authority to sell the land thereby) 
shown, then his deed to the purchaser at the sale, if not otherwigg 
objectionable, would be-ready for introduction in evidence. Thig 
deed admitted, the next link in the chain of appellant’s testimony, 
was to show title in W. S. Caldwell at the date of the levy of the 
execution. As property bought during marriage is presumed tobe” 
community property, it became important to show that, at the date” 
of the deed to Mrs. Caldwell, she was married to the defendant im” 
the original execution, W. 8. Caldwell, and upon another trial thiy 
fact should also be received in evidence. 
For the errors already pointed out the judgment will be reversed” 
and the cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered January 23, 1885. ] 
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L& G.N. Ry Co. v. Banton, Nunnatty & Co. 
(Case No. 1717.) 


1, EVIDENCE — DAMAGES — COMMON CARRIER — REFRESHING MEMORY OF WIT- 
ness.— Consignees of cotton required the facts connected with the condition 
in which cotton was received, with the extent of damage thereto, if any, 
and other details connected with its receipt, to be reduced to writing by 
their yard clerk and returned into their office, where they were copied in a 
pook for permanent preservation and reference, In a suit against a carrier 
for damages, alleged to have been sustained in injury to cotton delivered to 
the carrier to be transported to the cansignee, held: 

(1) That it was not necessary to call the clerk who recorded the items in 
the book to prove that he had correctly recorded them as they were trans- 
mitted to him by the yard clerk. 

(2) It was admissible if a witness, who knew generally the facts entered 
in the book of his own knowledge, could, after inspecting it, have his mem- 
ory refreshed as to the entries therein and testify to their correctness, 

>. ComMON CARRIER — DAMAGES.— When a carrier who receipts for cotton 
states in the receipt that it was not in bad order, and it is delivered to the 
consignee in a damaged condition, it must be presumed that the cotton suf- 
fered the injury while under the control of the carrier. In such case there 
is no requirement that the owner should prove by evidence aliunde that 
the cotton was not damaged when the consignee received it. 


Aprrat from Rusk. ‘Tried below before the Hon. A. J. Booty. 

The plaintiffs below were Benj. F. Blanton, Charles L. Nunnally 
and Leander B. Cunningham, comprising the firm of Blanton, Nun- 
nally & Co. 

The petition was filed April 3, 1883. 

Plaintiffs alleged that in the winter of 1880 and 1881, they had 
shipped from Henderson, Rusk county, by the defendant’s road, 
a large quantity of cotton to Galveston, Texas, consigned to the 
firm of P. J. Willis & Bro., merchants of that city; that by the 


. negligence of defendant that cotton had been permitted to lie upon 


the ground, exposed to rain and bad weather, whereby some two 
hundred and sixty-seven bales of it had been damaged to the amount 
of $10 per bale — claiming $2,670 damages. 

In an amendment filed January 8, 1884, they reiterated their 
former allegations and claimed $250 for attorneys’ fees. 

July 6, 1883, defendant answered by a general demurrer, general 
denial and plea of not guilty. 

Amended answer, filed January 7, 1884, alleging that if the 
cotton was damaged at all, the damage occurred before defendant 
received it, or after it had delivered the cotton to P. J. Willis & Bro., 
the consignees; that if defendant had receipted for the cotton as 
being in good order, it was only in apparent good order, and that 
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defendant had delivered it to the consignees in the same condition 
as it was when received by it; that the consignees had received the 

cotton from defendant, and had deposited it in a close brick ware. 
house, where it was liable to further damage, but had never notified 
defendant of any damage to the cotton, whereupon it claimed that 
plaintiff was estopped to claim damages of defendant. 

Judgment for plaintiffs for $2,666.96 damages, and $200 attor. 
neys’ fees. 

On the trial the plaintiffs introduced (with the testimony of wit 
nesses) a sort of tabulated statement from the books of P. J. Willis 
& Bro., showing the amount of damage to each bale of cotton. Ty 
this connection, P. J. Willis, of the firm of P. J. Willis & Bro., tes. 
tified that “he knew the damaged cotton from observation at the 
time of receipt, and further from the public weigher’s rejecting such 
as was unmercbantable at the time of weighing. I see the cotton 
when it arrives at the yard, and when it is rejected by the weigher, 
I have charge of the cotton yard of P. J. Willis & Bro., and of all 
cotton received by them. I made the report of damage. 

“The report of sales is made in our cotton office by cotton clerks, 
W. 8. Beadle made ‘ Exhibit A.’ 

’ “T know of the damage, from the fact that we mark on our sam- 
ples and on our receipts the condition of the cotton when received 
and sampled. This goes to our office, where a record is kept of the 
same. I know now of all these things from the record made at the 










































































of damage was determined when rejected by the public weigher, by 
sending the bales to the pickery, where each band is cut off and the 
damaged cotton taken therefrom. The bale is then returned to the 
public weigher, who weighs the same and ascertains the loss,” ete, 

R. Johnson testified as follows: Was cotton clerk of P. J. Wik 
lis & Bro. Exhibit “A” was made out by W. 8. Beadle, cotton 
book-keeper of P. J. Willis & Bro., from statements made by our 
yard clerk and the public cotton weigher. 

J. A. Zeigler testified: Was head yard clerk of P. J. Willis& 
Bro. in 1881-82. Received all cotton consigned to the firm. Re 
ceived about twelve hundred and twenty bales from plaintiff. All 
the bales described in Exhibit “A” were received in wet and 
damaged condition, and were picked under the supervision of wit 
ness. Exhibit “A” is made up from the weight books and pickery 
books, which are kept in witness’s department, and is correct to the 
best of his knowledge and belief. 

The exhibit was read to the jury over the objections of defendant. 
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Jones & Gould, for appellants, cited: Cowan & Hill’s notes to 
Phillips on Ev., pp. 756, 757; Acts of Legislature of Texas, 1883, 
p. 69, sec. 8; Ilutchinson on Carriers, top of pages 589 and 95, 
§ 123. 


Fidd, Bagly & Spivy, for appellees, cited: 6 Tex., 41; 56 Tex., 
508; 54 Tex., 500; 53 Tex., 206; 61 Tex., 238. 


: Detany, J. Com. App.— The first, second and third assignments 
4 of error may be considered together. They complain of the ruling 
1 of the court in admitting in evidence Exhibit “A,” and the deposi- 
tions of the witnesses Willis and Zeigler. 

The exhibit was not introduced because it was supposed to be 
competent evidence, by itself alone, of any particular fact. The 
plaintiffs did not propose to show by the exhibit either that the cot- 
ton had come to the hands of the defendant or that it had been 
damaged. These facts they proved by appropriate testimony. 

They proved by the bills of lading that the defendant had re- 
ceived the cotton. 
 _— They proved by the witnesses P. J. Willis and Zeigler that when 

_ * the cotton came to the hands of the consignees a considerable part 
of it was damaged. 

* These facts they well understood from their personal knowledge; 
they had received the cotton from the defendant’s cars; had seen 
the damaged bales rejected by the public weigher. They had re- 
moved these damaged bales to the pickery belonging to the firm, 
where, under their supervision, the bales were opened, the damaged 
cotton removed, and the sound cotton re-baled. They then caused 
. it to be taken to the public weigher, where they saw it re-weighed, 
4 the difference in the weight indicating the loss on each bale. 
Certainly they were competent witnesses to prove these facts. 

But, as no man could possibly retain in his memory all the infinite 
details of a business like this, the firm require all these minutia to 
be reduced to writing by a yard clerk (in this case the witness 
Zeigler) and returned into the office, where they are copied into a 
book and thus preserved in a permanent form. 

A copy from this book does not of itself prove the facts recorded 
there; but it enables the witness who has transacted the business to 
‘tecall all the details of the transaction. And it is not necessary 
that the witness should himself have made the entries in the book, 
if he knows from the general course of the business that the books 
ate correctly kept. 
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“Tt does not seem necessary,” says Greenleaf, “that the writin 
should have been made by the witness himself, nor that it should bg 
an original writing, provided, after inspecting it, he can speak to 
the facts from his own recollection.” 1 Greenl. on Ev., sec. 436, 

Note 2, to the same section, is as follows: “In all cases where 
accounts are multitudinous, the rule as to personal knowledge is 
relaxed. He (the witness) must be permitted to put the items into 
an account, and to refresh his recollection by means of other ag. 
counts and papers as to the items. Ina long account of salesq 
party rarely recollects all the items, but he can be perfectly certain 
from his mode of business, on finding the entries in his books, that 
the charges were correctly made.” 

In our opinion the evidence was admissible; and it was not nee 
essary, as the case is here presented, to call the clerk who recorded 
the items in the book, to prove that he had correctly recorded them 
as they were transmitted to him by the witness Zeigler. 

In the second assignment objection is made to the testimony of 
the witness Willis on the further ground that he did not “ pretend 
to know when or how, or in whose possession, the cotton was dam- 
aged.” Nor was he introduced to prove any of these facts, but 
simply to show the condition of the cotton when he received it. 

The fourth and fifth assignments need not be noticed. The sixth 
is as follows: 

“The court erred in not charging the jury that the proof must 
show, beyond doubt, that the cotton was damaged while in the pes 
session and under the control of the defendant before the plaintiffs 
could recover.” 

This is the substance of the charge asked by the defendant, but 
not given. 

The court, among other charges, gave the following: 

“ You are further instructed that if the defendant gave its receipt 
for the cotton, stating therein that it was not in bad order, the pre 
sumption arises that it was in good condition when shipped or 
received for shipment. And if the same arrived in the city of Gal 
veston in a damaged condition, the presumption arises that the said 
cotton suffered the injury while in the hands of the company; and, 
prima facie, the defendant is liable for the lessened value-of said 
cotton by reason of said injury.” 

This charge, we think, presented the corrett view of the case. 

Counsel for appellant, however, seem to suppose that the plaintiffs 
ought to have proven, by evidence other than the bill of lading, 
that the cotton was not damaged when the defendant received it, 
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In this we cannot agree with them, and, as the defendant offered 
noevidence of the condition of the cotton at the date of the bill of 
3 Jading, it does not become necessary for us to pursue the subject 
q _sfarther. 
: The judgment should be affirmed. 


AFFIRMED. 
[Opinion adopted January 23, 1885.] 





Crry Nationat Bank er At. v. J. W. Torrs. 
(Case No. 1834.) 


j, EXECUTORY CONTRACT.— A contract for the purchase of personal property, 
tinder which its possession passes to the purchaser, and by the terms of 
which the title remains with the seller until a deferred payment of purchase 
money is made, is an executory contract, and the property is not subject to 
be seized under process to satisfy the creditors of the purchaser until they 
have paid or tendered to the original seller the amount due on such prop- 

erty. (Citing Deshon v. Bigelow, 8 Gray, 160; Forbes v. Marsh, 15 Conn., 

>. 893; Sumner v. McFarlan, 15 Kan., 601, and other cases found in the opin- 
‘a ion.) 

! 2, SamE — STATUTE CONSTRUED — LIMITATION.— Art. 2468, R. S., is a law of lim- 
itation as well as of registration, and, though the instrument evidencing 
the contract be not in writing, duly acknowledged or proved, and recorded, 
the title remains, in the case above stated, with the seller for the period of 
two years after the purchase, as against the rights of the creditors of the 
purchaser to subject it to the payment of their debts. 


Arrzat from Tarrant. Tried below before the Hon. A. J. Hood. 

On the 2d day of May, 1883, appellants caused an attachment to 
issue out-of the district court of Tarrant county against C. W. Bar- 
tadell, which was on the 2d of May, 1883, levied on a drug store be- 
longing to C. W. Barradell, and also on a soda fountain and 
apparatus in possession of Barradell. 

May 23, 1883, appellee executed and filed with the district clerk an 
affidavit and bond, claiming title to the soda fountain and apparatus. 

Appellee lived in Boston, Massachusetts, and claimed title to said 
property, and that on the 28th of December, 1881, he sold and de- 
livered the same to said Barradell for $800 — $100 cash, and $700 as 
evidenced by certain notes payable in monthly instalments; that 
all of said notes had been paid except the sum of $200, and that in 
the notes it was stipulated that the title to the property did not 
pass to Barradell until all of the notes were paid. 
Vou, LXIII —8 
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Appellants claimed that at the time of the levy of the attagh. 
ment Barradell had the actual and exclusive possession of the prop- 
erty since December 21, 1881; that it belonged to him and wag 
subject to levy. 

It was admitted that appellants had no notice of appellee’s claim, 
and that when the levy was made neither said Barradel, or appellee, 
or any one else, made any claim of the property as the property of 
appellee, and that at the time of the levy it was worth the sum of 
$400. 

Judgment for appellee. 

The case having been submitted to the court without a jury, the 
court, in writing, made the following findings of law and facts; 

First. The plaintiffs’ attachments were legal and founded on a 
valid and subsisting debt, and were levied upon the property in con. 
troversy as the property of C. W. Barradell whilst the same was in 
possession of said C. W. Barradell, and that the levy of said writs 
of attachment was in proper legal form. 

Second. The plaintiffs in the attachment had no notice, actual or 
constructive, of defendant J. W. Tufts’ claim to said property at 
and before the levy of said writs of attachment. 

Third. That said property consisted of soda fountain and attach 
ments, used by said C. W. Barradell in his retail drug store for the 
purpose of manufacturing soda water, and was not for sale by said 
Barradell, nor bad it ever been offered for sale by him, nor was said 
Barradell engaged in the business of buying and selling soda foun 
tains. 

Fourth. That the notes described and mentioned in the issues 
made and presented by defendant, and made a part of his issue, were 
executed and delivered by said Barradell to defendant at the time 
and date specified in said notes; that said soda fountain and attach 
ments were sold by said defendant to said Barradell, and at the 
time of the execution and delivery of said notes said defendant 
sold said soda fountain and attachments to said Barradell, and that 
the consideration for the sale of said property by defendant to said 
Barradell was the execution and delivery by said Barradell to de 
fendant of a certain number of notes, of which those attached to, 
and made a part of, defendant’s issues are a part; that it was stip 
ulated in all of said notes that the title and right of possession of 
said property did not pass from defendant to Barradell until all of 
said notes were paid, and that, upon the failure of said Barradell to 
pay any of said notes when they became due, the defendant had @ 
right to retake immediate possession of said property. 


Ms 
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_ Fifth. That all of said notes were paid except those described and 
set out in defendant’s issues herein tendered. 

Sicth. That the property in controversy is worth the sum of $400. 

The court finds the law to be from the foregoing statements: of 
his findings of facts: That at the time of the levy of the plaintiffs’ 
writs of attachment, that the title and right of possession to the 

roperty in controversy was in the defendant J. W. Tufts; that the 
sale by J. W. Tufts to C. W. Barradell was a conditional sale, condi- 
tioned upon the payment of said notes by Barradell to J. W. Tufts 
when due; that some of said notes were due when said writs of at- 
tachment were levied and had not been paid, and for these reasons 
the court concludes that said property was not subject to levy of 
said writs of attachment. 





Ball & McCart, for appellants, cited: 57 Tex., 354; 13 Bush, 430; 
93 U. S., 664; 102 U.S., 235; 35 Barb., nit 2 Hilt. (N. Y.), 96; 92 
Penn. St., 53; ad Am. R., 661; 89 Lil., 233; 31 Am. R., 81; 46 IIL, 
487; 37 Ill., 370; 90 LIL, 499; 21 Iil., 3305 64 Penn. St., 499; 3 
Am. R., 612; ¢ : N. Y., 556; 52 Ala., 94, 572; 23 Mich., 267; 10 
Bush, 337; 36 ““ Y., 556; 58 pity gor Whitcomb v. Wordworth, 
Vt. Supreme Ct., 1882; 1 Benjamin on Sales (4th Am. ed.), sees. 452- 
461; Story on Sales, secs. 200, 203, 313. 










Hyde Jennings, for appellee, cited: Comms. of Appeals, Deal ». 
Smith, Texas Law Journal, No. 42, p. 663; Benjamin on Sales (3d 
Am. ed.), sec. 320; 2 Kent, 497; Bassett v. Pritchard, 2 Pick., ois 
Whitwe!l v. Vincent, 4 id., 449; Strong v. Taylor, 2 Hill (N. Y.), 326 
Morris v. Rexford, 18 N. Y., 552; Dannefester v. Wigel, 27 Mo., 45, 
Bamenthal v. Horr, 7 ye 548; Benner v. Puffer, 114 Mass., 376; 


Ridgeway v. Kennedy, 52 Mo., O4; Griffith & Wedge »v. Morriaois 
& Mathews s, 58 Tex., 46. 

















Stayton, Assocrate Justice.— The contract between Tufts and 
Barradell was an executory contract of sale, through which title did 
did not pass to the latter. 

Until payment of the purchase money, evidenced by the notes 
| given by Barradall to Tufts, the title to the property which the lat- 
7 ter contracted to sell remained in him. Benjamin on Sales, 320; 
in the notes to which, in third American edition by Bennett, there 
is an exhaustive citation of the cases supporting the proposition. 
The rule is recognized in Griffith & Wedge v. Morrison & Mathews, 


58 Tex., 51, and in Sinker, Davis & Co. v. Comparet, 4 Tex. Law 
Review, 337. 
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This being the state of the title, although the creditors of Bap. 
radell had no notice of the right of Tufts, they acquired no right to 
subject the property to sale for the debts due to them by Barradell, 
unless they paid or tendered to Tufts the balance of the purchase 
money due by Barradell. Deshon v. Bigelow, 8 Gray, 160; Forbeg 
#. Marsh, 15 Conn., 393; Hirschorn v. Canney, 98 Mass., 150; Sum. 
ner v. McFarlan, 15 Kan., 601; Enlowv. Klein, 79 Pa. St., 490); 
Clark v. Wells, 45 Vt., 6; Hotchkiss v. Hunt, 49 Me., 213; Daker », 
Hall, 15 Iowa, 277; Hart v. Carpenter, 24 Conn., 427; Gibbs », 
Jones, 46 Ill., 320; Fifield v. Elmer, 25 Mich., 48; Price v. Jones, 
3 Head, 86; Little v. Page, 44 Mo., 413. 

This results from the recognized rule, that ordinarily no one caa 
acquire a greater interest in personal property than has the person 
from whom he purchases. As attaching creditors of Barradell the 
appellants can occupy no higher ground than did he, or would a 
person purchasing from him. Forbes »v. Marsh, 15 Conn., 384; 
Deshon v. Bigelow, 8 Gray, 159; Benjamin on Sales (edition before 
cited), 320, in the note to which there is a very full citation of au 
thorities bearing upon this question. 

Nothing is shown in this case to vary those general rules, and 
they must have their full effect, unless there be some statute in force 
in this state, which, under the facts, gives to the appellants some 
right not otherwise given. 

The only statute in force in this state applicable to the question is 
found in art. 2468, R. S. 

It is as follows: ‘“ When any loan of goods or chattels shall be 
pretended to have been made to any person with whom, or those 
claiming under him, possession shall have remained for the space of 
two years without demand made and pursued by due process of law 
on the part of the pretended lender; or when any reservation of 
limitation shall be pretended to have been made of a use of prop 
erty, by way of condition, reversion, remainder or otherwise in goods 
and chattels, the possession whereof shall have remained in another 
as aforesaid, the same shall be taken as to the creditors and purchasers 
of the person aforesaid, so remaining in possession, to be fraudulent 
within this chapter, and that the absolute property is with the pos- 
session, unless such loan, reservation or limitation of use of property 
were declared by will, or by deed or other instrument in writing, 
duly acknowledged or proved and recorded.” 

. We are of the opinion that the last clause of this statute is appli 
cable to such a transaction as that between Tufts and Barradell, and 
that, for the purpose of preventing fraud, it covers cases in which 
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one person places goods or chattels belonging to him, in the posses- 
sion of another, when there is nothing of record to show that such 

essor is not what his possession would indicate — the real owner, 
though the possession be given really with an intention, or even an 
agreement between the parties, that the right to use or hold shall 
terminate on the performance or non-performance of certain acts 
which may be in their nature conditions or limitations on which de- 
pend the further right of the person in possession to use or hold the 
thing possessed. 

The first clause of the statute provides the period of two years 
as the time which shall be required, in the absence of the preper 
record, to give to creditors of and purchasers from the possessor 
such protection as they would have if the thing really belonged to 
the possessor; and to this period of possession the words, “ shall 
have remained as aforesaid,” used in the second clause, refer, for 
the purpose of determining when, under the second clause of the 
section, in favor of creditors and purchasers, it shall be taken that 
the absolute property is with the possession. 

The possession in this case did not remain with Barradell two 
years, before demand was made and pursued by Tufts; hence, under 
the terms of the statute, which is a law of limitation as wellasa 
registration law, the appellee was not barred of his right. 

In some of the states, it seems to have been held that such trans- 
actions as that between Tufts and Barradell were in contravention 
of the laws regulating registration, or otherwise contrary to public 
policy, and therefore not to be sustained to the prejudice of creditors 
who had acquired liens on the property or apparent title by pur- 
chase from the possessor, in ignorance of his true relation to it. 
Whether these rulings be based on statutes we are not advised. 

In Knittel v. Cushing, 57 Tex., 359, there are expressions which may 
seem to lead to the belief that considerations, above expressed, in- 
fluenced the decision, but it is manifest from the entire opinion that 
the case upon its facts was deemed exceptional. In the later cases 
of Griffith v. Morrison, 58 Tex., 51, and Sinker, Davis & Co. v. Com- 
paret, 4 Tex. L. Rev., 337, the rules now announced are clearly 
recognized. 

Legislation, in this state, in effect declares such contracts as that 
made by Tufts and Barradell valid; and no presumption arises until 
possession has remained with the vendee in the executory contract 
of sale for the period of two years, that the title to personal prop- 
erty held under such agreements is with the possession, on which 
creditors or purchasers from the possessor may rely, even though the 
instrament by which such a contract is made be not registered. 
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That the owner of property might pursue such a course as would 
preclude him, within a less period than two years, from asserting 
title is true; but no such course of action is shown in this case, and 
the court below correctly rendered judgment for the appellee. 

The judgment of the court below is affirmed. 

AFFIRMED, 

[Opinion delivered January 23, 1885.] 





Cnas. Zurcuer er Au. v. Kroune, Fess & Co. 
(Case No. 1937.) 


1, LIMITATION — JURISDICTION — TRIAL OF RIGHT OF PROPERTY.— The statutes 
in force in 1877 provided that, when property was claimed by a third party, 
which was seized under execution, and when the execution was levied in 
the county in which the judgment was rendered, the claim and bond should 
be returned into the court from which the execution issued, and this with- 
out reference to valne. In March, 1877, personal property of less value than 
$200 was seized under execution, and a claim and claimant's bond were filed 
to try the right to property, and were returned to the county court from 
which execution issued. Issues were there made up, and the case was con- 
tinued until May, 1878, when it was dismissed, for want of jurisdiction, by 
the administrator of the claimant, and the claim was not afterwards prose- 
cuted. In May, 1882, suit was brought against the securities on the claim- 
ant’s bond, and the defendants pleaded limitation. Held: 

(1) It is not clear where jurisdiction of cases for trial of right of property 
existed after the adoption of the present constitution, and before the adop- 
tion of the Revised Civil Statutes. 

(2) Under the Revised Statutes (R. S., 4831) the justice’s court alone had 
jurisdiction. 

(3) The statute of limitations could not begin to run until suit could legally 
have been brought on the bond. Nosubsequent action of the claimant could 
make a cause of action relate back to the date of the bond. 

(4) It was the duty of the officer to return the papers to the proper court, 
and his failure could not defeat the claimant’s right. 

(5) The condition of the bond was, ‘in case he fails to establish his right 
to such property he shall return the same to the officer making such levy.” 
The failure to return the papers to the proper court did not create a breach 
of the bond; but when the claimant procured a dismissal of the cause for 
the want of jurisdiction in the court, it was his duty to see that they were 
filed in the proper court, and limitation began to run against the claimant 
and his securities from and after the first term of a:court thereafter in which 
the papers should have been filed. The failure to so file them operated an 
abandonment of the claim, and a cause of action existed on the bond only 
from that time. 

(6) In an action on the bond the sureties were estopped from asserting 
that the property belonged to their principal, who had thus abandoned all 
claim thereto. ’ 
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Aprrat from Washington. Tried below before the Hon. I. B. 
McFarland. 


J. T. Swearengin, for appellant, cited: P. D., 4604; Chrisman ». 
Grayham, 49 Tex., 491; Const., art. V, sec. 19; Shields v. Boone, 22 
Tex., 193; Orr & Lindsey v. Moore, W. & W. Civ. Cas., 589; Keeble 
v. Bailey, 3 Tex., 492; Price v. Luter, 14 Tex., 6; Cole v. Runnells, 
6 Tex., 272; Yarborough v. Downs, Texas Law Journal, vol. 1, 
p. 206. 

On the right of the sureties to establish that their principal was 
the owner of the goods seized, he cited: Const., art. V, sec. 19; P. 
D., arts. 5510, 53813; Keeble v. Bailey, 3 Tex., 492; Price v. Luter, 
14 Tex., 6; Cole v. Runnells, 6 Tex., 272. 


Sayles & DBassett, for appellees, cited: Williams v. Pouns, 48 Tex., 
141; Ellis v. Batts, 26 Tex., 703; Hargrove v. Delisle, 32 Tex., 170; 
Cravans v. Wilson, 35 Tex., 52; Sessums v. Botts, 34 Tex., 335; 
Phillips v. Lesser, 32 Tex., 751; R. S., 3205; Jones v. McMahan, 30 
Tex., 733. 

On limitation, they cited: Hargrove v. Delisle, 32 Tex., 170; 
Cravans v. Wilson, 35 Tex., 52; Sessums v. Botts, 34 Tex., 335; 
Phillips v. Lesser, 32 'Tex., 751. 

That claimant could not abandon claim without restoring prop- 
erty, they cited: Mosely v. Gainer, 10 Tex., 578; Howeth wv. Mills, 
19 Tex., 295; Moore v. Gammel, 13 Tex., 120; Sparks v. Pace, 60 
Tex., 298. 

That appellee was entitled to recover, they cited: 5 Wait’s Actions 
and Defenses, 458, 471,477; Dias v. Freeman, 5 Term R., 195; 
Brackenberry v. Pell, 13 East, 585; Wilson v. Hartly, 7 Dowl. P. 
C., 461; Persse v. Watrous, 30 Conn., 139; Humphrey v. Taggart, 
88 Ill., 228; Berghoff ». Hickwolf, 26 Mo., 511; Hall v. Smith, 10 
Towa, 45; Masterson v. Matthews, 60 Ala., 260; Ellis v. Hull, 23 Cal., 
161; Chase v. Berand, 29 Cal., 138; Legate v. Marr, 3 Blackf., 404; 
Lobdell v. Lake, 32 Conn., 16. 


Stayton, Associate Justicr.— The appellees having a judgment 
against one Peterson caused an execution under it to be levied on 
personal property of less value than $200. 

On March 3, 1877, Kauffenburger made claim and gave bond as 
the statute required to try the right to personal property. 

The officer who made the levy filed the oath and bond in the 
county court for Washington county, that being the court from 
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which the execution issued, after which both parties appeared in the 

county court and made up the issues to be tried, and the cause wag 

continued from term to term until May 24, 1878, at which ti 

Kauffenburger having died, the administrator of his estate moved 
to dismiss the cause on the ground that the county court had no 
jurisdiction, the property claimed being of less value than $200, 

This motion was not resisted by the appellees, and the cause wag — 
dismissed, after which no further effort seems to have been made 
by the administrator of the claimant’s estate to prosecute the claim 
for the property which had been turned over to his intestate, 

The present action was brought May 15, 1882, against the sure. 
ties on the claimant’s bond, and as a defense the statute of limita. 
tion is interposed. 

: If the statute ran from the time the bond was given, the action 
was barred; but if it only ran from the time the cause was dis 
missed in the county court, then four years had not elapsed. 

It is not clear where jurisdiction in cases to try right to per 
sonal property vested, after the adoption of the present constitution 
and before the adoption of the Revised Statutes. The constitution 
does not expressly provide what court shall have jurisdiction in 
cases of this character, where the value of the property is less than 
$200, otherwise than as the matter may be embraced in the decla- 
rations as to the jurisdiction of the county and justices’ courts reg- 
ulating jurisdiction by amount or value of property in controversy, 

The statute in force prior to the adoption of the Revised Statutes 
provided that, when the execution was levied in the county in which 
the judgment was rendered, the claim and bdnd should be returned 
into the court from which the execution isstied (P. D., 5311); and 
so without reference to the value of the property claimed. 

The cause could not be tried in the county court if its jurisdiction 
is to be determined by the value of the property seized, but would 
have been within the jurisdiction of a justice’s court. 

Under the Revised Statutes a justice’s court alone would have 
jurisdiction of the case. RK. S., 4831. 

It may be true that, under some of the provisions of the consti 
tution and the laws in force at the time, the county court had juris 
diction, but upon this question we express no opinion, it not being 
necessary, in the view taken of the case, to do so. 

The statute of limitation did not run against the appellees until 
they might legally have brought a suit on the bond, and the ques 
tion, arises, When could they, under the facts of the case, legally 
have brought suit on the bond? 
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Between the time the claim was made and the bond given, and 
the first term of the proper court to which the papers should have 
been returned, no action could have been maintained on the bond 
without thwarting the very purpose for which the act on which the 

eeding was based was enacted. 

The reply to such an action would have been that’ no judgment 
on the bond could be rendered until the rights of the parties to the 
property had been settled in the proceeding commenced, or until 
that proceeding had been in some way abandoned. 

This being true, a cause of action on the bond did not accrue at 
the time the bond was given, and we cannot perceive Low any sub- 
sequent failure of the claimant to act, or any action on his part, can 
make a cause of action subsequently accruing relate to the time the 
bond was given. 

Proceedings in cases like this must be considered as commenced 
when the claim is made and bond given in accordance with the 
statute. 

It became the duty of the officer to return the papers into the 
proper court, and if the officer failed in this respect, unless the 
claimant did some act evidencing kis intention not to prosecute his 
claim, an action could not have been maintained on the bond; for 
the officer could not thus defeat the remedy to which the claimant 
had become entitled, and which was commenced, which would be 
the result if suit could be maintained on the claimant’s bond with- 
out his having had or waived the hearing to which he had become 
entitled; and on the result of which the liability of himself and 
sureties would depend. 

The condition of the bond was: “in case he fails to establish his 
tight to such property he shall return the same to the officer making 
such levy,” ete. 

When did the breach of the bond occur? Certainly not when, 
under the uncertain state of the law, the papers were returned into 
the county court, and the parties there appeared, made up the issues 
to be tried, and no doubt in the utmost good faith believed that 
they could legally have their rights determined in that court. These 
facts do not indicate an intention on the part of the claimant to 
abandon his claim. 

Nor can it be claimed that the dismissal of the proceeding in the 
county court, if that court had no jurisdiction to determine the 
cause, operated as an abandonment of the claim; for that, in such 
case, would have been a p-oper procedure, and but a step in the 
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right direction, looking to the transfer of the matter to the proper 4 
court. 

If, however, the court had jurisdiction, the motion to dismiss the 
cause, on whatever ground made, would, if sustained, operate as an 
abandonment of the claim, and the property should then have begg 
returned to the officer. 

The property was not taken from the possession of the claimant, 
and we are of the opinion that it was his duty, if the papers wep 
returned to a court which had no jurisdiction, to have them sent to 
a court which had, and that when he had the cause dismissed in the 
county court, if that court had no jurisdiction, it was his duty with 
out unnecessary delay to have caused the papers to be filed ing 
justice’s court, after which, if he did not appear, he might have been 
cited in accordance with the statute; but there was no obligation 
on the part of the appellees to see that the papers were thus filed, 
nor to have him cited to appear until the papers were in the posses 
sion of a justice’s court. 

We are therefore of the opinion, if it be conceded that the justice's 
court had jurisdiction, and that the county court had not, that the 
appellees had no cause of action on the bond sued on before the first 
term of the justice’s court succeeding the time at which the cause 
was dismissed in the county court, and that by the failure of the 
claimant to have the papers returned to a justice’s court he isto 
be deemed to have abandoned his claim, and this would put in 
motion the statute of limitation; which in our opinion would not 
run before the first term of the justice’s court after the cause was 
dismissed from the county court. 

From this it follows that the action on the bond was not barred 
when this action was brought. 

It is hardly necessary to say that the sureties on the bond cannot 
be heard to assert that the property levied on really belonged to 
their principal, when he, or the representative of his estate, abam 
doned the claim, and thereby failed to establish his right thereto, 
Mosely v. Gainer, 10 Tex., 578; Sparks v. Pace, 60 Tex., 299. 














There is no error presented for which the judgment should be j 


reversed, and it.is affirmed. 
AFFIRMED. 
[Opinion delivered January 23, 1885.] 
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J. C. Rogan er au. v. J. S. Wirtrams & Co. 
(Case No. 5026.) . 


j, PAROL EVIDENCE TO CONTRADICT A DEED.— Paro] evidence is not admissible 
to show that a deed, which on its face is a deed of gift to husband and wife, 
was really for the consideration of natural love and affection to'the wife. 

9, TENANTS IN COMMON — SEPARATE PROPERTY.— Under such a deed, the hus- 

band and wife became tenants in common of the land conveyed, and each 
owned an undivided half interest as separate property. 

8, SAME — ATTACHMENT — TRUSTS — PRINCIPAL AND SURETY.— The husband, 
owning such an interest, conveyed it in trust to secure a note executed by 
him and his grantor, the grantor being security and still owning an undi- 
vided interest in another portion of the original survey. After the levy of 
an attachment on the land thus conveyed to husband and wife, to secure a 
debt due from the husband alone, the trustee sold the land to the grantor, 
no consideration being paid; and this in pursuance of an agreement that 
the holder of the note on which the grantor was surety should receive from 
him a deed to land out of the survey in payment of his debt, about equal in 
quantity to the interest covered by the trust deed. The deed was made in 
pursuance of the agreement and the debt discharged. In a suit to subject 

the land conveyed by deed of gift tothe husband and wife to attachment 

q { for the husband’s debt, the validity of the trust deed being admitted, held: 

y (1) The land of the husband was primarily bound for the payment of the 

debt secured by trust deed, and then the remaining interest of the wife, and 

then the grantor who was surety. 

(2) The trustee having conveyed to the grantor the land held in trust, and 
he as surety having discharged with it the trust debt, by conveying with it 
land of his own, the individual creditors of the husband could not com- 
plain, and the land was not subject to the satisfaction of their claims. 

(3) No right existed in the creditors to pay off the trust debt, and subject 
the property to their attachment. 


Arpxat from San Saba. Tried below before the Hon. R. H. 
Ward, Special Judge. 

Suit was brought by appellees, originally against B. M. Longley, 

' May, 1881, to recover upon a debt due by note and by open account, 

_ amounting to the sum of $679.55. Pending suit plaintiffs sued out 

awrit of attachment and caused it to be levied upon the interest of 

said B. M. Longley in a certain tract of land, described as “ one- 

third interest in and to three thousand four hundred and twenty- 

9 twoacres of land in San Saba county on the north side of San Saba 

tiver, known as survey No. 9, in section No. 8, originally granted to 

Wm. O'Connell, assignee of Alfred Morris, beginning,” ete., giving 

the field notes of the whole original survey of three thousand four 

hundred and twenty-two acres. By an amended petition filed 

@ ‘eptember 13, 1882, the plaintiffs prayed that Mrs. Jennie B. Long- 

| yy, wife of said B. M. Longley, and J.C. Rogan and his wife, Mary 
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A. Rogan, and D. W. Fentress and James Dofflemyre, be mag © 
parties, and alleged that the land upon which the attachment had 
been levied was community property of Longley and wife, Jennie 
B. Longley, and that the land levied upon was worth at the date of ~ 
the levy of the attachment $5,000. Plaintiffs further set out that 
on the 15th of July, 1879, B. M. Longley and wife being indebteq — 
to James Dofflemyre in the sum of $1,500, for the purpose of seeyp ~ 


ing said debt executed to D. W. Fentress a deed of trust, with 
power of sale, upon said land, and that said trustee was restricted 
to sell only for cash; that about the 3d of May, 1881, the trustee, 
Fentress, and J. C. Rogan and wife, Mary A. Rogan, and James 


Dofflemyre, combined and confederated together to wrong an | 
“ ’ 5S > e- ¥ 


feat plaintiffs of their debt by offering said land for sale under the 
deed of trust, and by causing it to be bid off to Mrs. Rogan at 
$2,310; that no money was paid by Mrs. Rogan, and that the deed 
was made by the trustee in pursuance of a prior understanding, and 


all was done to defeat plaintiffs’ debt, and with full notice of the ; 


attachment; that in pursuance of said combination, Mrs. Rogan 


afterwards, on the 10th of June, 1881, made a deed to Dofflemyre 


without consideration, conveying to him a portion of the land, 
They alleged that each of the defendants claimed to have an inter 


est in the land; and, also, that the deed of trust was still in fall q 
force. That the debt sued for was a community debt of Longley . 


and wife. They alleged that they were willing to pay off the 
Dofflemyre debt against Longley. They prayed for a judgment 


against B. M. Longley for the amount of their debt, and that the } 


attachment lien be foreclosed against his interest in the land; that 
the sale by Fentress to Mrs. Rogan be set aside; that the deed from 
Mrs. Rogan to Dofflemyre be declared null and void; that plaintiff 
be aljowed to pay off the debt to Dofflemyre, and be substituted to 
the rights of Dofflemyre under the trust deed, and that all the rights 


that the said Fentress and James Dofflemyre and Rogan and wife © 


had in the land be divested, and be vested in plaintiffs and Mrs 
Jennie B. Longley subject to the Dofilemyre debt and the plaintiffs 


debt; or, if that cannot be done, then that the court decree that the : i 
land be sold, and out of the proceeds first pay the Dofflemyre debt, 
then plaintiffs’ debt, and any remainder be paid over to B. M. Long © : 


ley or his wife. 
The court appointed an attorney to defend for B. M. Longley, 


who had been cited by publication, and who answered by demurrer © 


and exceptions, general denial and statute of limitations. The de 


fendants Rogan and wife, and Fentress, Dofllemyre and Mrs, Jennie — 
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B. Longley, answered by special exceptions, general demurrer, gen- 
eral denial, and also further they denied that B. M. Longley ever had 
any interest in the land, and that no lien was created by virtue of the 
attachment; that the land was the separate property of Mrs. Jen- 
nie B. Longley, given her by her father and mother as an advance- 
ment, the consideration being love and affection, and in part to 
make partition and distribution of their estate among their chil- 
dren, and the conveyance was attached go the answer as an exhibit; 
that afterwards defendant B. M. Longley became indebted to de- 
fendant Dofflemyre for borrowed money in the sum of $1,500; that 
Mrs. Jennie B. Longley was in no wise bound for the debt; that, in 
order to secure the debt, defendant J. C. Rogan became security on 
the note, and Mrs. Longley, joined with her husband, executed to 
said Fentress as trustee a deed of trust upon the land to secure the 
note; that when the note fell due, Longley had left the country, 
' and, the surety Rogan having failed to pay the note, the trustee ad- 
® vyertised and sold the land under the power in the trust deed, and 
| © sold it, at which sale Mrs. Rogan became the purchaser at the sum 
of $2,310; that out of the proceeds of sale the indebtedness to 
® Dofflemyre was paid off, and the balance of the amount of the bid 
» was paid over to Mrs. Longley; that all was done in good faith, 
} and not to postpone or defeat the claims of the plaintiff; that Mrs. 
® Rogan paid off the Dofflemyre debt by transferring and conveying to 
him eight hundred acres of land out of the original A. Morris sur- 
vey, she being in her own right the owner of the whole three thou- 
sand four hundred and twenty-two acres of that survey; that 
defendant Dofflemyre took possession of the eight hundred acres 
conveyed to him by metes and bounds by Mrs. Rogan, and had 
made valuable improvements upon it; that if plaintiffs ever ac- 
quired any lien on the land by the attachment, it was only on Long- 
ley’s interest, which interest, if any, was at the time of the attachment 
incumbered with the lien of the deed of trust, and that interest was 
closed out and extinguished by the sale under the trust deed, and 
that plaintiffs had full notice of the lien of Dofflemyre at the time 
_ of the attachment and notice of the sale, but took no step to re- 
i i deem the same by tendering to Dofflemyre the amount of his debt; 
| they also alleged that Mrs. Longley was the head of the family and 
had two small children; that her husband had ‘abandoned her and 
_ left the state, and that her homestead was upon the land given her 
_ byher said mother; that she had never abandoned her homestead,— ' 
_ and two hundred acres embracing her house and improvements was 
_ %t out by metes and bounds, and prayer made that the same be 
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protected; and they also prayed that the proceeds of sale that might : 
belong to B. M. Longley, if the court shall hold that he had any 
interest in the land, might first be applied to the payment of the # 
Doflemyre debt, and that all the interest that belonged to My 

Longley be decreed to be paid over to her, etc. 


CONCLUSIONS OF FACT FOUND BY THE COURT, 


First. That J.C. Rogan and Mary A. Rogan his wife, on the 
21st of August, 1876, conveyed, by deed of gift, to their danghte 
Jennie B. Longley and her husband B. M. Longley an equal and 
undivided one- third interest in the three thousand four hundred and 
twenty-two acres of the Alfred Morris survey, less two hundred 
and six acres formerly sold to D. Cunningham out of the southeast 
corner, or one thousand and seventy-two acres. 

Second. That B. M. Longley and J. C. Rogan, on the 15th of 
July, 1879, executed their joint and several promissory note to 
James Dofflemyre or order in the sum of $1,500.12, with interest at 
the rate of twelve per cent. per annum. 

Third. That, on the 21st day of July, A. D. 1879, B. M. Longley 
and Jennie b. Longley convey ed the same land conveved to them 
by J.C. and M. A. Rogan, on the 2ist of August, 1876, or ong 
thousand and fifty-two acres, te D. W. Fentress in trust to secure 
the payment of the note executed by B. M. Longley and J.@, 
Rogan. 

fouurth. That D. W. Fentress, trustee, on the 10th day of June, 
A. D. 1881, ander said trust deed, sold said land therein mentioned, 
to wit, the one thousand and fifty-two acres of land, to Mary A, 
Rogan, wife of J. C. Rogan and mother of Jennie B. Longley, the 
deed reciting the consideration to be $2,310. 


Fifth. That, on the 2d day of May, A. D. 1881, the defend @ 


ant B. W. Longley being indebted to the plaintiffs in the sam of 
$632.88, the plaintiffs on said day caused an attachment to be issued 
and levied on the land convey ed by J. C. Rogan and his wife to B. 
M. Longley and wife, as well as upon the two “hundred and six acres 
conveyed to Cunningham and the twenty acres excepted by Longley 
and wife in their deed to D. W. Fentress. 

Sicth. That neither J. C. nor Mary A. Rogan ever paid any 
consideration for the deed of D. W. Fentress, trustee, to Mrs. Mary 
A. Rogan. 

Seventh. That, at the date of the sale under the trust deed, J.C. 
Rogan had notice of the levy of the attachment. 4 

Eighth. That, at the sale under the trust deed, W. M. Allison 
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bid for plaintiffs the sum of $2,300, and that at said sale the prop- 
erty was sold to Mrs. J. C. Rogan for the sum of $2,310. 

Ninth. That there was an agreement made before the sale be- 
tween James Dofflemyre and James ©. Rogan that he, Dofllemyre, 
would release J. C. Rogan from his indebtedness on the note if he 
would convey to him eight hundred acres of the A. Morris survey. 

Tenth. That on the 10th day of June, A. D. 1881, J. C. Rogan 
and M. A. Rogan, in pursuance of Rogan’s agreement with Doffle- 
myre, conveyed by metes and bounds eight hundred acres of the 
Alfred Morris survey to James Dofflemyre, it being the northern 
rt of said Morris survey. 

Eleventh. That the land claimed by Jennie B. Longley is her 


homestead. 

Twelfth. That immediately after his purchase Dofflemyre took 
| F possession of eight hundred acres sold him by metes and bounds, 
» a and put $600 worth of improvements on the same. That his agree- 
; § ment with Rogan was before the levy of the attachment. 

| Thirteenth. That the defendant Longley is now indebted to 
} 9% spilaintiffs in the sum of $617.55. 
| 
CONCLUSIONS OF LAW. 
: ; First. Dofflemyre having acted in good faith without notice, and 


having paid a valuable consideration for the eight hundred acres of 
g} ; 8 
land conveyed to him, and having taken possession of the same, and 


. @ having put valuable improvements thereon, is entitled in equity to 
a be protected. 

_ Second. That Mrs. Jennie B. Longley having been abandoned by 
her husband and being the head of a family, and having no other 


homestead either at the time of the trust deed or sale under it, or 
at the present time, and having occupied the same as her hémestead 
continuously to the present time (that is, the land set out in her an- 
swer and claimed by her as her homestead), is entitled to claim the 


. = same as her homestead, and that her right to the same is not affected 
by either the deed of trust or the attachment of plaintiffs. 


Third. That Jennie B. Longley and B. M. Longley were tenants 
incommon in the land conveyed to them by Rogan and wife, each 
2 owning an undivided one-half interest therein as their separate prop- 

erty; that Mrs. Longley had a right to incumber her interest in 
said land for the payment of the joint debt of her husband and her 
father, but the fact that she and her husband did incumber said 
property for the payment of said debt will not release Rogan from 
the payment of his part of said debt. That when Rogan’s wife 
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bought said property at sale under trust deed, paying no consider. 
ation therefor, in pursuance of an agreement with Dofflemyre to take 
eight hundred acres in payment of the Longley and Rogan debt, 
Rogan should have applied four hundred acres of his interest in the 
land and four hundred acres of Mr. and Mrs. Longley’s interest jn 
the land, making eight hundred acres, and Mrs. Rogan held the bal. 
ance of six hundred and fifty-two acres of the Jand in trust for Mr. 
and Mrs. Longley. Mrs. Longley being entitled to two hundred 
acres thereof as her homestead, leaves four hundred and fifty-two 
acres, one-half of which, or two hundred and twenty-six acres, being 
her separate property, was not subject to plaintiffs’ attachment, but 
the remaining two hundred and twenty-six acres of land, property 
of defendant, being an undivided interest in the land, and is liable 
to plaintiffs’ attachment, and it is so held. Therefore judgment is 
given in favor of plaintiffs for the sum of $679.55 against the de 
fendant B. M. Longley, and for the foreclosure of plaintiffs’ attach. 
ment lien on an undivided interest of two hundred and twenty-six 
acres of the land levied on, being the interest of the defendant B, 
M. Longley in the same, but said foreclosure of said lien is not to 
affect the eight hundred acres of Dofflemyre or the two hundred 
acres the homestead of the defendant Jennie b. Longley. 

Judgment was rendered accordingly. The bills of exception were 
quite lengthy. So, also, the assignments of error; both are mani- 
fest from the opinion. The second bill of exceptions was to the 
ruling of the court excluding testimony to show that the deed from 
J.C.and M. A. Rogan to Longley and wife was not a deed of gift to 
both as expressed on its face, but for natural love and affection to 
the wife of Longley. 


Harwqod & Harwood and Leigh Burleson, for appellants, cited: 
Parker v. Coop, 60 Tex., 111; Wallace v. Finberg, 46 Tex., 35; Hol- 
lis v. Francois, 5 Tex., 195. 


Walton & Hill, for appellees, cited: Wallace v. Campbell, 54 
Tex., 87; Freeman on Cot. & Par., § 213; Drake on Attachments, 
237. 


Detany, J. Com. App.—It is wholly unnecessary for us to discuss 
the numerous assignments of error, as the questions to be deter 
mined are very few. , 

The court did not err in rejecting the testimony of J. C. Rogaa, 
which was offered either to contradict or explain the deed from 
Rogan and wife to Longley and wife. Parol evidence was not ad 
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missible to contradict the deed. 1 Greenl. Ev., sec. 375. And there 
was no such ambiguity upon its face as would admit parol evidence 
to explain it. Id., secs. 289, 297. 

The court was also correct, as we think, in holding that under the 
deed from Rogan and wife to Longley and wife, the latter became 
tenants in common; and that the respective interests which they 
took became their separate property. Bradley v. Love, 60 Tex., 
473. Thus far we agree with the court below, but no further. In 
the further disposition of the case, the court, in our opinion, erred, 
as we will proceed to show. 

The plaintiffs were the creditors of B. M. Longley alone. They 
had no claim upon Mrs. Longley or the other defendants, and they 
made the latter parties defendants only for the purpose of having 
the sale by the trustee Fentress to Mrs. Rogan set aside, in order 
that they might assert their claims against the property as the prop- 
erty of Lb. M. Longley. 

They did not seek to set aside the trust deed given by Longley 
and wife to Fentress for the benefit of Dofflemyre. They ad- 
mitted the validity of that deed, and claimed in subordination to it. 
They offered to pay the Dofflemyre claim and have it transferred 
to them, so that they could enforce it first and their attachment lien 
afterwards. 

Suppose they had done that. They must then have enforced the 
Dofflemyre claim just as Dofflemyre himself would have done. 
What was the nature of that claim? B.M. Longley and J. ©. 
Rogan gave their joint note to Dofflemyre for $1,500 — Rogan 
being surety. Now, if Dofflemyre had brought suit on the note, 
and these facts had been set up and proven (as they were on the 
trial below), the plaintiff could not have touched the property of 
Rogan until he had exhausted that of Longley. But he had the 
_ further security of the deed of trust given by Longley and wife — 
B. M. Longley and his land being primarily bound; then Rogan and 
the land of Mrs. Longley. 

It is clear that if B. M. Longley had not property enough to pay 
the debt, Dofflemyre could proceed against Rogan and the land of 
Mrs. Longley ; — against Rogan, because he was surety on the note; 
and against Mrs. Longley’s land, because she had made it liable by 
executing the deed of trust. Now Dofflemyre was paid by having 
eight hundred acres conveyed to him out of the tract of which the 
land in controversy forms a part. The conveyance was made by 
Rogan and wife. 

It is not pretended that the eight hundred acres which Doffle- 
VoL. LXIII — 9 
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myre received was more than he ought to have received in payment 
of his claim. There is no complaint on that score. But the court 
concludes that, of this eight hundred acres, four hundred agepeg 
should be held to have been paid out of the land of Rogan, and the 
remaining four hundred out of the lands of Longley and his wife, 
Why so? Why should the lands of the sureties be invaded before 
the land of the principal is exhausted? We do not regard this con. 
clusion of the court as correct. Our opinion is that if B. M. Long. 
ley’s interest in the land which was subject to sale was as much as 
eight hundred acres, then the Dofflemyre claim should be held to 
have been paid with Longley’s land. If he had not that much land, 
then it should be held that all the land he had subject to sale had 
passed to Dofflemyre. Let us see, then, what amount of land B, 
M. Longley had. 

The court finds that J. C. Rogan and wife conveyed to B. M 
Longley and wife one thousand and seventy-two acres. Upon this 
was their homestead of two hundred acres, which was exempt from 
the liens, both of the deed of trust and of the attachment. That 
would leave eight hundred and seventy-two acres. This land —less 
twenty acres — or eight hundred and fifty-two acres, 5. M. Longley 
and appellant Mrs. Longley conveyed by the deed of trust to Fen- 
tress to secure the Dofflemyre claim. Of this tract B. M. Longley 
owned one-half, or four hundred and twenty-six acres,— the other 
half being the separate property of his wife. Thus all the interest 
which B. M. Longley had in the land, and three hundred and seventy- 
four acres besides, went to pay the Dofflemyre claim. Whether 
this last amount belonged to Rogan or Mrs. Longley, or both, it is 
not worth while to inquire. The plaintiffs have no interest in that 
question, as they have no claim upon either of those parties. 

As the cause was tried without a jury, our opinion is that the 
judgment should be reversed, and that such judgment should be 
rendered here as should have been rendered by the court below— 
that is, judgment against B. M. Longley for the debt, and in favor 
of appellants so far as the land is concerned. 


REVERSED AND RENDERED, 


[Opinion adopted February 3, 1885.] 
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4, DescrtpTion.— A reference in a sheriff’s deed to the county records generally 
for a description of land conveyed by the sheriff renders the deed void for 
uncertainty; the reference to the records for description and identification 
must be limited to the conveyances mentioned in the deed, 

9, DEEDS.— As between private parties to a deed, the presumption will be in- 
duiged that some interest should pass; no such presumption can be indulged 
in favor of a sheriff’s deed. If, from the description contained in a sheriff’s 
deed, or if from deeds or instruments specifically referred to in the sheriff’s 
deed, the land can be identified with reasonable certainty, the description is 
sufficient. 

8, CASES REVIEWED.— Solomon v. Breazeal, 27 Ga., 200; Wilson v. Smith, 50 Tex., 
369, and Kingston v. Pickins, 46 Tex., 101, reviewed. 

4, AMBiGuITy.— When a latent ambiguity exists as to the description of land 
involved in a suit, the question should be submitted to the jury, under appro- 
priate instructions, as a mixed question of law and fact. 

_§, EXECUTION LIEN.— When the issuance of an execution creates no lien on the 
debtor’s property, the mere fact that the execution is held up by the creditor, 
unless it be so done in pursuance of a valid and binding agreement with the 
principal debtor, will not release the surety. (Citing Crawford v. Gaulden, 
83 Ga., 178; Jerauld v. Trippet, 62 Ind., 122, and other cases.) 


Arrrat from Cherokee. Tried below before the Hon. Peyton F. 
Edwards. 

On February 13, 1879, this suit was brought by appellant to re- 
cover certain lands situate in Cherokee county. A writ of sequestra- 
tion was applied for and issued at the same time. The respective 
parties claimed title as follows. Appellant claimed: 

1. Common source deed or bond for title from G. W. Copeland 
and Wm. C. Daniel to Wm. Chambers and Clayton Williams. 

2. Judgment of G. W. Copeland against Wm. Chambers and 
Clayton Williams on 24th September, 1858. 

3. Execution, sale and deed of W. T. Long, sheriff, under same 
date of April 13, 1859, to G. W. Copeland as purchaser. 

4. Judgment of supreme court, rendered May 21, 1860, affirming 
a judgment of the district court in Donley v. Duren e ai., G. W. 
Copeland surety on the writ of error bond. Mandate issued and 
filed with the district clerk on June 22, 1860. 

5. Successive executions on said judgment, and at last under exe- 
cution issued March 18, 1868, land in controversy was levied on and 
sold as the property of G. W. Copeland and bought by 8S. P. Don- 
ley, to whom sheriff made deed. 


6. Deed from S. P. Donley to Bonner & Bonner, dated July 8, 
1868. 
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7. Deed from Bonner & Bonner to Wm. Chambers, dated Septem. 
ber 6, 1871, and mortgage to secure the purchase money. 

8. Mortgage with power of sale from Wm. Chambers to J. 
Brown & Co., dated 21st February, 1874. Taking up mortgage of 
Bonner & Bonner for foreclosure money, 9th December, from J. H, 
Brown as trustee under the mortgage of J. H. Brown & Co., dated 
24th of April, 1878. 

Defendants Birmah and Monte Chambers claimed title as fol. 
lows to five hundred and thirty acres in controversy : 

1. Bond for title from G. W. Copeland and W. C. Daniel to Wm. 
Chambers and Clayton Williams, made in 1857. 

2. Deed from G. W. Copeland to Wm. Chambers, agent for minor 
children, to effect partition, dated September 19, 1861. 

3. Deed from W. C. Daniel to Wm. Chambers, reciting full con- 
sideration previously paid to Daniel and Copeland, dated June 19, 
1871. 

Appellees pleaded not guilty, and also recovered for damages 
claimed to have resulted from the wrongful suing out the writ of 
sequestration. 

The trial resulted in a verdict and judgment in favor of appel- 
lant for the one hundred acre tract of land, but against him for the 
five hundred and thirty acre tract, and also for $1,000 damages. 














M. J. Whitman, for appellant, cited: Willis v. Lewis, 28 Tex., 
191; Brown v. Chambers (Same Case, decided at Tyler Term, 1881); 
Mims v. Mitchell, 1 Tex., 445; Chandler v. Fulton, 10 Tex., 21 and. 
22; Hunter v. Morse, 49 Tex., 219; Farris v. Gilbert, 50 Tex., 350; 
Robertson v. Guerin, 50 Tex., 317; Bowles v. Beal, 60 Tex., 322, and 
authorities cited. 








Whitaker & Bonner, also for appellant, cited: Hunter v. Clark, 

28 Tex., 159, and cases cited; Brandt on Suretyship and Guaranty, 

§ 382, and cases cited; Humphrey v. Hitt, 6 Gratt., 509; Shannon 4. 
McMullen, 25 Gratt., 226; Jenkins v. McNeese, 34 Tex., 189; Parker 

v. Nations, 33 Tex., 210; Lane v. Scott, 57 Tex., 367; Burge on Surety 

ship, p. 206; Brandt on Suretyship, secs. 325 and 326; Comegys 
v. Cox, 1 Stewart (Ala.), 262; State Bank v. Edwards, 30 Ala., 512; 
Schenaller v. Parker, 24 Ala., 28; Bullitt v. Winston, 1 Munf. (Va.), 

269. 


C. G. White, for appellees, cited: King v. Russell, 40 Tex., 125;- 
tiddle v. Bush, 27 Tex., 675; Freeman on Executions, secs. 356 and 
365, and cases cited. 
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On insufficiency of description in sheriff’s deed, he cited: Wooters 
y, Arledge, 54 Tex., 395, and authorities cited; Donnebaum ». Tins- 
ley, id., 362; Rogers v. Bradford, 56 Tex., 680; Wofford v. McKinna, 
93 Tex., 44; Freeman on Executions, secs. 281 and 330, and refer- 
ences. 


Warts, J. Com. App.— Of the many questions presented by this 
voluminous record, those only which are deemed important and 
touching the merits of the case will be considered. 

As against Birmah and Rial Smith and Monte Chambers, appel- 
lant relied upon the sheriff's sale and deed, made by virtue of the 
judgment of the supreme court affirming that of the district court, 
in the case of Donley v. Duren e¢ ai. 

So far as this property was involved in that sale, the levy as 
indorsed upon the execution recites: “ Levied the within fi. fa. on 
nine hundred and fifty acres of land known as the headright of L. 
Baker.” ‘The above described land all lies in Cherokee county. 
Levied upon as the property of G. W. Copeland to satisfy this fi. fa. 
now in my hands, this March 20, 1868.” 

In the return of the sale as made by the sheriff the land is described 
as follows: “The interest of Geo. W. Copeland, being nine hundred 
and fifty acres more or less, in and to the Larkin Baker league of land 
in Cherokee county, as shown by deeds to and from said Copeland, 
now of record in the county clerk’s office of said county, and which 
was purchased by S. P. Donley for $35.” 

And in the sheriff’s deed to Donley the land is described as “ nine 
hundred and fifty acres, more or less, in and to the Larkin Baker 
league of land in Cherokee county, as shown by deeds to and from 
said Copeland, now of record in the county clerk’s office of said 
county, in book I, page 226, and book O, pages 653, 654.” 

That recorded in book I, page 226, is a deed from Baker and 
Baker by attorney in fact, Daniel, to Copeland, dated January 16, 
1854, and describes the land conveyed in these words: “The one- 
fourth undivided interest of eleven hundred and seven acres of laud 
belonging to the said Wm. N. Baker; also the like amount aud 
interest of the said Morris A. Baker in and to a league of land 
granted to Larkin Baker, deceased, father of the said Wm. N. and 
M. A. Baker, as a colonist of the government of Coahuila and Texas, 
in Burnett’s colony. The same lying and being situate in the said 
county of Cherokee and state aforesaid, as appears on the map of 
said county, except, however, six hundred and forty acres heretofore 
sold to one Pomeroy Carmichael, by said Daniel, attorney as afore- 
said.” 
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That recorded in book O, pages 653, 654, is a deed from G, P. 
Driven to Geo. W. Copeland, dated July 16, 1862, and describes 
the land as “all the right, title and interest that I have in and to the 
following described tract or parcel of land, to wit, the one-eighth 
interest in the Larkin Baker league of land lying in Cherokee county, 
near the town of Griffin, it being the half of Margaret Pickett's 
interest in said league, containing by estimation five hundred and 
fifty-three and one-half acres (5534), and for a more full description 
reference is had to a deed on record in the clerk’s office of Cherokeg 
county from William Roork, administrator of Bradbury’s estate.” 

Now the record fails to show that the deed from Roork as trustee 
of Bradbury’s estate to Geo. P. Driven contained any other than 
the following matters of description, to wit: “one-eighth interest 
in Larkin Baker league.” 

Upon that issue the court instructed the jury in effect that, as the 
levy and sale operated upon whatever interest Copeland had in the 
Larkin Baker league at the time, and as it appeared from the evi- 
dence that Copeland then owned the five hundred and thirty acres 
involved in this controversy, that therefore the land passed to 
Donley by reason of the sheriff’s sale, deed, etc. 

It will be observed that the interest of Geo. W. Copeland in the 
Larkin Baker league sold and conveyed by the sheriff to Donley is 
limited by the recitals in the sheriff’s deed to the land as shown and 
identified by the two certain deeds therein referred to, one as re 
corded in book I, the other as recorded in book O. 

On reference to these deeds it is readily seen that, from an in- 
spection of their calls for description, this particular five hundred 
and thirty acres cannot be identified. But one of them calls fora 
third deed as matter of description and identification, but as its con- 
tents are not shown by the record, it is impossible to say that it 
‘farnishes any aid whatever in identifying the particular land. 

In our opinion the reference to the county records for description 
and identification must be limited to the conveyances referred to in 
the sheriff’s deed. 

A reference by the sheriff in his deed to the county records gen- 
erally, for a description and identification of the land sold and con- 
veyed by him under and by virtue of writs of execution, could 
hardly be deemed sufficient. The sanction of, such a practice would 
result in interminable difficulties in reference to the description of 
lands levied upon and sold under writs of execution, and would also 
result in a great sacrifice of landed property when offered at sheriffs’ 
sales. 

As presented by the record it does not affirmatively appear that = 
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the land was so described in the sheriff’s deed as to be susceptible 
of identification. 

There is a broad distinction to be observed in the rules of con- 
struction applicable to deeds between private persons, and those of 
a sheriff made by virtue of an execution sale. As to the former it 
will be presumed that the parties intended an interest to pass by 
the conveyance; as to the latter no such presumption will be in- 
dulged, but the conveyance must contain such a description as will 
enable the purchaser to find and identify the land. 

“The property,” says a text writer, “ought to be described in the 
manner best calculated to give notice to the public of its location, 


extent, character and value.” Freeman on Ex., § 285. 


But that is not essential to the.validity of the conveyance. For 
if, from the description contained in the sheriff’s deed, or deeds or 
instruments therein referred to, the land can be found and identified 
with reasonable certainty, then the conveyance will be sustained. 

As said by Martindale in his work on conveyancing, section 108, 
“where a deed refers to another deed, or a map, or a survey, it has 
the effect to incorporate such deed, map or survey into the descrip- 
tion, the same as if copied into the deed itself, and what is therein 
described will pass.” 

And in Solomon wv. Breazeal, 27 Ga., 200, it was held that a sheriff 
might refer in his conveyance, for a description of the land conveyed, 
to a deed on record. 

In Wilson v. Smith, 50 Tex., 369, in speaking of a sheriff’s deed 
the court said, “ certainly the deed cannot be pronounced void upon 
mere inspection ; for it cannot be said that it appears from the face 
of the deed that the land conveyed cannot be identified by the aid 
of extrinsic evidence.” 

While in Kingston v. Pickins, 46 Tex., 101, Justice Moore re- 
marked: ‘“ The construction of a deed, being matter of law, is for 
the court. If, therefore, the land intended to be conveyed by it be so 
inaccurately described that it appears, on inspection of the deed, the 
identity of the land is altogether uncertain and cannot be deter- 
mined, the court should pronounce it void ; but where the uncertainty 
does not appear upon the face of the deed, but arises from extra- 
neous facts, as in other cases of latent ambiguity, parol evidence is 
admissible to explain or remove it. In such case the deed should 
not be excluded from the jury, but should go to them along with 
the parol evidence to explain or remove such ambiguity; and the 
identity of the land is then a mixed question of law and fact, to be 
determined by the jury under the instructions of the court.” 
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Here no latent ambiguity appears to exist; at least its existence ig 
not shown by the record. The only matter of description and 
identification contained in the deed, aside from the statement of 
the number of acres, the name of the survey and where situated, ig 
the reference to the two conveyances then of record. And these, 
unaided, fail to give such matter of description that would lead 
to the identification of the land. But one of these also refers tog 
third deed, and if that contains any matter of description or identi. 
fication which would aid the Donley deed, it has not been made to 
appear. 

Upon that point the court erred in the charge. If, upon the pro 
duction of the other deed, it should appear to the court as identify. 
ing the land with reasonable certainty, then the charge might so 
declare; but if not, and from all these conveyances a latent am- 
biguity exists as to the description and identification of the land, 
then that question shouid be submitted to the jury under appro 
priate instructions, as a mixed question of law and fact. 

Upon the trial the court below submitted the issue as to whether 
or not Donley, by extending time to Duren and others, released 
Copeland, the surety. And the jury specially found that Copeland 
was so released from the judgment. 

It appears that Donley received a payment from Duren on the 
judgment-and directed the sheriff to return the execution, to be held 
up under his direction. There is no evidence of any contract by 
and between Donley and Duren, by which time was extended to 
the latter. So far as presented it seems that by the return of the 
execution, which had not been levied, that it was only a matter of 
forbearance on the part of Donley, who could have had another 
execution issued at any time. 

Appellees claim that the execution was returned by Donley, or 
rather at his direction; that the principal debtors then bad sufficient 
property out of which the debt could have been made, but that 
such property had become unavailable. That, therefore, Copeland 
was reieased by the return of the execution. 

Two cases are cited as supporting that proposition, to wit: Parker 
v. Nations, 33 Tex., 210, and Jenkins v. McNeese, 34 Tex., 190. In 
these cases the doctrine is distinctly announced, that the surety is 
discharged when the creditor takes out execution against the prin- 
cipal debtor and has it returned unexecuted. 

In some of the states the issuance of an execution creates a lien 
upon the property of the debtor, and in such cases it is generally 
held that if the execution is returned at the direction of the cred- 
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itor, and that the property of the principal debtor then available 
cannot be subjected to the judgment, to the extent of the value of 
the property thus lost the surety will be released. 

But when the issuance of the execution creates no lien upon the 
debtor’s property, the fact that the execution is held up by the cred- 
itor, unless in pursuance of a valid and binding agreement with the 
principal debtor, will not release the surety. Crawford v. Gaulden, 
$3 Ga., 173; Lumsden v. Leonard, 55 Ga., 374; Summerhill v. Tapp, 
59 Ala., 227; Jerauld v. Trippet, 62 Ind., 122; Manice v. Duncan, 
12 La. Ann., 715; Brandt on Suretyship, ete., sec. 382, and author- 
ities cited in note 3. 

The same doctrine is distinctly announced in Hunter v. Clark, 28 
Tex., 163, and it is there in effect said that the surety has the remedy 
in his own hands; ‘he can pay the debt and then control the writ in 
whatever way he may deem best. 

There is no binding contract shown by the evidence for an exten- 
sion of time by Donley to Duren and others. Nor did the issuance 
of the execution create any lien which was lost by its return. 
Then, following the rule established by the great weight of authority, 
itappears that the verdict finding that Copeland had been released 
by the return of the execution is not supported by the evidence. 

In response to a special issue submitted by the court, the jury 
found that Chambers had paid Copeland for the land, to his satis- 
faction, prior to the execution of the writ of error bond August 26, 
1859. 

And from that result it seems to have been considered that no 
title passed to Copeland by reason of the sheriff’s sale and deed, 
made by virtue of the judgment in favor of Copeland and against 
Chambers and Williams. 

As to that question it is sufficient to remark that there is no evi- 
dence showit.g that judgment to have been paid before the sale by 
the sheriff to Copeland. Nor does it appear that the claim upon 
Which that judgment was rendered had any reference whatever to 
the land in controversy. 

From the record it seems that the title to the land passed to Cope- 
land by virtue of the sheriff’s sale and deed, and it is not made to 
appear that it was divested until after the execution of the writ of 
error bond in the case of Donley v. Duren and others. 

It should perhaps be remarked that if the claim upon which the 
judgment was rendered had been paid before the rendition of the 


| judgment, then, to be available, that defense should have been as- 
' serted in that case. 
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In conclusion we feel called upon to remark that the statement { 
of facts, as agreed upon by the parties and certified by the cou; — 
was made up without regard to the rules. Depositions, including — 
questions as well as answers, are copied into the record; so with ” 
judgments, conveyances and other instruments, many of them hay. | 
ing but little connection with the questions at issue. The state 
ment of facts thus prepared is made to cover one hundred and sixty. 
four pages of the record; whereas, if it had been prepared jy 
accordance with the rules of court, it would not perhaps have covered 
more than twenty-five pages of the transcript. Such flagrant dis 
regard of the rules but imposes much useless labor upon the court, 
which ought to have been avoided by following the rules in the 
preparation of the statement of facts. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 
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REVERSED AND REMANDED. 


{Opinion delivered January 26, 1885.] 





L. W. Caroruers v. McItnenny Co. ET At. 
(Case No. 5221.) 


ATTACHMENT — DAMAGES.— If an attachment be wrongfully sued out upons 
ground untrue in fact, damages may be recovered though there existed prob- 
able cause. 

Ma.icr.— In a legal sense, any unlawful act done wilfully and purposely to 
the injury of another, is, as against that person, malicious. In this sense it 
does not imply malignity or corruption in the proper use of those terms; 
but any improper motive actuating one who sues out a writ of attachment 
renders the act malicious. 

PROBABLE CAUSE— EvipENcE.—In a suit for damages for wrongfully and 
maliciously suing out an attachment, the fact that defendant had, before 
applying for the writ, heard that some other creditor was about to attach 
the property, constitutes of itself no ground of defense. 

ATTACHMENT — EvipENcE.—In a suit for damages, brought by one whose 
goods had been attached, and a portion of which had been sold by theofficer 
who attached, without unboxing them, after the writ was levied and before 
sale, an invoice of the goods taken twenty days before the seizure, in con 
nection with the plaintiff's testimony as to the value of the stock seized, 
was proper evidence bearing upon the issue as to whether they had been 
improperly sacrificed by the seizure and sale. 

CASES FOLLOWED.— Stark v. Whitman, 58 Tex., 375; and Houston & T. v8 
R. Co. v. Graves, 50 Tex., 200, followed as to jurisdiction. 
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Appeat from Milam. Tried below before the Hon. H. D. Pren- 
dergast, Special Judge. 

This was a suit brought by L. W. Carothers, in Milam county, 
against the 2 Mclihenny C ompany, a corporation doing business in Har- 
riscounty, and E. G. James, B. 8S. Pillows and W. B. Walker, citizens 
of Travis county, as sureties on the attachment bond of said corpo- 
ration, for the recovery of about $62,377.53 as actual and exemplary 
damages for the alleged wrongful and malicious suing out by said 
McIlhenny Company, levy of and sale under an attachment of 

laintiff’s stock of goods. The attachment complained of was sued 
out of the district court of Travis county, state of Texas, and levied 
on the stock of goods belonging to plaintiff, at Thorndale, i in Milam 
county, in said state. The record does not contain plaintiff's orig- 
inal petition, the same being superseded by his first amended peti- 
tion, filed April 17,1883. It would seem from the pleadings of the 
defendants in the record that Wyatt Lipscomb, 8. A. Wallace, 8. B. 
Newman, A. Harlan and A. J. Hall had been made defendants in 
the plaintiff’s original petition, as the defendants in their answer, 
filed April 22, 1882, except to the joinder of said parties with them 
as co-defendants. It may be inferred from the briefs of the parties 
that those defendants were the sheriff of Milam county and his 
sureties, and that they were permitted as parties in the amended 
tition. 
The defendants filed pleas of privilege, objecting to the jurisdic- 


| tion of the district court of Milam county, which were overruled; 


alsoa general denial, and other pleadings which need not, for the 
purposes of this appeal, be specially noticed. The trial resulted in 
averdict and judgment for the defendants, from which the plaintiff 
prosecutes this appeal. 


£. H. Lott, for appellant, cited: Neil v. Keese, 5 Tex., 23; Abbott's 
Tr. Ev., p. 306, sec. 20; p. 307, sec. 21; p. 310, sec. 23; Diana ». 
Fielder, 12 N. Y., 40; 2 Greenl. Ev., sees. 253, 254, and note, p- 276 
(8th ed.); Walcott v. Hendrick, 6 Tex., 405, 417, 418, 419, 42¢; Cul- 
bertson v. Cabeen, 29 Tex., 247; Weaver v. Ashcroft, 50 Tex., 445; 
Smith v. Sherwood, 2 Tex., 460; Blum ». ‘aie 56 Tex., 497, 498; 
Panchard v. Taylor, 23 Tex., 425; Weaver v. Ashcroft, 50 Tex., 
427-445; Sparks v. Dawson, 47 Tex., 144; Linn v. Wright, 18 Tex., 
337. 


A.J. Peeler and Maxey & Fisher, for appellee, cited: R. S., art. 


| 1198, cl. 8; Hubbard v, Lord, 2 Tex. Law Rep. (No. 1), 44-46; Coo- 








Carotnrers v. McILuenny Co. [Galy, Tem? 





. . ; 
Opinion of the court. 





ae 
ley on Torts, 459, 460, 461; id., 129, and p. 468, note 7; Erskine y 
Hohnbach, 14 Wall. (U. S.), 616; Saracool v. Boughton, 91 Ae 
Dec., 181 e¢ seg., and note on p. 190; Blum v. Davis, 56 Tex. » 429. 
Erwin v. Bowman, 51 Tex., 518. 


Watxer, P. J. Com. App.—It is assigned as error that the court 
erred in the first and sixth paragraphs of the charge. The first jg 
asfollows: “Ifthe attachment was wrongfully sued out and with. 
out probable cause, then the McIihenny, Company and the sureties 
on the attachment bond are liable for the actual damages sustained 
by the plaintiff by the issuance and levy of the attachment.” This 
proposition is incorrect in this, that if the attachment was Wrong. 
fully sued out upon a ground that was untrue, the plaintiff would 
be entitled to recover damages, even though there existed probable 
cause for suing it out. In another part of the charge the court 
qualified the force of the above proposition as follows: “The 
ground on which the attachment was sued out was that L. W. Caro. 
thers was about to dispose of his property with the intent to defrand 
his creditors. If this was true, Carothers is not entitled to damages; 
if false, he is entitled to actual damages.” 

The sixth paragraph of the charge above referred to, together 
with others that foliow it, defines the elements which the court 
deemed requisite to recover on, as for exemplary damages, although 
no discrimination in terms seems to have been made by the court 
explanatory of the difference between actual damages and exem- 
plary damages. The sixth, seventh and eighth paragraphs of the 
charge are as follows: “6th. It is also alleged by plaintiff, L. W. 
Carothers, in this suit, that the attachment was maliciously sued 
out without probable cause for suing it out. 7th. The malice here 
meant is not personal ill-will, but it means an intention to injure and 
harass the defendant in that suit, L. W. Carothers. 8th. Probable 
cause is the existence of such fact or facts as would induce a man of 
ordinary prudence to resort to an attachment to secure his debt; 
and if an affidavit for attachment had been made before the affida 
vit was made by the agent of the McIlhenny Company against L 
W. Carothers, and Iendricks knew of it, then this was probable 
cause for suing out the attachment.” 

As the court did not in its charge define.and explain to the jary 
the distinctive difference that exists betweén the grounds on which 
the plaintiff may have been entitled to recover damages as actual 
damages, and those upon which he may have been entitled to re 
cover, in addition thereto, punitive or exemplary damages, theres 
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more reason to apprehend that the jury may have been confused 
and misled in respect to the rule which the court perhaps intended 
by the charge to give them by which to determine whether the 
jaintiff was entitled to recover actual damages. Inasmuch as the 
5 first paragraph of the charge coupled the negative element of 
F the want of probable cause with the wrongful act as essential to 
® antitle the plaintiff to actual damages, it is by no means certain that 
they may not have applied the rule given in the first paragraph to 
that subject, and may not have construed the subsequent parts of 
the charge as qualifying it, notwithstanding the emphatic and clear 
expression in the charge, in another connection, that, if the ground 
Y on which the attachment was sued out was false, the plaintiff would 
| jeentitled to recover actual damages. 

The plaintiff asked an instruction to be given which presented 
dearly, succinctly and correctly the distinction between the grounds 
on which actual damages and exemplary damages are respectively 

® recoverable, in which the rule of law applicable to actual damages 
F yas correctly stated, and which, if given, would have removed the 
obscurity and apparent conflict on that subject contained in the 
| charge of the court, which, however, the court refused to give. 
; ' The charge given under the grounds stated in the sixth paragraph 
of the charge as the basis of exemplary damages is equally obnox- 
jous to objection as being wrong and misleading. The definition 
given in the seventh paragraph, supra, of malice is the reverse of 
. § whatiscorrect. Malice, as meant in the law, not only does mean 
. | personal ill-will, but embraces more besides; and, besides, “an inten- 
tion to injure and harass the defendant in that suit” would involve 
very clearly personal ill-will to the defendant. 

This part of the charge, in effect, on the subject of malice con- 
fined the jury to considering whether the plaintiff in the attachment 

® suit intended to injure and harass L. W. Carothers, the plaintiff in 

® thisaction. The law will impute to an attachment plaintiff that 

® which the law characterizes as malice under certain circumstances, 

# though the facts may fall short of showing that he had the specific 
9% intention to injure the defendant in attachment, or to merely harass 
Q him by the proceeding. 
. “In a legal sense, any unlawful act done wilfully and purposely 
to the injury of another is, as against that person, malicious.” 
2Greenl. on Ev., sec. 453. It need not imply malignity, nor even 
corruption, in the appropriate sense of these terms. Any improper 
motive constitutes malice in the sense it is here used. Drake on ‘ 
Attachments, sec. 733. See Jacobs et al. v. Crum, 4 Texas L. Rev.; 
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Culbertson v. Cabeen, 29 Tex., 256. Legal malice might doubtleg © 
be imputed to one who exhibited gross and reckless negligence and 
carelessness in causing an attachment to issue wrongfully without 
good cause, and upon false grounds, when, but for such negligengs 7 
and carelessness, he need not have been mistaken or misled as to the 7 
real facts upon which the attachment was predicated. 

An instruction embracing acorrect definition of malice was asked 
for by the plaintiff and refused. The evidence in this case was of 
a character which rendered it proper, and perhaps essential to itg 
correct application to the rights of the plaintiff, that the instruction 
thus asked should have been given. If there was no probable cangg 
for suing out the attachment, legal malice might be implied there 
from, or there might have existed some improper motive, or wanton 
recklessness or negligence, in failing to ascertain the facts as to the 
ground relied on for attachment (in case the jury believed the faet 
stated in the affidavit to be untrue), and, in such state of case, the 
charge ought not to have confined the determination of the question 
of malice as narrowly as it did. Thus to limit the scope of essen. 
tial elements of malice was calculated to mislead the jury to the 
prejudice of the plaintiffs rights. 

The evidence showed that about the time the McIlhenny Com. 
pany was about instituting their suit at Austin, Travis county, 
against L. W. Carothers, that Hendricks, the agent of the com. 
pany who was acting in its behalf in the premises, and who initiated 
the attachment proceedings, by making the affidavit and superin- 
tending the levy of the attachment, learned before doing so that 
W.S. Carothers, who held a large debt against L. W. Carothers, 
was about to institute suit on his claim, and to proceed by attach- 
ment. The eighth paragraph of the charge makes this state of 
facts, as matter of law, meet all the conditions and requirements 
essential to constitute probable cause for the McIlhenny Company 
to sue out the attachment in question. Those facts, of themselves, 
evidently do not amount to probable cause from which to determine 
that L. W. Carothers was about to dispose of his property with the 
intention to defraud his creditors. The expected action to be taken 
by W. S. Carothers was a significant fact, which, together with 
other facts that might have existed, may have constituted a chain 
of circumstances which would have shown the existence of prob 
able cause. But the knowledge by Hendricks that W. S. Carothers 
had made or intended to make affidavit that L. W. Carothers was 
about to dispose of his property to defraud his creditors, as the basis 
of an attachment against him, proved no more than that the affiant 
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made such a charge against L. W. Carothers, but it did not estab- 
lish the fact that such charge was probably true. 

The existence of such a fact would generally serve to notify cred- 
jtors of an attached debtor of danger to their claims, and to put 
them speedily upon inquiry as to the facts which were supposed 
fo authorize a resort to an attachment, and, together with other 
facts which might exist, be properly considered in determining from 
them all whether probable cause did or did not in fact exist for 
suing out an attachment. 

The fact that another party has sued out an attachment ona 


® oround like this is but hearsay, in a solemn garb, as to the truth of 


it; and the principle involved in Schrimpf v. McArdle, 13 Tex., 371, 
is applicable to such evidence, where it was held that the fact that 
certain persons had told the party who sued out an attachment on 
the ground that the defendant was about to remove out of the 
state, that the latter was running away, was evidence that was prop- 


. a ely excluded. The court said that the evidence “ was but hearsay. 


" Besides, there was no evidence offered to prove that it was true, or 
that the plaintiff had any reason to believe it to be so.” In the 
ase of Jacobs, Bernheim & Co. v. Crum, 62 Tex., 401, it was said: 
“Such belief, however, as will thus protect against the consequences 
of the wrong, where that belief has been acted on in suing out 
wrongfully an attachment, must have had a reasonable basis for its 
existence; there must be some reasons for believing the grounds to 
be true.” Citing Drake on Attach., sec. 737, which cited Schrimpf 
0. McArdle, supra. 
The mere fact hypothetically stated by the court in the eighth 
paragraph of the charge clearly does not afford such reasonable 
basis. If the plaintiff in the attachment was actuated by consider- 
ations of apprehension for fear that an attachment might be issued 
and levied for another person prior to his own, which would thereby 
acquire a prior lien, and for that reason was influenced to sue out 
his attachment, if the grounds of his affidavit were untrue, so far 
| from the belief that W. 8S. Carothers would sue out an attachment 
| having the effect to furnish probable cause as charged by the court, 

it would be evidence of an improper motive — one which the law 
| would deem malicious. See Jacobs, Bernheim & Co. v. Crum, supra. 
» See, also, Blam v. Davis, 56 Tex., 427, 428. 

There are other matters in the charge of the court which are 
complained of, which, in view of another trial to be had, we do not 
deem essential to notice, especially as the questions referred to are 








} sufficiently well settled by familiar rules of law applicable to them, 
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and the application of them on another trial will be made accord. 
ing to the development of the case as it will then be presented under 
the pleadings and the evidence. 

There are five several grounds assigned for error for the exclusion 
of evidence. We will dispose of them without particularizing jy 
detail all the questions presented in the several bills of exception, 
It appears from the evidence that the entire stock of goods which 
the plaintiff had in his store were levied on, and were sold by the 
sheriff as a whole, in bulk; that the sheriff caused an invoice of the 
goods to be taken by his deputy, assisted by Matt. Ross. The eyi. 
dence showed that the goods were sold by the sheriff on the basis of 
value as thus invoiced. 

There was evidence that several boxes of the goods were nailed 
up, and such boxes were not opened until after the sale was over, 
This was the testimony of Habicht, the purchaser at the sale. An- 
other witness stated that their contents were worth probably $50, 
The invoice made by the sheriff showed the estimate made by it 
of the goods to be $2,629.97, which amount is $879.97 more than 
the goods sold for. The plaintiff's petition alleges that the property 
or goods levied on was of the value of $10,512.55, as shown by in- 
voice of said goods attached as an exhibit to plaintiff’s petition, 
The plaintiff testified on the stand that the goods were worth about 

7,500 at the time of levy, in the market of Thorndale (where his 
store was situated); that he had taken an invoice twenty days be 
fore the attachment and knew their value. 

Under the issues presented by the plaintiff in respect to the sale 
made by the sheriff, and as to the value of the stock of goods sold, 
it was material to him to show the value of the goods contained in 
the unopened boxes, and what goods those boxes contained, and to 
show any fact that directly tended to show unfairness in the sale 
which caused a sacrifice of the goods by a sale for less money than 
they ought to have brought at a forced sale that was properly con- 
ducted. ' 

The invoice of the goods taken by the plaintiff twenty days 
before the levy, showing the value of the goods and what goods 
the stock contained, in connection with his evidence on the subject, 
was admissible, and ought not to have been excluded, whereas he 
was only allowed to state the value in bulk of the entire stock 
levied on and sold. The evidence offered was of a character that 
tended to identify and particularize separately all the articles and 
their respective values, and to show whether any of the goods, and 
which of them, if any, were not embraced in the invoice made under 
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the direction of the deputy sheriff. It tended circumstantially to 
strengthen the evidence of the plaintiff, giving the value of the en- 
tire stock, and, connected with other evidence, it may have been 
practicable for the plaintiff to have shown, or aided in showing, dis- 
crepancies in values between the real value and those fixed by the 
sherifl’s invoice, on the basis of which the goods were sold in bulk. 

The goods having been sold in bulk on the basis of the estimate 
made by the sheriff’s invoice, which was less than one-third of the 
estimate made by the plaintiff of the same goods, several boxes of 
a which were shown never to have been opened, we think it was com- 

7 | petent to introduce the invoice made by the plaintiff as tending to 
show that the sale was made in a manner calculated to, and which 
might in fact, have caused the goods to sell at a depreciated price, 
and causing damage to the plaintiff. 

By bill of exceptions No. 2, the plaintiff offered to prove by Matt. 
Ross that he took the invoice for the deputy sheriff under the Mc- 
Ilbenny Company attachment; that the sheriff ordered him to mark 
them low down, and that in taking the invoice he did not count or 
measure the articles,and did not know the value of the goods. The 
plaintiff's counsel stated to the court that they would connect this 
testimony by showing that the goods were sold by the deputy sheriff 
' on this invoice as a basis of their value, and by the witness Teague 
y the plaintiff offered to prove that he assisted in taking said invoice, 
and could further show their cost price by invoice of L. W. Caro- 
thers, and that there were several boxes invoiced in said inventory 
without opening the said boxes or knowing the value of their con- 
y tents. Counsel made the same statement to the court. The court 

excluded the testimony on the ground that it was immaterial unless 

the plaintiff could show that the Mclihenny Company procured the 
same to be done for the purpose of committing a fraud on plaintiff. 
The evidence offered was relevant, and it was error to exclude it. 

| The reasons given by us on the admissibility of the evidence con- 
cerning the invoice taken by the plaintiff apply equally to the 
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a | questions involved under the foregoing bill of exceptions. 
| Appellees filed cross-assignment of errors, and in presenting such 


assignment and propositions thereunder to the court, they ask that, 
if the cause be reversed, it be also dismissed for the want of juris- 
diction in the trial court. 

Appellees assigned the following as error: 

“The court erred in refusing to give special instruction No. 1 
asked by defendant, which is as follows: 


“‘If the jury believe from the evidence that, at the time of the 
Vou. LXIII — 10 
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commencement of this suit, the defendant, the MclIlhenny Company, 
had its principal place of business in the county of Harris, in thig 
state, and had no agency or representative in this county, and that 
the defendants James, Pillow and Walker were inhabitants ang 
citizens of Travis county, they will find for all defendants,’ ” 

Under which they urge as a proposition that: 

“The sheriff of Milam county, and sureties on his official bond, 
having been dismissed from the suit, the remaining defendants were 
the McIlhenny Company, a corporation having its place of business 
in Harris county, and James, Pillow and Walker, sureties on the 
attachment bond, who resided in Travis county. 

“The McIlhenny Company had no agent or representative in Milam 
county. The district court of that county was, therefore, without, 
jurisdiction, in view of the sworn plea of privilege interposed by | 
defendants.” fi 

The pleadings of the appellees setting up this defense had been | 
acted upon by the court previous to the trial of the case uponthe 
merits, overruling the pleas of privilege and to the jurisdictionof J 
the court over the defendants. That issue was consequently dis 
posed of, and the court could not properly have given the charge 
asked for, as that branch of the case was not involved under the 
pleadings as they stood when the parties entered into the trial be. 
fore the jury upon the facts and merits of the case. The charge 
must conform to the case made by the pleadings and evidence, 
Sayles’ & Bassett’s Practice, sec. 647, and authorities there cited. 

As the question, however, may be renewed on another trial, we 
will remark that, under the pleadings and evidence before us, it 
seems that the plea of privilege was insufficient; and if it had been 
a good plea, that it would not have been sustained under the ev- 
dence. 

The plea alleged: 

“1. That before and at the time of the commencement of this suit, 
the principal office of the defendant, the McIlhenny Company, was, 
and now is, in the city of Houston, county of Harris, state of Texas, 
and that said company had not, at the time of the commencement 
of this suit, an agency or representative in the county.of Milam, in 
said state, and that neither the said cause of action nor any part 
thereof, as set forth in the said amended petition, arose in the said 
county of Milam. 

“9. That the said dohundente, James and Pillow and W. B. 
Walker, at the time of the commencement of this suit, resided and 
had their domicile in the county of Travis, in said state, and not in 
the county of Milam. 
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«3, That the said defendants have not, nor has either of them, 
in manner and form as in said petition alleged, committed any tres 
pass in said county of Milam for which a civil action in damages 
will lie, all of which the defendants are ready to verify.” 

The plaintiff's petition alleged that the McIlhenny Company com- 
mitted the alleged trespasses through and by their agent B. PF. 
Hendricks; that he caused and procured the deputy sheriff to oust 
and evict him from the possession of his said goods; that said 
deputy sheriff, at the instance and under the directions of said Hen- 
dricks, wrongfully, maliciously and vindictively seized said goods, 
and kept them locked up in the storehouse, wasting and ruining for 
j want of proper care and attention. These acts are alleged to have 
| been thus done and committed in Milam county, state of Texas, 

| Under these allegations, and others of a similar character contained 
li in the petition, it is no sufficient answer to the jurisdiction of the 
' district court of Milam county, that the McIlhenny Company had 
its oflice in Harris county, and that the other defendants resided in 
} the county of Travis. The plea cannot be sustained unless it nega- 
tives the existence of any of the exceptions which, under the stat- 
|  # ute, would authorize jurisdiction where the suit is brought. Stark 
= v. Whitman, 58 Tex., 375; Breen v. T. & P. R’y Co., 44 Tex., 302; 
H&T.C. R’y Co. v. Graves, 50 Tex., 200. Such pleas should ex- 
1 clude all such supposable matter as would, if alleged on the oppo- 
/  # site side, defeat the plea. Raleigh & Heidenheimer Bros. v. Cook, 
® 60 Tex., 442, and the cases above cited. It was essential to consti- 
) tute this a good plea that it should have negatived the fact that the 
+ —% Mellhenny Company did act as alleged through its agent Hendricks 
' in the commission of the imputed trespasses. 

The evidence is uncontradicted, and not controverted, that Hen- 
dricks acted in the premises as agent as alleged, and that he actively 
and personally participated in and directed the levy that was made 
on the goods; hence, if the plea had been itself sufficient in law, it 

: would not have been supported by the evidence. See Hubbard 9. 
q Lord, 59 Tex., 386. 
4 REVERSED AND REMANDED. 


[Opinion adopted January 27, 1885.] 
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Tur Srate or Texas v. P. A. Work er an. 
(Case No. 1990.) 


1, VESTED RIGHT — PUBLIC DOMAIN — STATUTE CONSTRUED.— An application for 
the purchase of land, made before the law of January 22, 1883 (Gen, Laws, 
p. 2), went into effect, when unaccompanied with any further act to acquire 
the land, conferred no vested right in the same, and the act above referred 
to, withdrawing the land from sale, prevented the subsequent acquisition of 
title thereto by compliance with the terms of the acts by which the land 
was placed on the market. 


Apprat from Hardin. Tried below before the Hon. Edwin Hobby. ? 


John D. Templeton, Attorney-General, on the point that no mutu- 
ality in the contract existed, cited: Cobb v. Beall, 1 Tex., 348; 
Williams v. Rogan, 59 Tex., 438; Mariner v. Gray, 4 Wis., 396, 
page; Dorsey v. Packwood, 12 How. (U. S.), 136; Eldridge 9, 
Glover, 5 Stew. & Por. (Ala.), 264; Fort v. Barnett, 23 Tex., 463; 
Willets v. Sun Mutual Ins. Co., 6 Am. Rep., 31; Addison on Con- 
tracts, sec. 18; Wade on Retroactive Laws, sec. 115; Bishop on 
Contracts, sec. 180. 

That there was no vested right, he cited: Chalk v. Darden, 47 
Tex., 438; De Cordova v. Galveston, 4 Tex., 478-9; McIndoe », 
School Commissioners, 6 Wis., 334; Mariner v. Gray, 4 Wis., 380, 
top page; Bailey v. Mason, 4 Minn., 550; Shepley v. Cowan, 91 
U. §., 338; Cooley’s Const. Lim., 440-2 (5th ed.), top page; Bishop's 
Written Law, sec. 177a; Wade on Retroactive Law, sec. 299; 
Goshen v. Stonington, 10 Am. Dec., 121, and note on page 134. 


S. R. Perryman, District Attorney, also for the state. 


Srayton, Associate Justice.— This action was brought by the 
state against the appellees to recover from them damages for timber 
taken from land alleged to be of the public domain of the state, and 
to enjoin the appellees from a further taking or cutting timber from 
the land. 

The defendants pleaded in defense that P. A. Work, on the 17th 
December, 1882, filed in the office of the surveyor for Hardin county 
his application to buy the land, under the act of July 14, 1879 
(General Laws, p. 48), and the act of March 11,1881 (General Laws 
1881, p. 25), which was amendatory of the former act. 


They further alleged that the application was duly recorded, and — 
that a survey of the land was made March 5, 1883, and that the — 
field notes of the survey, with the application and sketch of the - 
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survey, were returned to the general land office and filed therein 


May 4, 1883, and that on July 2, 1883, he tendered to the state 
treasurer the price fixed by the act, which the treasurer refused to 
receive. 

The other defendants set up claim to the timber on the land 
through a purchase from their co-defendant Work. 

A demurrer was filed to this answer, which, being heard, was 
overruled, after which a trial was had on the merits, and a judgment 
was rendered in favor of the defendants, and vesting in the defend- 
ant Work title to the land, he having tendered into court the price 
of the land. 

The facts were proved as alleged in the answer, and it appeared 
that the defendants other than Work, but under contract with him, 
had felled and removed timber from the land continuously until the 
time of the trial, and that this was of the value of $1,125. 


The land in question was withdrawn from sale by the act of Jan- 


uary 22, 1883 (General Laws, 2), and prior to that time it does not 
appear that Work had done anything tending towards the acquisi- 
tion of the land, further than to file his application with the sux 
veyor. 

In the case of Campbell v. Blanchard (decided at the present 
term) it was held that such fact gave no vested right to the land, 
and that the act withdrawing the land from sale would prevent the 
subsequent acquisition of title to the land by compliance with the 
terms of the acts by which the land was put upon the market. 

The decision in that case is decisive of this. 

The judgment should have been in favor of the state, perpetually 
enjoining the appellees or either of them from felling or removing 


timber from the land, and giving damages for the value of timber 


felled or removed prior to the institution of the suit. 


The record before us does not show the value of such timber, but 
shows the entire value of timber felled or removed up to the time of 


trial; hence, the judgment cannot be here rendered, and the judg- 
ment of the court below will be reversed and the cause remanded, 
that inquiry may be made as to the value of timber felled or re 
moved from the land prior to the institution of the suit, as under the 
pleadings there is no prayer for value of timber cut and removed to 
time of trial; after which judgment should be rendered enjoining 


the appellees or either of them from felling or removing timber from. 


the land, and for the value of timber felled or removed prior to the 
institution of the suit. 


If, however, the appellant shall desire to do so, its pleading may 
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a 
be so amended as to entitle it to have an inquiry as to the entire 
damage sustained until time of trial, and a judgment for the dam. 
age thus shown may then be entered. 

It is accordingly so ordered. 


RuvERsED AND REMANDED, 


{Opinion delivered January 27, 1885.] 





P. Jorpan vy. Wiruram Hiaorns rt AL. 
(Case No. 1991.) 


1, TRESPASS TO TRY TITLE— STATUTE OF LIMITATION.— An action of trespass 
to try title to certain lots, bought at a sale for taxes due on them, was against 
persons holding them under claim of right, The defendants pleaded the ten 
years’ statute of limitation. eld: 

(1) That if the tax deed was valid, and any title passed, it was only such 
as the real owner of the land had at the time of the sale, 

(2) That such a purchaser stands in relation to persons in possession wnder 
claim of right, but with no title, just as the real owner would stand had 
there been no sale. 


(3) That if there had been no tax sale, and the suit had been instituted by 
the real owner at the time it was, if his right of action would have been 
barred by the statute of limitation, so would that of the purchaser at tax 
sale, or those holding under him, 


_Apprat from Jefferson. Tried below before the Ion. W. I. Ford. 
This was a suit brought to try the title to two lots in the townof 
Beaumont, claimed by plaintiff under a tax deed to James Ingalls, 
dr., dated June 1, 1880, against parties who had used and occupied 
the lots continuously for ten years prior to March 31, 1880. The 
cause was tried by the court, and judgment given for the defend- 
ants, from which the plaintiff appealed. 


T. J. Russell, for appellants. 
O’ Brien & John, for appellees. 


Stayton, Associate Jvustice.— This action was brought by the ap 
pellant to recover certain lots in the town of Beaumont. 

The appellees answered by a plea of not guilty and the statutes 
of limitation of ten years. 


A judgment was rendered in favor of the defendants quieting 
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them in their titles to the several parts of the lots by them respect- 
ively claimed. 

The appellant, as evidence of title, relied upon a tax deed made 
by the collector of taxes for Jefferson county under a sale made for 
taxes on the lots for the year 1879. 

Objections were sustained to the admission of the deed under 
which the appellant claims, and also to the tax sale for the year 
1879, on account of supposed informalities; but, in the view taken 
of the case, it becomes unimportant to consider whether the ruling 
of the court in excluding those papers was correct or not; for if no 
other judgment than that rendered could have been rendered, had 
the deed and tax roll been admitted and given full effect, then their 
exclusion operated no injury to the appellant. 

The land was sold as that of an unknown owner, and was so 
assessed. 

If the deed was valid and passed title, it would, as it professes to 
do, pass the title of the person who was really the owner of the 
land at the time the assessment was made. R. &., sec. 4756. 

The purchaser at such a sale would take the title of the real 
owner, if title passed by it, and would stand in relation to persons 
having no title, but in possession under claim of right, just as the 
real owner would have stood had there been no sale. 

In this case the appellees, so far as the record shows, had no title 
at any time during the year 1879, or prior thereto, but at the time 
this action was instituted their title had been perfected by an ad- 
verse possession of ten years, completed not before the 31st March, 
1880. 

Under this state of facts, the appellant’s action was barred at the 
time he brought this suit, just as would have been the former 
owner had the tax sale not been made and had the action been insti- 
tuted by him; and no judgment, other than that rendered, could 
have been rendered, even if the tax deed passed the title of the 
former owner to the appellant. It is therefore affirmed. 


JUDGMENT AFFIRMED. 


[Opinion delivered January 27, 1885.] 
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( 
J. E. Cuanoer v. East Tex. R’y Co. t 
(Case No. 1992.) I 
1. STATEMENT OF FACTS.— The necessity for obtaining an order of record jp , 
term time, for the approval and filing of a statement of facts after the ad. 
journment of the term, again announced. $ 
a. PLEADING — RIGHT OF Way.—A railway company seeking an injunction 0 
against a defendant, to prevent interference by him with a right of way t 
across land which the company claimed the right to enjoy, alleged that the 
company owned the right of way across an original survey before defend. 
ant acquired title to a subdivision of it, and that defendant's vendor received t 
a deed for the portion claimed by him which contained an express reserva. i 
tion to the company to the right of way. The petition also alleged that ( 
plaintiffs had been in the constant possession and enjoyment of the right of | 
way for a period of more than twenty-one years, except as obstructed by de i t 
fendant’s wrongful acts. Held, on demurrer: ’ 
(1) That these allegations set forth a case of absolute title to the easement, ( 
independent of any claim of title by prescription or long possession, oo \ 
(2) The allegations of long possession must be construed as intended to | 
negative the idea of forfeiture by abandonment or non user of the easement, a. | 
(83) The easement being acquired before the subdivision of the survey, it 4 


was unimportant whether a tax deed to a subdivision of the iand, under 
which defendant claimed, was valid or not. 

(4) The right to the easement being sufficiently set forth, it was unim- 
portant whether the plaintiff stated facts sufficient to entitle it to the right 
of way by mere prescription. 


Apreat from Hardin. Tried below before the Hon. Edwin Hobby. 

This suit was brought by the East Texas R’y Co. against the 
appellant Chance, and others, to enjoin their inter ference with a 
right of way claimed by plaintiff. The character of the claim is set 
forth in the opinion. Various exceptions to the action of the court 
were relied on, now deemed unimportant to notice, in view of the 
statement of facts being illegally filed, and of the opinion of the 
court. 















Tom J. Russell, for appellant, cited: R. §., title 84, ch. 8; Hays 
vw. T. & P. R’y Co., 62 Tex., 397; Tex. Law Rep., vol. 3, No. 7, | 
p- 391; Armstrong v.. Lewis, 69 Mo., 309; Graham v. R. R. Co., 36 
Ind., 463; Hibbs v. Chicago R. R. Co., 39 Iowa, 340; Mills on Em. 
Domain, § 148; Strickland v. Parker, 54 Me., 263; 3 Wait’s Act.& 
Def., 379, § 9; Railroad Co. v. Ferris, 26 Tex., 588. 


No briefs on file for appellee. 






Wurm, Cuter Justicr.— The statement of facts found in the rec 
ord was approved and filed after the adjournment of the term of the 
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district court at which this cause was tried, and no order allowing 
this to be done was granted by the court. A motion has been sub- 
mitted with the cause to strike the statement from the transcript, 
and for the reasons above stated the motion must prevail. 

The only assignments of error that we can consider without a 
statement of facts are the two first, which bring in question the 
action of the court in overruling the general and special demurrers to 
the plaintiff's petition. 

From the brief and argument of appellant’s counsel, it seems that 
theground upon which his general demurrer is sought to be supported 
js that the petition shows no title in plaintiff in the right of way 
over the entire one-third of a league granted to Perito. It is claimed 
that the plaintiff’s title rests alone upon prescription and twenty-one 
years’ user and enjoyment. This objection, too, is made the subject 
of one of the special exceptions. ‘ 
| We do not so understand the petition, nor is this a legitimate de- 
duction to be drawn from its allegations. 

It is plainly and distinctly charged in the petition that the plaint- 
iff, or those under whom it claims by assignment, were the owners 
of the right of way over this entire tract long previous to the time 
when the title to the three hundred and fifty acres, claimed by the ap- 
pellant Chance, had been severed from the title to the balance of the 
tract. Of course all conveyances of any portion of the tract, made 
subsequent to the acquisition of this easement, were subject to the 
privilege of the plaintiff to enjoy it over the portion of land con- 
yeyed, if in the line of the right of way thus acquired. The peti- 
tion in fact alleges that the person who originally received from the 
owner of the entire one-third league a conveyance of the three 
hundred and fifty acres claimed by Chance, took it with an express 
reservation in the deed of this right of way in the plaintiff. It further 
states that the plaintiff’s road had been constructed as far back as 
1859 on this right of way, and that plaintiff and its assignors had 
been in the constant use, possession and enjoyment of the right from 
that time to the date of filing the suit—a period of more than 
twenty-one years — except so far as obstructed by the wrongful acts 
of the appellant. 

These allegations make out a clear case of absolute title to the 
easement in the plaintiff independent of any claim of title by pre- 
scription or long possession. These latter allegations were evidently 
added for the purpose of showing that the right originally acquired 
had not been forfeited by non user, or failure to construct and oper- 
ate the plaintiff’s railroad over the land. A general allegation of 
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title was sufficient, at least as against the pleadings of the appellant, 
and no superadded averments introduced, not for the purpose of 
showing title, but that it had not been lost, and that the right of 
possession still existed, could qualify or weaken a right alleged to 
have been acquired before or at the time such possession commenced, 
Whether or not the plaintiff alleged sufficient facts to show itself 
entitled to the right of way by user and prescription is not there. 
fore a question in the case. 

The plaintiff having shown by the averments of the petition that 
it had a perfect right to the easement as against all persons claim. 
ing under the original purchaser of the three hundred and fifty 
acres of land to which Chance set up title under the tax deed, and 
Chance’s title being derived, if at all, under such purchaser, it wag 
unimportant whether the tax sale upon which Chance’s deed was 
founded was legal or votd. 

Ile might have had a perfect chain of transfers from Ruff and_ 
Denman, and yet he would have held the land subservient to the 
plaintiffs right to operate its railroad over and through it. Heneg 3 
all averments as to the illegal manner in which Chance had procured 
a tax title to the land were superfluous and unnecessary, and,if 
stricken out, the petition would have been good without amend. i 
ment. 

It is unnecessary, therefore, that the special demurrer relating to 
the want of proper allegations in the petition as to fraud in the tax, 
deed should receive our consideration. 

Weare of opinion that the demurrers were properly overruled; 
that there was no error in the judgment, and it is affirmed. 











AFFIRMED. 
Opinion delivered January 27, 1885. ] 
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Joun T. Reap v. M. A. R. Aen. 


(Case No. 1886.) 





1. ConTINUANCE.— To grant a continuance of a cause, because during the prog: 
ress of the trial evidence was excluded, without which the party could not 
maintain his suit, the exclusion of which was required by the well settled 
law of evidence, would be in violation of established practice. Nor under 
such circumstances should the party obtain a new trial on the ground of 

2 surprise. 

2. DECLARATIONS — PRACTICE.— The force and effect of declarations of a party 

admitted in evidence is for the consideration of the jury, and to give them 
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prominence by making them the subject of a special charge should be 
avoided. 

3, LimITATION — PossEssion.— When a landlord places a tenant on a tract of 
land claimed by him, and designates by metes and bounds the subdivision 
of the tract as the portion which the tenant is to occupy, the possession of 
ihe tenant, on a question of limitation, can inure to the landlord’s benefit 
only to the extent of the designated metes and bounds set forth in the lease. 
If the possession be that of one owning an undivided interest in the whole 
tract, it inures to the benefit of the tenants in common owning the other 
undivided interests, so long as the tract remains undivided, 


Aprrat from Houston. Tried below before the Hon. John R. 
Kennard. 

Trespass to try title brought August 5, 1880, by appellant against 
appellee and Jos. Caffey, for one hundred and sixty and one-half 
acres of land, part of the John Welsh league. Caffey disclaimed 
except as tenant of appellee. Appellee pleaded not guilty, and in 
reconvention for the land and for rents. Appellant by supplemental 
petition pleaded limitations of three, five and ten years, and im- 
provements in good faith. 

Verdict and judgment for appellant for an undivided half of the 
land and costs, and for appellee for the other half and for partition. 

Appellant read in evidence title papers as follows: (1) Grant to 
John Welsh; (2) deed from J. R. Melton to Stroud Melton convey- 
ing the league, dated-October 17, 1854, recorded June, 1859, which 
deed recites that the league was conveyed to J. R. Melton by John 
Welsh on June 19, 1854; (3) deed from Stroud Melton to W. H. 
Cundifl conveying the league, dated April 28, 1859, recorded June 
4,1859; (4) deed from Cundiff to Daniel Dailey, dated and recorded 
in October, 1864, conveying all the league except (as recited in the 
deed) “said Dailey to respect a tract of three hundred and twenty 
acres sold by me to Chas. Stokes, and a contract made by me with 
John H. Ligon;” (5) warranty deed from Dailey to R. N. Read, 
dated May 17, 1865, recorded September 4, 1865, conveying the 
league, “less a tract of four hundred acres excepted for John H. Ligon, 
three hundred and twenty acres excepted for Chas. Stokes, and two 
hundred and forty acres excepted for Thos. Little;” (6) warranty 
deed from Read to M. Townsend, dated March 14, 1870, recorded 
April 8, 1872, conveying the one hundred and sixty and one-half 
acres in controversy; (7) warranty deed from Townsend and wife, 
re-conveying same land to Read, dated September 8, 1873, recorded 
September 5, 1880; (8) warranty deed from Read to appellant (his 
son), conveying said one hundred and sixty and one-half acres, dated 
October 2, 1873, recorded August 28, 1880. 
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Appellee obtained possession of the land in controversy by a suit 
filed against appellant’s tenant March 25, 1880, so that, to maintain 
his plea of ten years’ limitation, it was necessary for appellant to 
show possession prior to January 28, 1861. 

Tlaving read in evidence the above title papers, appellant called 
R. N. Read, who testified that, at the time he received from Dailey 
(his vendor) the title papers to the league, he also received from 
Dailey a lease which purported to be signed by John H. Ligon; that 
the lease, after diligent search, could not be found, and he had not 
delivered it to any one; that witness knew that Ligon lived on the 
Welsh league from several years before the war continuously to hig 
death, which occurred shortly after the close of the war, and that, 
while living on the league, Ligon claimed to hold possession of the 
whole league under a lease from Cundiff; that witness did not know 
whether said lease had any subscribing witnesses or not; that the 
terms of the lease were in reference to Ligon’s holding possession 
of the league for and under Cundiff, and were the same substan. 
tially as stated by Ligon while occupying the league. Appellant, 
upon this proof, proposed to prove by the witness the contents of the 
lease; appellee objected, because its execution was not sufficiently 
proved, and the objection was sustained. Appellant then offered to 
prove by the witness the declarations of Ligon while occupying the 
league, to show the extent and character of his possession, and that 
he held possession under Cundiff, to which appellee objected, “ be- 
cause the lease was the best evidence; ” and this objection was also 
sustained. Appellant being a non-resident of the county and absent, 
his attorney made application to withdraw his announcement of 
ready for trial, and to continue the cause on the ground of surprise, 
This application was duly sworn to, and in addition to the foregoing 
facts stated that this was the first continuance asked by appellant; 
that the attorney relied on the evidence of the witness to prove the 
execution and loss of said lease, and believed the evidence offered 
was competent circumstantial evidence of same; that he knew of no 
person by whom he could prove the execution of said lease except 
W. H. Cundiff, who is a resident of Wise county, and to whom in- 
terrogatories had been sent, but he returned them unanswered, and 
stated that he would be present at the trial and preferred to testify 
in court; that affiant had learned previously from said Cundiff that 
he did not have said lease, but had turned it over to his vendees, 
Dailey and Read, and that affiant was satisfied he would be able by 
next term to fully prove the execution of the lease, etc. The court 
overruled the application, and appellant excepted. 
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After the application was presented the court modified its ruling A 
so as to admit the “ declarations of Ligon, while in possession of the ; 
Jand, as to the character of his possession,” and thereupon so much 
of the application as related to the exclusion of said evidence was 
withdrawn, but appellant excepted to the ruling refusing a con- 
tinuance and refusing to allow the witness to prove the contents of 
the lease. 

The court charged the jury that “where one holding a deed to 
land described by metes and bounds leases a part of said land toa 
tenant by specific metes and bounds, then the possession of said 
tenant is only co-extensive with the*bounds specified in the lease and 
not the whole tract,” ete. 


J. R. Burnett, for appellant, cited: Buford v. Bostick, 50 Tex., 
871; 25 Tex., 1; Mapes w. Leal’s Heirs, 27 Tex., 349; 1 Wharton on 
Evidence, sec. 349; Brownson v. Scanlan, 59 Tex., 225; Charle ». 
Saffold, 13 Tex., 94; Flanagan ». Boggess, 46 Tex., 331; Wallace 
We». Wilcox, 27 Tex., 60; Gillespie v. Jones, 26 Tex., 343. 


D. A. Nunn, for appellee. 


Srayron, Assoctate Justice.— There was no proof whatever of- 
fered to show that the paper once in the possession of the witness, 
and purporting to be a lease to Ligon, was executed by any of the 
persons who purported to be parties to it. 

The appellant must have known that neither that paper nor proof 
of its contents, if its loss was sufficiently shown, could be introduced 
without proof of its execution. He seems to have attempted to 
take the deposition of a witness to prove that fact, but he knew 
that the deposition of the witness had not been taken, and relied 

i upon the presence of the witness at the trial. 

These things being true, the court did not err in refusing to con- 

tinue the case on the ground of surprise to the appellant resulting 
{ from the fact that he ' was not permitted to prove the contents of 
iy the lease. 
i He made no application for a continuance before the trial began, 
and to have granted it on the sole ground that during the trial, 
under a well settled rule, a part of the evidence which he proposed 
to introduce was excluded, would have been in violation of well 
recognized rules. 

The declarations of Ligon as to the character of his holding were . 
admitted, and the appellant was not entitled to have it strengthened 
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by the admission of improper evidence; nor was he entitled to g 
charge as to the effect of his declarations. 

When such declarations were admitted, they were for the consid. 
eration of the jury, as were all other facts which the court permitted 
to go before the jury; and to have given the charge asked in regard 
to such declarations would have been calculated to give to them an 
importance to which they were not entitled, if not an infringement 7 
of the rule which forbids a judge to charge upon the weight of 
evidence. 

It is urged that the court erred in giving the following charge; 

“ Where one holding a deed tosland described by metes and bounds 
leases a part of said land to a tenant by specific metes and bounds, 
then the possession of said tenant is only co-extensive with the 
bounds specified in the lease and not with the whole tract.” 

We understand this to be a correct rule. Texas Land Co. v. Wil. 
jams, 51 Tex., 61; Cunningham w. Frandtzen, 26 Tex., 34. 

We cannot perceive upon what ground a landlord, who, bya 
lease, has restricted the possession and use of his tenant by metes 
and bounds to a part of a larger tract, can claim that his tenant’s 
possession under such a lease extends to that which, by the termsof 
the lease, the tenant has no right to possess. B |} 

There was evidence from which the jury would have been author. 
ized to find that Ligon’s lease was confined to the land afterwards 
conveyed to Wright, who was the vendee of Ligon. 

The deed from Cundiff to Dailey excepted four hundred acres for 
Ligon, three hundred and twenty acres for Stokes, and two hundred 
and forty acres for Little; and when Dailey conveyed to Rt. N. Read 
he made the same exceptions to the operation of his deed, which 
was otherwise for the entire Welsh league. 

To these several tracts of land neither the appellant nor his vendor 
had any shadow of claim. 

The appellant, to recover as against the appellee under his plea of 
the ten years’ limitation, had to show some possession of the land in 
controversy, prior to January 28, 1861, by his vendors, and looking 
to all the evidence in the case we are not prepared to say that all 
¢ the tenants on the land prior to that date were not restricted in 
i their possession to certain parts of the league, none of which covered 
the land in controversy. 

The jury must have so found, and, as there-was evidence to sup 
& port their finding, their verdict must be considered conclusive of the 
F question of fact, “which was with great clearness submitted to them 
by the charge given. 
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The third charge asked, and refused by the court, was in substance 
contained in the charge of the court given, which presented the law P 
applicable to the case in all its phases. 
J It is urged that the court erred in giving at the request of the ap- 
B llee the following charge: 
“The deed from Dailey to Read, of date 1865, did not convey to 
Read the four hundred acres therein named as belonging to John H. 
® Ligon or held by him; and if prior to such deed Ligon was on the 
Jeague holding under Cundiff and Dailey, or either of them, by the 
operation of the deed to Read the remainder of the league was 
severed from the Ligon four hundred acres, and the possession there- 
after by Ligon of such four hundred acres would not extend to the 
remainder of the league.” This charge was given with this qualifi- 
' gation: “If it was set out by metes and bounds or otherwise so 
| designated that its locality on the league could be definitely ascer- 
tained ; but, if it remained an undivided interest, without a definitely 
defined location, then said Ligon and Read, after the execution of 
® said deed, would be tenants in common, and the possession of one 
® would mutually be the possession of the other so long as it remained 
® undivided.” The charge as thus qualified was applicable to the 
1 facts, and as matter of law correct. 
The other assignments of error have, in effect, been disposed of 
in what has been said, and need not be further considered. 
There is no error in the judgment, and it is aflirmed. 


AFFIRMED, 
[Opinion delivered January 27, 1885.] 





T. A. Bounps v. O. C. Kirven, County Jupex, er AL. 
(Case No. 1899.) 


1, TAKING OF PRIVATE PROPERTY FOR PUBLIC USE—JURISDICTION.— Where a 


¥ county commissioners’ court ordered a third class road to be changed into 
Fs one of the second class, without complying with the statutory enactments 
H in regard to establishing public roads and compensating the owners of land 
R over which they pass, held: 


(1) That the opening a second class road imposed greater burdens upon the 
land than would have been imposed by the opening of a third class road. 

(2) That such a taking without compensation to the owner is in violation 
of art. I, § 17, of the constitution. 

(8) That had the county court proceeded as required by statute, the district 
court would have had no appellate jurisdiction over its decisions; but if it 
proceeded contrary to the statutes, the district court had jurisdiction, 
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Aprrrat from Freestone. Tried below before the Hon. L, p, 
Bradley. 
The facts sufficiently appear in the opinion. 


B. H. Gardner, Burrow & Kincaid, for appellants. 


No brief for appellees on file. 


Srayton, Assocrate J ustice.— The petitioner in this case, in effect, 
alleges that a third class road had been legally opened through 
his and without any compensation therefor being paid or de. 

manded; and that, subsequently, without taking any steps which 
would be necessary to open a road in the first instance, the county 
commissioners’ court, against the protest of the plaintiff, and in dig 
regard of his request that his damages be determined as in case of 
the opening of a new road, made an order declaring the road in 
question to be of the second class, and directing that all obstrue 
tions on it, to the width of thirty feet, be removed. 

The petitioner alleges that his land through which the road ran wag 
inclosed and used for purposes of pasturing stock which he owned, 
and that at the places where the road entered and left his inclodsil 
he had gates. On third class roads, which the law declares shall - 
not be less than twenty feet wide, the law permits gates to be 
erected in all cases in which the right of way has been obtained 
without cost to a county; and in cases in which it has been acquired 
at the cost of a county, whether there shall be gates is left to the 
discretion of the county commissioners’ court. Laws Special Ses 
sion, 1884, p. 23, art. 4389. 

The law requires second class roads to be at least thirty feet wide 
(R. 8., 4863), and gives no right to any person to obstruct them by 
gates. 

It will thus be seen that the exercise of the right to establisha 
public road of the second class takes from the land owner property 
and rights other and greater than are taken from him by the estab 
lishment of a third class public road by the owner’s consent and 
without compensation. 

In the one case more land may be taken than must necessarily be 
taken in the other. 

In the one case the land owner may use all of his inclosed land, 
save such as is taken for the road, without other expense than the 
erection of gates at the places at which the road enters his land; 


































while if a road of the other class be established, he cannot use his — 
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lands which were before inclosed, without erecting two additional 
fences. 

The opening of a road of the latter class imposes burdens on the 
land-owner which the opening of a third class road does not; and 
in the one case there is a taking of property not taken in the other. 

Such a taking, without compensation, is in violation of art. 1, sec. 
17, of the constitution, which declares that “no person’s property 
shall be taken, damaged or destroyed for or applied to public use, 
without adequate compensation being made, unless by the consent of 
such person,” etc. G., C. & S. F. R. R. Co. v. Eddins, 60 Tex., 656. 

The county commissioners’ court has power to establish and open 
such public roads as may be necessary, but in order to the proper 
exercise of this power, in accordance with the provisions of the con- 
stitution, statutes have been enacted which provide a mode in which 
roads may be established and compensation made to owners of land 
over which they pass. R.S., 4360-4378, and the amendments thereto, 
approved February 5, 1884 (General Laws, 20). 

The appellees, in the court below, urged demurrers to the peti- 
tion, and, among others, one which asserted the want of jurisdiction 
in the district court to afford to theappellant relief. This demurrer 
was sustained by the court below. 

It is true that the district courts have no appellate jurisdiction 
over matters of which jurisdiction is given to the county commis- 
sioners’ courts; as is it that no such jurisdiction is sought to be 
maintained in this case. 

If the county commissioners’ court had pursued the course pointed 
out by the statute, and in due course of procedure had determined 
that the benefits to accrue to the appellant were equal to or greater 
than the cisadvantages, or that a very small or even a nominal sum 
was a sufficient compensation for the land taken, then the district 
court would have no power to revise a decree of that court deter- 
mining such matters and directing the road to be opened. 

Such, however, is not the case made by the petition. The case 
made is one in which the county commissioners’ court has attempted 
to establish a second class public road over the inclosed lands of 
the appellant, without first having complied with the law, through 
which action his property would be taken from him without com- 
pensation. 

This that court had no power to do, and the district court had 
jurisdiction to grant the relief sought. Bourgeois v. Mills, 60 Tex., 
1; Floyd v. Turner, 23 Tex., 294; Anderson County v. Kennedy, 
58 Tex., 616. 
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The action of the court below was based on the demurrer which 
admits the facts stated in the petition to be true, and not upon the 
answer, which is sworn to, and contains denials of the averments of 
the petition, and the latter cannot, therefore, be considered, 

For the error of the court below in sustaining the demurrer to 
the petition, the judgment is reversed and the cause remanded, 


REVERSED AND REMANDED, 


[Opinion delivered January 27, 1885.] 





Houston, E. & W. Tex. R’y Co. v. W. O. Harprya. 
(Case No. 1896.) 


1, LEGAL HOLIDAY.— The statute does not require the public offices of the state 
to be closed on legal holidays, nor prohibit the courts from transacting busi- 
ness. In enumerating what is forbidden to be done on a holiday, and leay- 
ing the performance of other things discretionary, it is manifest that judicial 
acts, not specially prohibited, which are performed on that day, are not 
void, 

2. SAME.— It is too late to object for the first time in the supreme court to the 
fact that a writ of inquiry was executed in the district court on a legal holi- 
day, and on which writ a judgment was afterwards rendered. If the objec 
tion were good it should have been made in the court below,—to set aside 
the proceedings for irregularity. 


Arprat from Polk. Tried below before the Hon. Edwin Hobby, 


E. P. Turner, for appellant, cited: R. S., art. 1184, p. 191; id. 
(title “ Legal Holidays”), p. 409; Burrill’s Law Dictionary (Dies non 
Juridicus), vol. 1, p. 490; Story v. Elliott, 8 Cow., 27; People 
Bualling, 8 Barb., 354; Butler v. Kelsey, 15 Johns., 179; 24 Tex., 757. 


ITill & Corry, for appellee, cited: R. S., arts. 1184, 1352, 2285, 
2976; Criminal Code, art. 183; House Journal, February 22, 1883, 
March 2, 1883, April 21, 1882, March 2, 1881; Senate Journal, 
March 2, 1881, February 22, 1883, March 2, 1883; Sedgwick on 
Stat. and Const. Law, 2d ed., p. 207; Cross v. Everts, 28 Tex., 531; 
Lewis v. Alexander, 51 Tex., 585; Fisk v. Holden, 17 Tex., 408. 


Wii, Carer Justice.—It seems from the record in this case 
that the defendant below having failed to appear and answer within 
proper time, the court, on the Ist day of January, 1884, heard proof 
as to the plaintiff’s demand, and on the 3d of January thereafter 
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fendered judgment by default against the defendant. No motion 
to set aside the judgment was filed below, nor was any complaint 
made that the amount for which it was rendered was excessive. It 
js claimed, however, on appeal to this court, that the judgment is 
yoid because the cause was submitted on a legal holiday, and that 
it is for a larger sum than was claimed in the plaintiff's petition. 

By our Revised Statutes the Ist of January and other named days 
are declared holidays, on which all the public offices of the state 
may be closed; and it is further provided that they shall be treated 
as Sunday for all purposes regarding the presenting of notes or 
bills for payment or acceptance or the protest of the same. Art. 
9835. 

They also provide that all the exemptions and requirements usual 
on legal holidays may be observed on the days named. Art. 2836. 

They further make provision as to what day shall be observed as 
a holiday when the day named in the statutes shall fall on Sunday. 
Art. 2837. 

In addition to this they forbid the commencement of suits, or the 
issuance or service of any process, upon such days, with the excep- 
tion of cases of suit by injunction, attachment or sequestration. 
Art. 1184. 

It will be seen that these articles mention certain acts which are 
expressly forbidden to be performed ona legal holiday, and others are 
left within the discretion of those to whom their performance is in- 
trusted. They declare that bills and notes shall not be presented or 
protested, nor shall process in ordinary suits be issued or served, nor 
shall the suits themselves be commenced on one of these days; but 
the public offices are not ordered to be closed, nor are the courts 
prohibited from doing business upon legal holidays. The statute 
farther declares that the exemptions and requirements usual upon 
legal holidays may be observed. The word “ may” as used in these 
articles of the statute is not equivalent to “shall,” as is apparent 
from a reading of their language. The change of phraseology from 
“may” to “shall,” and then again to “may,” clearly evidences an 
intention on the part of the legislature to use the one word in a dif- 
ferent sense from the other; to make the provisions as to notes and 
bills, and as to the commencement of suits and issuance and service 
of process, imperative, and to leave the observance of legal holidays 
in all other respects to the discretion of those for whose benefit the 
statute was enacted. Had the Revised Statutes merely declared 
these days to be legal holidays, without saying in what respects they 
might or should be observed as such, there might be some show of 
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reason for contending that no judicial business could be transacted 
on these days. Lampe v. Manning, 38 Wis., 673. 

But when they enumerate what things are positively forbidden to 
be done on holidays, and leave all others discretionary, we can but 
conclude that, in reference to the latter, a holiday is not necessaril 
a dies non juridicus, and a judicial act performed on that day is 
not void. Dunlap v. State, 9 Tex. Ct. of App., 179. ; 

We think, therefore, that the fact that the court below received 
evidence upon a writ of inquiry on the Ist of January, deciding the 
case on the 3d of that month, does not render the judgment void, 

Even if it was the privilege of the appellant to be exempt from 
having his cause considered on the ist day of January, he should 
have claimed it before the trial occurred, or at least made a motion 
to set aside the proceedings for irregularity after the judgment was 
rendered. We think it too late, under any circumstances, to take 
the objection for the first time in this court. 

The judgment was evidently rendered for more than the plaintiff 
below was entitled to under his pleadings, but a remitter of the ex- 
cess has been entered in this court. 

We therefore reverse the judgment and render it for the amount 
adjudged below less the remittitur, viz., $373.20, charging the costs 
of the appeal to the appellee. 


REVERSED AND RENDERED, 


[Opinion delivered January 27, 1885.] 





W. H. Srark er at. v. Nancy Miter. 
(Case No. 1987.) 


1. PRacTICE — JUDGMENT.— There is no error in rendering judgment on the last 
day of the term of court, when the cause is submitted to the court on that 
day. For this, rule 65 for the government of district courts makes special 
provision. 

2. JUDGMENTS.— Statements of irregularities practiced by a district judge, in 
interlining a judgment after its entry, will not be noticed by the supreme 
court when made only in the briefs of counsel, with nothing in the tran- 
script to sustain them. 

3. JUDGE’S NOTES — JUDGMENT.— The entries made by. a district judge on his 
docket are for his own convenience and that of the clerk in making his en- 
tries. They form no part of the record, and, in case of a discrepancy be- 


tween such entries and those made in the records of the court by the clerk, 
the latter must prevail, 
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Error from Orange. Tried below before the Hon. W. H. Ford. 
John T. Stark, for plaintiff in error. 


No briefs on file for defendant in error. 


Wir, Curr Justice.— The record shows that this cause was 
submitted to the court on the law and the facts upon the last day 
of the term, and hence there was no error in rendering judgment 
upon that day. This is expressly provided in rule 65 for the gov- 
ernment of the district courts. 

This disposes of the first assignment of error, and not one of the 
four remaining assignments is founded upon anything contained in 
the record. 

No statement of facts or bill of exceptions is found in the tran- 
script. The judgment contains the names of the parties for and 
against whom it was rendered, and a sufficient description of the 
land adjudged to the plaintiff. There is nothing to show that the 
defendant Charles Goran was entitled to a judgment in his favor 
any more than his co-defendant. 

The charge made in the appellant’s brief, that the judge below 
interlined the judgment after it was entered by the clerk, if it were 
amatter of any importance, is wholly unsupported by the record. 
It rests solely upon the statements of the appellant’s counsel made 
in his brief and argument. We cannot take notice of statements 
of that character coming to us in this manner. The description of 
the land as given in the judgment does not vary from that found in 
the notes taken from the judge’s docket. The former calls for the 
first or north line of the survey to run west to the corner of Tom 
Day’s line on the adjoining lot on the north. The latter calls for 
this line to ran west to Tom Day’s line. We are not informed 
whether Day’s line ran with the other west line or at right angles 
to it, and hence cannot say but that each description is equivalent 
tothe other. Besides, the judge’s notes are for his own convenience 
and that of the clerk making the entries, and form no part of the 
record, and in case of a discrepancy between these notes and an 
entry in the minutes the latter would prevail. 

As to the alleged refusal of the judge to state in writing his con- 
clusions of law separate from his conclusions of fact, the record 
does not show that he was ever requested to make such a statement, 
and hence he was not required by law to do so. There is no error 
in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered January 27, 1885.] 
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Joun C. Mannine v. Toe San Anronro Cruz. 


(Case No. 1620.) 


ag 


JURISDICTION OVER SOCIAL CLUBS.— Where an individual has a right given 
by statute to be a member of a society created by statute, the courts will ip. 
terfere to protect that right, regardless of the question of property, (Citing 
The People v. Medical Society, 32 N. Y., 187.) 

2. CONTROL OF CLUBS AND LITERARY SOCIETIES OVER THEIR MEMBERS.— Clubs 
or societies, whether religious, literary or social, have a right to make their 
own rules regarding the admission and exclusion of their members; such 
rules are articles of agreement to which all who become members are 
parties. 

. SAME.— The fact that a social club is incorporated can in no respect affect itg 
right to regulate the admission and expulsion of members, unless there be 
something in the by-laws to control it. 

4, ACTION — JURISDICTION.— An incorporated society, organized for literary pur. 

poses, but having neither capital stock nor corporate property, adopted the 

following by-law: ‘‘ Any member shall forfeit his membership to the club 
whose conduct shall be pronounced by a vote of the majority of the board 
of directors present at a meeting to have endangered the welfare, interest 
or character of the club.” Under that by-law a member was expelled, 
Held, that in the absence of a by-law requiring the member to be notified 


oo 


of the fact that he was to be tried, the action of the directors, though with- 


out notice, will not be revised by the courts. 

5. BILL OF RIGHTS.— The rights of a member of such a club are not such ag 
come within the meaning of sec. 19 of the Bill of Rights. 

6. Same.— When parties form voluntary associations for social or literary pur- 
poses, and adopt rules by which to regulate their conduct and measure their 
rights, such rules must govern, and the bill of rights cannot be looked to for 
the purpose of nullifying their voluntary compact. 


Aprrat from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

The appellant, who brought this suit, was a member of the San 
Antonio Club, a corporation created, organized and doing business 
under the laws of Texas at San Antonio, and formed for literary 
purposes, to promote social intercourse among its members and to 
provide them the conveniences of a club house. The club had no 
capital stock. Its funds are made up of initiation fees and monthly 
dues; but it owns valuable personal property, consisting of furniture, 
fixtures and other appointments in the club house, a valuable library 
and reading room and a stock of wines, liquors and cigars. 

The board of directors of the club, moved (as appellant alleged) 
“by a spirit of malice and a predetermination to expel him; without 
any cause or provocation, irregularly, without authority, without 
notice to him of the nature of the charges against him, and with- 
out giving him an opportunity to be heard in his defense, on the 
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93d of November, 1883, expelled and dropped him from the roll of 
members of the club, and thereby deprived him of all his rights, 
privileges and franchises as one of its members.” 

The appellant immediately, on being informed of his expulsion, 
demanded of the board of directors that they inform him of the 
nature of the charges against him, by whom preferred, and that he 
be given an opportunity to be heard in his defense, which request 
they refused to grant. 

The appellant then applied for a writ of mandamus to compel 
the board of directors to restore him to all his rights, privileges and 
franchises as a member of the club. 

An alternative writ of mandamus was issued and due return made 
thereto, but the court, upon the pleadings, refused to issue a peremp- 
tory writ, and an appeal was taken to this court. 

The return admitted the expulsion of appellant, and set forth 
causes unnecessary to here state; they denied that they were 
prompted by malice, and alleged that appellant knew that charges 
would be presented against him — knew that his expulsion would 
be attempted, and failed to attend and make defense. 

The directors of the club, to whom the alternative writ was 
directed, made return thereto, stating that the appellee was a cor- 
poration organized for literary purposes; to promote social inter- 
course among its members and to provide them the conveniences of 
a club house; that the club had no capital stock, no corporate prop- 
erty, except such furniture and other paraphernalia as are needed 
and customary, all of which were in constant use, subject to deteri- 
oration and wearing out by such use, and none of which was kept 
or used for pecuniary profit or gain, and that it was no part of its 
purpose to make such profit or gain; that the club, had adopted for 
its proper government a constitution or by-laws and rules, which 
are attached to the return; that among other provisions of the con- 
stitution or by-laws, the following are contained: 


* ARTICLE IV. 


“The name of every member failing to pay his dues within one 
month after the same become due shall be placed in the frame pro- 
vided for notices, of which the treasurer shall inform him in writ- 
ing; and if the said dues are not paid within thirty days thereafter, 
he shall cease to be a member of the club, and his name shall be 
erased from the books, unless he can show satisfactory reasons for 
the non-payment thereof to the board of directors.” 
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“ ARTICLE XI. . 


“Sec. 6. Any member shall forfeit his membership to the club 
whose conduct shall be pronounced, by a vote of the majority of 
the board of directors present at a meeting, to have endangered 
the welfare, interest or character of the club.” 

The assignments of error noticed were as follows: 

Ist. “The court erred in dismissing the proceedings upon the 
ground that it had no jurisdiction to grant the relief asked for by 
the relator.” 

2d. “The court erred in holding that the act of the board of 
directors of the San Antonio Club in expelling the relator from the 
club, it being a social club, is conclusive, and, whether regular or 
irregular, their act is not a subject for revision by the courts of the 
state.” 

3d. “The court erred in holding that under sec. VI, art. XI, of 
the constitution of the San Antonio Club, the board of directors were 
authorized to expe! and disfranchise plaintiff without notice to him 
of the nature of the charges preferred against him; of the time they 
would meet to consider the same, and offering an opportunity to the 
plaintiff to defend himself.” 

4th. “The court erred in refusing to issue the peremptory writ of 
mandamus as prayed for, because the return to the alternative writ 
does not show that the board of directors gave the plaintiff notice of 
the meeting held on the 23d day of November, 1883, nor that any 
charges were preferred against plaintiff that would be investigated 
by them at that meeting, nor that plaintiff had any opportunity to 
defend himself thereat.” 


Breneman & Bergstrom, for appellant, on the proposition that 
courts will inquire into the acts of incorporated societies which pass 
on the rights of their members, cited: Pulford v. Fire Department 
of Detroit, 31 Mich. (9 Post), 458; Fisher v. Keane, 27 Eng. Rep. 
(Moak’s notes), 586 (11th Chanc’y Div., 353); Wachtel v. Noah, 60 
How. Pr., 424; State v. Milwaukee, etc.,.Co., 47 Wis., 670; Com- 
monwealth v. Penn.,.etc., Co., 2 Serg. & R., 141; Cannon v. Toronto 
Corn Ex., 27 Grant’s Chancery (Upp. Can.), 23; Cannon v. Huron 
College, 27 Grant’s Chancery (Upp. Can.), 605; De Lacy v. Neuse 
River, etc., Co., 9 Am. Dec., 274; Southern Plank Road Co. v. Hixon 
et als. 5 Ind., 165; High on Ex. Leg. Rem., sec. 295; Angell & 
Ames on Corp., secs. 408-420 (9th ed.). 

That in such cases mandamus is the proper remedy, they cited: 
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The People ex rel. Bartlett v. Medical Baimeey, 32 N. Y., 187; People 
». New York Society, 5 N. Y. (Supreme Court), 85 (3 How., 361); 
High on Ex. Leg. Rem., secs. 291-294; Field on Corp., secs. 227, 
928, 500; Disrows @ Mess. Med. Soc., 12 Cush., 402. 


1 Waelder &: Upson, for appellee, on the proposition that social clubs 
, have the right to adopt their own rules for their own government, 
i cited: 2 Wait’s Act. & Def., 257; High on Mand., §§ 299, 296, 297, 

: 998; Field on Corp., §§ 63, 65; Boone on Corp., § 284; State ew rel. 
Soares v. Hebrew Congregation, 30 La., 205 (33 red ep., 217); 
Dickenson v. Chamber of Commerce, 29 Wis., 45 (9 Am. Rep., 545); 
People ex rel. Ditcher v. German United Evangelical Church, 53 N. 
Y., 110; Crocker v. Old South Society, 106 Mass., 496; Sale v. First 
Baptist Church (Iowa, 1883), 16 Rep., 749; Green v. Afr. Met. 


Church, 1 Serg. & R., 254. e 
Derany, J. Com. Apr.— The first and second assignments of error 
will be considered together. And these assignments must be re- 
| garded rather as presenting inferences drawn by counsel from the 


judgment rendered, than rulings of the court. The presiding judge 
| did not write out his conclusions of law. He simply gave judg- 
ment in the following words: “After argument, it being the opin- 
' ion of the court that no case is presented which would warrant the 
' granting of a peremptory mandamus, it is ordered, adjudged and 
decreed that the alternative writ of mandamus heretofore issued be 
discharged.” 

The first assignment is that the court “erred in dismissing the 
| proceedings on the ground that it had no jurisdiction to grant the 
relief asked for by the relator.” It is clear that this assignment 
does not correctly represent the judgment, for we can only conject- 
ure the grounds upon which the court rested its decision. 

Upon these two assignments appellant presents this proposition: 
“Courts will inquire into the regularity of the acts of incorporated 
clubs or societies, when they undertake to pass upon the rights of 
their members; particularly when such organizations own property, 
and such acts deprive the members of rights in the property.” 

Courts will not always inquire into the irregularity of the acts 
of an incorporated club or society, although the society — as distin- 
guished from the individual members — may own property; and 
they will sometimes interfere to protect the individual’s right to 
membership, whether the society owns property or not. Where an 
individual has a right, given by statute, to be a member of a soci- 
ety created by the statute, the court will interfere to protect that 
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right, regardless of the question of property. This is illustrated 
by the case of The People v. Medical Society, 32 N. Y., 187. The 
legislature of New York had by statute established medical sogig. 
ties in the several counties, and had provided that physicians pog, 
sessing certain qualifications should be entitled to membership. Ong 
Bartlett, at the date of his application, possessed the prescribed 
qualifications, but the society rejected him, because at a former 
period he had practiced what the medical faculty styled empiricism, 
He applied for a mandamus to enforce his right, and it was gus, 
tained. 

And when membership in certain societies confers upon the indi. 
vidual important benefits, as in aid societies, benevolent societies, 
etc., or peculiar advantages in trade and business, as in chambers of 
commerce, these are important and valuable rights which are pro. 
tected by the law of the land, and are generally secured in some 
way by the charter of incorporation. All the cases cited by appel- 
lant’s counsel are not within our reach; but we think they will gen- 
erally be found to belong to one or the other of these classes. Seg 
2Serg. & Rawle, 141; State v. Chamber of Commerce, 47 Wis, 
670; Plank Road Co. v. Hixon, 5 Ind., 165; Roehler v. Mechanics? 
Aid Society, 22 Mich., 86. 

But we think it has been generally held that clubs or societies, 
whether religious, literary or social, have the right to make their 
own rules upon the subject of the admission or exclusion of mem- 
bers, and these rules may be considered as articles of agreement to 
which all who become members are parties. If in violation of these 
rules a member is expelled, it has in some instances been held that 
a mandamus will issue to reinstate him. Commonwealth v. Penn, 
Ben. Inst., 2 Serg. & R., 140; Green v. African Meth. Society, 1 
id., 254. 

In the case of the German Reformed Church v. Seibert, it was 
determined that if a member be expelled, even in violation of the 
rules of the church, his remedy is by appeal to the higher courts of 
the church and not to the civil tribunal. 3 Barr., 282. See, also, 
People v. German United Evangelical Church, 53 N. Y., 103. 

In the case of French v. Old South Society, 106 Mass., 479, it was 
held that a member who forfeited his membership by abandoning 
the church forfeited also his title to a pew in the church, that 
condition having been incorporated in the deed by which he held it, 

The fact that aclub or society is incorporated would not, we 
think, in any way affect its right to make its own rules, unless there 
Was something in its charter or in the general law under which it 
was incorporated which controlled it in this respect. 
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In the case before us the club was organized for literary purposes; 
to promote social intercourse among its members, and to provide 
them the conveniences of a club house. It had no capital stock, 


and no property, except the furniture of its rooms. All the 


rights and interest of a member of the club in its property or 

ivileges ceased with the termination of his membership. All 
members were required to sign the constitution or by-laws. No 
definite mode of trial was pointed out by the by-laws; but section 
§of article 11 provides as follows: “ Any member shall forfeit his 
membership to the club whose conduct shall be pronounced, by a 
yote of a majority of the board of directors present at a meeting, 
to have endangered the welfare, interest or character of the club.” 

Appeliant does not pretend that, in his expulsion, the board of 
directors violated in any way the by-laws of the club. But he in- 
sists that he was entitled to a notice of the proceedings against him, 
and to a formal trial. And that he was entitled to this whether it 
was provided for in the by-laws or not. And for this he appeals to 
section 19 of the Bill of Rights. 

It is true that in most, perhaps all, of the cases which occur in 
the books, notice to the party is treated as necessary to the validity 
of the proceedings. But it is also true that most, or all, of these cases 
involve rights of such a character as are recognized and protected 
by the law of the land, or else the articles of association provide 
for notice to the party and some method of trial. The question 
then is this: “ Were the rights and privileges of appellant as a 
member of the San Antonio Club, such as come within the meaning 
of section 19 of the Bill of Rights?” That section is as follows: 
“No citizen of this state shall be deprived of life, liberty, property, 
privileges or immunities, or in any manner disfranchised, except by 
due course of the law of the land.” 

These guaranties were mainly intended to protect the citizen 
against oppression by the government; but they do not protect him 
against himself or against his own agreements. When, therefore, 
persons enter into organizations for purposes of social intercourse or 
pleasure or amusement, and Jay down rules for their government, 
these must form the measure of their rights in the premises, and it 
is vain to appeal to the Bill of Rights against their own agreements. 

We have not noticed the assignments of error in detail; but we 
have considered the questions raised by them. Our opinion is that 
the judgment should be affirmed. 

AFFIRMED. 
[Opinion adopted November 28, 1884.] 
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HH. & T. C. R’y Co. v. Barney Devaryy. 


(Case No. 5085.) 


Galveston, presented it to a brakeman on appellant’s train, who informed 
him that he was on the right train. After going a few hundred yards on 
the train he was put off by the conductor at night, and in trying to walk 
back on the railway track fell through trestle work and received serioyg 
damage, for which he sued the company. Held, that under the circum. 
stances of the case, which are more fully detailed in the opinion, it wag not 
contributory negligence for the appellee to attempt to make his way back to 
the depot on the railway track. 

2. NEW TRIAL— NEWLY DISCOVERED EVIDENCE.— After a verdict had been 
rendered for the injured man for $2,700, in the case above stated, the rail- 
way corporation moved for a new trial on the ground of newly discovered 
evidence. They filed an affidavit showing that one J. W. Miller heard the 
injured man and his companion say, on the night of the injury, that they 
had started for the depot on a dirt road, but fearing that they might not be 
able to find the depot, they got on the railway track, and the plaintiff, sup- 
posing he was on level ground, stepped off and fell in the ravine.” Held, 
it appearing in evidence that the man Miller had assisted to convey the 
injured man to the depot on the night when he was injured, and had been 
all the time in the employment of the defendant company, it would seem 
that proper diligence on the part of the company might have discovered 
the testimony sooner, and the application for a new trial was properly over- 

ruled. 


Apprat from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Suit by appellee, brought March 6, 1883, and an amended petition 
filed October 25, 1883. 

The petition alleged that the plaintiff and one Rush were immi- 
grants from Ireland, and were going to Galveston. They had im 
migrant tickets from Philadelphia to Galveston, but that their 
route from Denison was over the Missouri Pacific Railroad. They 
reached Denison in the night. Some time afterwards one of de- 
fendant’s trains came up to the platform, and the two immigrants 
approached the brakeman, who stood at the door of one of the cars, 
presented their tickets, and asked him if that was the train to Gal 
veston. He told them that it was, and directed them to enter, 
which they did. 

The train started, and had gone only two or three hundred yards 
when the conductor examined plaintiff’s ticket, and told him he was 
on the wrong train and must get off. The train was immediately 
stopped and the two men directed to get off, which they did. That 
this occurred on or near the end of a trestle thirty or forty feet 


1, NEWLY DISCOVERED EVIDENCE.— An emigrant to America, having a ticket to 
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high, and that it was so dark that they could not see their way. 
Plaintiff made a few steps, and fell to the bottom of a deep ravine, 
whereby he was seriously and permanently injured. Plaintiff was 
about thirty-five years old, in perfect health, and was a common 
laborer. 

He was completely disabled by injury to his back and one of his 
ankles. He claimed $10,000 actual damages, and the same amount 
gs exemplary damages. 

The defendant demurred, denied generally, and charged that, if 
plaintiff was injured, it was the result of his own carelessness. 

Judgment rendered for plaintiff for $2,700. 

Among other things, the court charged the jury that, if the 
plaintiff's ticket did not entitle him to travel on that train, the con- 
ductor might lawfully put him off; but it must be ina place of 
safety. “And if you believe that the conductor did not land the 
plaintiff in a place of safety, but that it was in one of danger, and 
that, in attempting to make his way back to Denison, he fell through 
a trestle on defendant’s road, while acting with due care and cau- 
tion, and,was thus injured, . . . you will find in favor of the 
plaintiff.” 

Plaintiff and Rush both testified that they were put out on the 
track, the cars barely coming to a halt and immediately starting 
again; that they were in perfect darkness, and could not see the 
track or anything else; that, after making a few steps, plaintiff fell 
tothe bottom; that Rush crawled over the trestle to the depot and 
got help and a light, and then moved plaintiff to the depot. There 
was no dispute about the character of the injuries. 

The conductor and several other witnesses swore that the men 
were put out about one hundred feet south of the trestle at a place 
where a dirt road crosses the track and leads back to the depot. 
The conductor said he held his light and pointed out the road to 
the men; told them to follow that back to the depot, and “to look 
out for openings in the road.” 

It appears that about one hundred feet south of the dirt road a 
railroad crosses the defendant’s track. All trains stop before reach- 
ing this crossing, and the conductor and engineer stated that the 
stopping place is at or near the crossing of the dirt road; but other 
witnesses of the defendant testified that the trains often stopped 


north of the dirt road, and even on the trestle. 


It seemed to be left uncertain where the train stopped on the 
night of the accident — whether at the dirt road or at the trestle. 
Plaintiff and Rush denicd that the conductor told them of the dirt 
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road, or gave them any directions, except to go back to the depot, 
One of the grounds of the motion for a new trial was newly dig 
covered evidence. 

One J. W. Miller made affidavit that on the night of this agg. 
dent he heard the two men say that they had started back on the 
dirt road, but fearing that they might not be able to find the depot, 
they got on the railroad track, and plaintiff, supposing he wag on 
level ground, stepped off and fell into the ravine. 
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LR. De Armand, for appellant. 
Woods, Wilkins & Cunningham, for appellee. 


Detany, J. Com. App.— The first assignment of error questions 
the first paragraph of the charge in which the jury were told that 
under the circumstances shown by the evidence the conductor wag 
justifiable in putting the plaintiff off the train, but was required to 
put him off at a safe place. 

Whether this charge was correct or not, the appellant at least 
cannot complain of it and appellee does not object to it. When we 
consider that the plaintiff was on the car by a mistake which was 
caused by the negligence of the brakeman; that the mistake was 
discovered within three hundred yards or less of the depot; and 
that the facts were fully explained to the conductor; and consider 
ing further the darkness of the night, and the apparent danger to 
the men of being put off at suchia place and time, we may well 
question whether it was not the duty of the conductor to take the 
plaintiff back to the depot. We do not express any opinion on the 
question, but we feel warranted in saying that appellant has no 
ground of complaint against this part of the charge. 

There is no merit in the second or in the third assignment. Thé 
evidence is sufficient to sustain the verdict. 

The fifth assignment is that the court erred in overruling the 
motion for a new trial. The only noticeable feature of this motion 
is the allegation of newly discovered evidence, viz., that of J. H. 
Miller. In the first place Miller appears to have been one of the 
employees of the company. He was at the depot at the time of 
the accident, and was one of the two men who went with Rush to 
carry the plaintiff from the ravine to the depot after he was hurt. 
It would seem that, with proper diligence, this testimony might have 
been discovered before the trial. In the second place, this evidence 
is merely cumulative, and thirdly, it is by no means certain or highly 
probable that if it had been introduced it would have changed the 
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result. See Hatchett v. Conner, 30 Tex., 104; Frizzell v. Johnson, 
30 id., 31. 

The defense proceeds upon the theory that if the plaintiff at- 
tempted to walk back to the depot on the railroad track, this was 
an act of negligence on his part and he cannot recover. Now, even 
if we admit this to be true as a general rule, it may well be doubted 
whether it is true in this case. It was only a few hundred feet to 
the depot. The circumstances were peculiar. The men were utterly 
confounded at the thought of being put off. The plaintiff told the 
conductor that “it was a wrong thing to put them off in that way.” 
The conductor admits that he could not make them understand 
why they were put off. It was so dark that they could not see 
even the ground on which they were to walk. 

They were not told that there was a trestle work on the railroad 
track or a ravine under it, but the conductor says he showed them 
the dirt road by the light of his lamp and told them to take that 
and “to look out for openings in the road.” What these words may 
mean we do not pretend to know, but they must have been intended 
asa warning or they would not have been spoken. Thus when the 
train passed on the men were left standing there in the darkness. 
Before them, or near them, was a dirt road which they could not 
see, but in which they were told there was danger. 

There was also the railroad track, which was equally invisible, but 
as they were not warned of any danger there they might (and not 
without reason) suppose that their safest aad oniy way to get back 
was by that route. Without attempting to determine what the 
men should have done in this dilemma, we have no hesitation in con- 
cluding that they should not have been placed in such a position. 
Qur opinion is that the judgment should be affirmed. 


AFFIRMED. 
[Opinion adopted January 30, 1885.] 





J. R. Farrar v. C. W. Beeman Er At. 
(Case No. 1945.) 


1, Jurispiction.— When suit was brought in the district court upon a contract 
upon which (aside from a claim for damages on account of its alleged 
breach) there were due less than $500, according to the averments of the 
petition, but in addition thereto $3,000 were claimed as damages resulting 
from a breach of the contract, it was held that a plea to the jurisdiction on 
account of the amount in controversy was properly overruled, 
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2. STIPULATED DAMAGES.— Courts generally are inclined to treat a fixed sum 
designated as damages in a contract as a penalty, and to hold that the real 
damages are to be inquired into. 

8. Same.— In a contract for the delivery of cattle it was stipulated that cattle of 
designated brands, belonging to the seller, should be delivered in a specified 
time for an agreed sum. Three thousand dollars was advanced by the pur- 
chaser on the contract before delivery of cattle. The contract stipulated 
that, if the purchaser failed or refused ‘‘ to accept and receive said cattle at 
the time and place appointed, then the $3,000 paid as above shall be forfeited 
and held” by the seller. A large proportion of the cattle contracted for 
were received, after which the purchaser refused to receive more. Held, that 
a total and not a partial failure to receive the cattle was necessary to entitle 
the seller to recover the $3,000 as fixed damages, 

4, Same.— If a partial breach of contract occurs, the sum fixed as liquidated 
damages is, as to that breach, only penalty, and damages will be given on 
proof without regard to it as a standard by which to estimate damage, 
(Following Shute v. Taylor, 5 Metcalf, 61.) 


Aprrat from Navarro. Tried below before the Hon. L, PD, 
Bradley. 

C. W. Beeman, 8S. A. Beeman and J. A. Beeman brought this suit 
against the appellant J. R. Farrar upon a contract which was en- 
tered into by the Beemans and the Tecalote Stock Company of 
New Mexico, dated March 7, 1882, and executed in duplicate. The 
contract was assigned by the Tecalote Stock Company to James 
Farrar with the consent of the Beemans, and it is as follows, viz.; 


Tae Strate or Texas, 
County of Navarro. 


Know all men by these presents, that we, C. W. Beeman, of said 
Navarro county, on the one part, representing himself and §. A, 
Beeman and J. A. Beeman, by the power of attorney of the said §. 
A. Beeman and J. A. Beeman, and the Tecalote Stock Company of 
New Mexico on the other part, do hereby enter into the following 
agreement: 

I, C. W. Beeman, representing myself and the said S. A. Beeman 
and J. A. Beeman, on my part do hereby agree and bind myself to 
deliver at my stock pen in Navarro county to the said Tecalote 
Stock Company, or their agent, M. Lynch, on, or before if practi- 
cable, the 22d day of May, 1882, one thousand head of stock cattle. 
And it is agreed and understood that I am to include in said num- 
ber of cattle all that certain stock of cattle branded Z, also Z on the 
side and O on the neck, also 9 B. And if the number of cattle of 
the said brands should exceed one thousand head, the excess shall 
also be included; and further, if I should fail to find and gather as 
many as one thousand head of cattle of said brands, then I am to 
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make up and deliver the deficit in number of other stock of the 
same or as good average as to quality as the stock of said brands. 

It is aiso specially understood that all the three-year-old steers, and 
steers over that age, are reserved and are not included in this con- 
tract. There are also reserved from sale and the operation of this 
contract fifteen mother cows and one bull of the Z and Z with O on 
neck brands. There are also reserved from the operation of this 
contract some few old cows which have heretofore been given by S. 
A. Beeman to her daughters, of the 9 B brand. 

The Tecalote Stock Company, acting by their agent M. Lynch, 
agrees and binds itself to pay to C. W. Beeman $11 per head for 
said cattle when delivered, and on this day do advance to said C. 
W. Beeman on said cattle the sum of $3,000, which is to be cred- 
ited on the total amount of the price of said cattle, and agree also 
to pay the price of $11 each for two saddle horses which the said 
0. W. Beeman agrees to deliver to said Tecalote Cattle Company at 
the same time, being two of the seven horses now owned by J. A. 
Beeman. 

And it is further agreed between the parties that the Tecalote 
Stock Company shall designate some man who shall be an available 
and active cattle drover or herdsman, who shall be employed at 
reasonable wages by the said C. W. Beeman, who shall assist the 
said Beeman in gathering and delivering the said stock. 

It is understood that the Tecalote Stock Company will put their 
road brand on the cattle at the place of delivery, and will pay for 
them according to the tallies kept by the parties as the same are 
road-branded. 

It is agreed that in the event that the Tecalote Stock Company 
shall fail or refuse to accept and receive said cattle at the time and 
place appointed, then the $3,000 paid as above stated shall be for- 
feited and held by said C. W. Beeman. And it is further agreed 
that in the event the said C. W. Beeman shall fail or refuse to de- 
liver said cattle, then the said Tecalote Stock Company are to gather 
the stock of said brands at the expense of said C. W. Beeman, and 
after gathered and road-branded to pay the price of $11 per head 
less the expense of gathering and herding, and damages to amount 
of $3,000. 

This contract is to become of full force and effect as soon as the 
Tecalote Stock Company shail deposit to the credit of C. W. Bee- 
man in the bank of Jester Bros., Corsicana, Texas, the said sum of 
$3,000. 

The plaintiffs alleged that the contract went into effect upon the 
Vou, LXIII — 12 
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terms specified, viz., that the Tecalote Company should pay at the 
‘ time when it was édhened into, to the plaintiffs, $3,000, to be applied 

as a credit on the sale, and to be treated and retained as a forfeit in 

case the company failed to accept and receive the cattle when tep. 

dered according to the provisions of the contract. The petition 

further alleged that the plaintiffs delivered to the appellant Farrar 
four hundred and eighty-one head of the cattle contracted for jp 
pursuance of the contract, for which he paid them the sum of $2,000; 
that the amount due for said four hundred and eighty-one head of 
cattle at the price stipulated — $11 per head — amounted to $5,291, 
thus leaving a balance due on said four hundred and eighty-one 
head of cattle of $3,291. Plaintiffs alleged that Farrar refused to 
accept the remainder of the cattle contracted for, although they 
were ready to deliver them and offered to do so, whereby he fon 
feited the $3,000 which plaintiffs had received upon the terms above 
stated under the contract. 

The plaintiffs prayed for judgment for their said demand and for 
general relief. 4 

The answer of appellant consisted of a general demurrer and 
five special exceptions as follows: 

1. That appellees failed to allege any breach of the contract sued 
on. 

2. That appellees did not allege the performance of the condi 
tions precedent to the recovery of the forfeiture claimed, and showed 
no reason for holding the $3,000 as liquidated damages. 

3. That appellees did not allege facts sufficient upon which to 
base a recovery of the forfeiture claimed. 

4, That there was no tender of the cattle alleged. 

5. That the court was without jurisdiction, because the petition 
shows only $291 due. Appellant also pleaded in reconvention for 
damages, alleging that appellees had failed to comply with the con 
tract, whereby appellant was damaged. 

Verdict for appellee for $2,168.33. 







































































Simpkins, Simpkins & Neblett, for appellant, that the sum desig- 
nated ($3,000) was a penalty and not stipulated damages, cited: 
Lampman v. Cochran, 16 N. Y., 275; Shute v. Taylor, 5. Mete, 61; 7% 
Taylor v. Marcella, 1 Wood, 302; Hoagland ». Segur, 38 N. Y., 930; F 
Berry v. Wisdom, 3 Ohio St., 241; Moody v. Oulver, 18 Barb., 336; 
1 Pomeroy’s Eq., 444; Willianis v. Green, 14 Ark., 315, 322 ; Central 
Law Jour., vol. 19, N o. 16, p. 304. 

There could be but one act of performance, citing: 2 Pars. on 
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Cont., 31, 164; Clark v. Baker, 5 Metc., 452; Robert v. Beatty, 
9 Penn., 63. 
The $3,000 could not be recovered for a partial failure: Jamison 
y. Gray, 29 Ia., 587; Lee v. Overstreet, 44 Ga., 507; Shreve v. 
Brereton, 51 Penn. St. (1 P. F. Smith), 171; Hamaker v. Schroers, 
49 Mo.; Lyman vw. Babcock, 40 Wis., 516; 42 id., 679. 
A partial performance, accepted, left appellee to his remedy for 
_ damages, depending on proof and not fixed damages, citing: Shute 
v. Taylor, 5 Metc., 61; Mason v. Decker, 72 N. Y. (27 Sick.), 595; 
Duston v. McAndrew, 44 N. Y. (5 Hand), 72; Booth v. Tyson, 15 
Verm., 515; 2 Jones (N. C.), 403; Bowker v. Hoyt, 18 Pick., 555; 
9 Jones (N. C.), 454; Miner v. Bradley, 22 Pick., 457; Taylor vw. 
Marcella, 1 Wood, 302; Roberts v. Beatty, 2 Penn., 69. 


No briefs on file for appellees. 








} Water, P. J. Com. Avpp.— The plaintiffs sued, in effect, for dam- 
ages for the failure on the part of the defendant to receive the 
residue of the cattle which, under the contract, he had agreed to 
take, and for the amount left unpaid for those cattle which he had 
received. ‘The contract itself was set forth in the petition, together 
_ with the facts which had transpired under it, and the plaintiffs in 

: their petition construed them as entitling them to the full amount 
of the stipulated damages, $3,000; and they prayed for judgment 
in accordance with that interpretation, and also for general relief. 
Their claim as thus asserted was for an amount within the jurisdic- 
tion of the district court, and the court did not err in overruling the 
defendant’s exception tothe jurisdiction of that court. The excep- 
tion to the jurisdiction proceeds upon the idea that if the plaintiffs 
are not entitled under the facts alleged to maintain the claim set up 
in the petition for $3,000, as being forfeited upon the assumption 
that the same may properly be appropriated by them as forfeited 
liquidated damages which has been already paid into their hands, 
that they seek to enforce no other cause of action in the petition 
except for $291 as unpaid purchase money, and that that sum not 
being within the jurisdiction of the district court, that court would 
not have jurisdiction of the case. This view is, we think, more 
® _ specious than strictly consistent with a correct analysis of the char- 

} acter of the suit. 

The plaintiffs evidently are seeking to recover damages for the 
default of the defendant in failing to receive all the cattle contracted 
for, instead of receiving a part as he did, and refusing to accept the 
remainder. 
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For the cattle they had delivered they received at the time of 
their delivery $2,000, which with the $3,000 paid on account when 
the contract was entered into, left on that transaction due the plaint. 
iffs only $291; but it was not for that sum alone they sue, but the 
allege that they are entitled to $3,000 as forfeited stipulated dam. 
ages, which being already in their hands they need not ask a judg. 
ment for; but under that view of their right to compensation ag 
damages, the defendant would be indebted to hues on account of the 
cattle which were delivered to him in the sum of $3,000, on an esti. 
mate of the value of said cattle at $11 per head. This was in effect 
the statement by the plaintiffs of their account against the defend. 
ant, and if, as a matter of law, it appears from the facts thus alleged 
that they are not entitled to claim the $5,000 in their hands as a 
forfeit, but that it must be taken as a credit on the transaction of 
sale and delivery of the cattle, it is apparent, we think, that the 
plaintiffs seek nevertheless under their petition to recover damages 
to the amount of $3,000, or such sum as they may be entitled to re 
cover under the evidence. ‘The case would not have been different 
in principle if the plaintiffs in their petition had credited the $3,000 
on the sale and delivery transaction, and had prayed judgment 
against defendant for that sum as liquidated damages doe them 
under the contract. 

The plainti ffs, declaring upon a breach of the contract, sue for dam- 
ages arising therefrom, and they claim under their construction that 
they are entitled to the benefit of the clause in the contract provid- 
ing that $3,000 shall be deemed the conventional and agreed sum 
due them as damages on the happening of the contingency for which 
they sue, but they do none the less sue for damages upon the facts 
alleged even though it may transpire that they be not entitled under 
the law to that measure of damages to which they deem themselves 
entitled. The court will grantsuch relief under the prayer for gen- 
eral relief as the plaintiffs may show themselves to be entitled. See 
Sayles’ Pleadings, sec. 70, and authorities there cited. See Hardy 
v. De Leon, 5 Tex., 212; Nash v. George, 6 Tex., 234; Wintz o 
Morrison, 17 Tex., 372; 18 Tex., 794; Smith v. Clopton, 4 Tex., 109; 
Mitchell v. Sheppard, 13 Tex., 484. 

We are of opinion, therefore, that the court did not err in overrul- 
ing the defendant’s general demurrer, nor the exception that the 
court was without jurisdiction. 

The clause in the contract providing for stipulated damages had 
reference, we think, to a total and not a partial failure of the parties 
to it, respectively, to comply with their undertakings. “Our 
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courts,” says Sedgwick, Meas. Dam. [412], “ will be found generally 
inclined to treat a fixed sum as a penalty, and to hold that the real 
damages are to be inquired into.” Whether the contract contem- 
plates in its provisions a penalty fixed by the terms of it, or whether 
they are intended to fix a specified amount as liquidated damages, 
is the proper subject of construction by the court. See 2 Sedg. 
M. of Dam. (7th ed.), note (a), p. 250; 1 Taylor, Ev., 56. In constru- 
ing this contract in that respect, the subject-matter contained in it 
indicates the intention of the parties, and the interpretation of 
their meaning is not embarrassed, as cases of the kind often are, by 
the express use of technical expressions relating to the matter, as, 
for instance, where it is specified in terms that the amount indicated 
is “stipulated damages,” or fixed “as a penalty,” and the like. 
Whilst the use of the term “stipulated damages” does not neces- 
sarily require the contract to be construed as establishing the dam- 
ages as fixed and stipulated damages, and therefore to control as 
the measure of damages between the parties, such terms neverthe- 
less complicate more or less the question of construction involved. 
Here, however, we think it clear upon the leading canon of inter- 
pretation for contracts,— the intent of the parties,— that they con- 
templated the stipulated forfeiture as applying only to the case of a 
total and not a partial failure. 

“The subject-matter of the contract and the intention of the 
parties are the controlling guides. . . . If the contract is such 
that the strict construction of the phraseology would work absurdity 
or oppression, the use of the term liquidated damages will not pre- 
vent the courts from inquiring into the actual injury sustained, and 
doing justice between the parties.” 2 Sedg. on Meas. Dam., 215 
(ith ed.). 

It cannot reasonably be supposed from the terms of this contract, 
for instance, that it was in contemplation of the parties that in case the 
Beemans had delivered to the defendant all the cattle they had agreed 
to deliver, save only a dozen or fifty head, that the defendant would 
be authorized to gather from his herds a sufficient number to supply 
the deficit, and, according to the letter of the contract, to satisfy 
damages to the amount of $3,000. Similar application may be 
made by reversing the operation of the contract, in case of a deliv- 
ery of the bulk of the cattle contracted for, and a refusal to accept 
a merely trifling residue of the cattle. It cannot be supposed that 
in such cases as are supposed, and which might well occur without 
fault or fraud on either part, that it was the intention that such de- 
faults as these should operate to forfeit $3,000. See Watts v. Shep- 
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pard, 2 Ala., 445, 446, 447. We think the forfeiture applicable 
only to a total default, and not certainly where both parties acqui- 
esced and concurred in executing the contract according to its terms 
to the extent that it is shown by the pleading and the evidence the 
did. The proposition is stated in a note in 2 Sedgw. Meas, Dam, 
213, that although the parties have agreed upon a sum as liquidated 
damages, yet if it appears that the agreement contemplated only a 
total failure to perform, and there has been a partial performance by 
defendant, he is liable only for the damages resulting from the par. 
tial failure. Citing Lampman.v. Cochran, 16 N. Y., 275; 19 Barb, 
(N. Y.), 388; Shute v. Taylor, 5 Mete., 61. 

It seems that a stated sum made payable as stipulated damages 
for a total failure to comply with the contract cannot, by construe. 
tion, be applied to any infraction after acceptance of part perform. 
ance, as was done by the plaintiffs in this case. 1 Sutherland on 
Dam., 528, and authorities there cited. In case of such a stipnla- 
tion, the stated sum is only recoverable upon the happening of the 
very event mentioned in the contract; in this case such event would 
be the total failure of the defendant to accept or receive the cattle, 

The court, in its charge, established as a matter of law that the 
measure of damage was $3 per head for the remainder of the cat- 
tle which were not delivered, which is assigned as error. The con- 
tract called for one thousand head of cattle; the forfeit agreed on 
being $3,000, the court evidently acted upon the opinion that the 
ratio of $3 per head was the measure of damage for a partial fail- 
ure to accept as determined by the parties in their contract respect 
ing the amount of liquidated damages. The view thus taken, it 
seems, is suggested, if not supported, by authority; but the rule, it 
appears, is variously applied in different cases. Sutherland says: 
“Tf a partial breach occurs, it has sometimes been said the stated 
sum is, as to that breach, only penalty, and damages are given on 
proof without regard to it (citing Shute v. Taylor, 5 Metc., 61, opin- 
ion by Judge Shaw). In other instances, it has been held that the 
damages for a partial breach are a constituent of the sum stipulated 
for an entire failure to perform.” Citing Watts v. Sheppard, 2 Ala, 
425, and making reference, also, to Chase v. Allen, 13 Gray (Mass.), 
42. The true general rule on this subject, and most consistent with 
principle and reason, is that first above stated, and which the case 
of Shute v. Taylor, swpra, recognizes as correct. Indeed, it seems 
to us, from an examination of the cases of Watts v. Sheppard and 
Chase v. Allen, that they do not necessarily conflict with the rule 
in Shute v. Taylor, nor question its general correctness. The one 
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or the other rule might with propriety be applied accordingly as 
the peculiar facts of the given case might require in order to give 
effect to the intentions of the parties and to reach the justice of the 
case. In the case of Watts v. Sheppard, for instance, it appeared 
that the stipulated damages provided for embraced what was 
deemed probably by the parties to be the value of the entire body 
of the land, the title for which was contracted for. In such state 
of case damages for failure to convey a part of it might well be 
deemed to be the stipulated amount agreed on as damages for a 
total failure, less the value of the part of the land which the obli- 
gor had conveyed and which the obligee had accepted. The case 
of Chase v. Allen rests upon a peculiar state of facts which would 
suggest the application of the rule as there followed as being in fact 
but giving the true effect to the contract of the parties, in view of 
the nature of its subject-matter and the nature of its provisions. 

But where the gross amount stipulated as damages for a total 
breach does not in the nature of the subject of the contract bear 
any particular relation to the proper amount of damage to be sus- 
tained in the various cases to be supposed in case of a partial fail- 
ure, there could not exist any reason for adopting a rule of mere 
ratio and proportion founded on said gross sum asa basis. The 
application of the rule in that manner would not correspond with 
any purpose or intention which either party probably had in mind 
when making the contract, and would, if enforced, afford an arbi- 
trary standard of compensation bearing no necessary relation to the 
actual damage sustained; in some instances, far exceeding the dam- 
age sustained, and in others, falling far short of proper remunera- 
tion. 

For the error in the charge of the court which has been discussed, 
we think the judgment ought to be reversed. 

We do not consider it profitable to the parties concerned to dis- 
cuss further the various assignments of error presented in the brief 
of appellant’s counsel, in view, especially, of the changed features 
which the case will probably assume on another trial. 

We recommend that the judgment be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion adopted January 30, 1885.] 
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. Possession — LIMITATION.— When naked possession alone is relied on as cop. 
stituting title to land, there must be an actual occupancy of the land, and 
the possession cannot be extended by construction beyond that actual oceu- 
pancy. 

2. SamME.— Possession of land to sustain limitation must be actual, continued, 

visible, notorious, distinct and hostile. 

8. Notick — Same.— While the true owner is chargeable with knowledge of the 
boundaries of his land, he cannot be affected with notice that an adjoining 
proprietor has encroached by his fence a few feet over the line for the pur- 
pose of acquiring six hundred and forty acres of his land under the ten 
years’ statute. 

4. Same.— The rule is different where the party who sets up limitation entered 
under a recorded deed, which on its face discloses a conflict and assumes to 
convey title to the land occupied. In such case the true owner, whose land 
is held adversely, is notified of the adverse claim. 

5. TEN YEARS’ LIMITATION.— See this case for facts under which it was held 

that adverse possession for twenty-three years entitled the occupant to hold, 

under the ten years’ statute of limitation, only the land actually inclosed 
and occupied. 


Appgat from Hardin. Tried below before the Hon. Edwin TLobby. 


Tom J. Russell, for appellant, cited: R.%., art. 3198; Gillespie 
w. Jones, 26 Tex., 343; Kimbro v. Hamilton, 28 Tex., 560; Wheeler 
v. Moody, 9 Tex., 372; Brownson v. Scanlan, 59 Tex., 222; Taylor». 
Horde, 2 Smith’s Lead. Cases, and notes, 324; Ellicott v. Pearl, 10 
Pet. (U. S.), 412; Turner v. Hall, 60 Mo.; P. D., arts. 4622, 4623, 
4624; Charle v. Saffold, 13 Tex., 111; Cochrane v. Farris, 18 Tex., 
855; Smith v. Garza, 15 Tex., 153; Word v. Drouthett, 44 Tex. 
369; Mooring v. Campbell, 47 Tex.,41; Cantagrel v. Von Lupin, 58 
Tex., 576; Pearson v. Boyd, Tyler Term, 1884 [62 Tex., 541]. 


Sam R. Perrymanand Denson & Burnett, for appellee, cited: Sat- 
terwhite v. Rosser, 61 Tex., 171, 172; Chance v. Branch, 58 Tex., 
492; Wood on Limitations, p. 548. 


Wrue, Cuter Justice.— The material facts proved upon the trial 
of this cause in the district court are substantially as follows: 

One Mack Bracken settled upon and improved a portion of pub- 
lic land, and afterwards in 1859 sold his improvements to the appel 
lant in this cause. The improvements, whilst principally upon 
public land, yet included within the fencing about four acres of an 
adjoining tract, known as the Rogers tract, belonging to the appellee, 
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John M. Jones. After W. A. Bracken bought the improvements 
(but at what time does not clearly appear), he became the owner by 
pre-emption of one hundred and sixty acres of the public land, upon 
which the improvements were placed, but within this one hundred 
and sixty acres were not embraced the small portion of land on the 
Rogers tract included within the fencing. It seems that in 1860 a 
survey of the south line of the Rogers tract was made, for what 

urpose does not appear, and the line surveyed ran through the ap- 
pellant’s field, cutting off the three or four acres heretofore men- 
tioned as being on the Rogers tract. There is some little proof 
that a colored man built a house upon an adjoining portion of the 
Rogers tract, but the time, nature and extent of his occupancy does 
notappear. It does appear, however, that it was not continuous for 
a period of ten years. 

It was shown that the appellant cultivated the above four acres 
in connection with his own premises from 1859 down to the com- 
mencement of this suit, viz., March 15, 1882, about twenty-three 
years. That soon after this suit was commenced, the appellant, in 
reply to an agent of Jones as to why he was claiming a portion of 
the Rogers tract, said no one was paying taxes on the land and he 
thought he had as much right to it as any one. Upon the agent 
satisfying appellant that Jones was and had been for a great num- 
ber of years paying taxes upon the land, appellant stated that he 
would have nothing more to do with this suit. He also told the 
agent that he might remove the cross-ties that he (Bracken) had 
cut on the Rogers survey; but the agent told him that as he did 
not claim the land, that he might haul off the cross-ties, which he 
seems to have done. He subsequently made another disclaimer of 
having anything to do with this suit. Bracken had never paid any 
taxes upon any portion of the Rogers tract, but only upon his one 
hundred and sixty acres of pre-emption land, but they had been 
paid by Jones. It was also stated in the appellant’s testimony that 
when he bought the improvements his vendor told him that he 
would get that portion of the land on the Rogers tract by limita- 
tion. Upon this state of facts the appellant sued Jones to quiet his 
title to six hundred and forty acres out of the Rogers tract, claiming 
the same under ten years’ limitation, as prescribed in the seven- 
teenth section of the law of 1841. The court gave him a judgment 
for the four acres actually inclosed, and from this judgment he 
appeals to this court. 

It is a general rule that, where a person relies upon naked posses- 
sion as a foundation for an adverse claim to land, there must be an 
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actual occupancy, and beyond this the possession cannot be ex. 
tended. Hawkins v. Hawkins, 45 Ala., 482; Miller v. Shaw, 7 Serg, 
& Rawle, 129; Wood on Lim., 514, 522. 

Our statute of limitations of 1841 provided that peaceable pos- 
session and cultivation, use or enjoyment thereof, without any eyj. 
dence of title, should give to such naked possessor full property 
preclusive of all other claims in and to six hundred and forty aeres 
of land, including his or her improvement. Pas. Dig., art. 4624, 

Our Revised Statutes have reduced the amount to which gsnch 
naked trespasser shall be entitled to one hundred and sixty acres of 
land. Arts. 3194, 3195. Under the act of 1841 it has been held 
that naked possession will secure title to six hundred and forty acres 
of land, without inclosure. Charle v. Saffold, 13 Tex., 94. 

This provision, taken in connection with that contained in the 
fourteenth section of the same statute, was, as stated in Kinney », 
Vinson, 32 Tex., 128, based upon the policy of compelling those 
who had a right of entry under title to take actual possession of 
their lands, and have the country settled, at the peril of being ousted, 
by those who would settle the lands and improve the country. 

There could have been no intention to allow a person owninga 
tract of land adjoining another to merely extend his inclosure, and, 
by embracing within it the insignificant amount of an acre or two 
of his neighbor’s land, to lay claim to six hundred and forty acres 
of the tract. 

Possession, to be of any value to vest a right or bar a remedy, 
must be actual, continued, visible, notorious, distinct and hostile, 
It must be fair and open, as “the statute was not made to serve the 
purpose of artifice and trick.” Sailor v. Hertzogg, 2 Pa. St., 1855 
quoted in Word v. Drouthett, 44 Tex., 3570; Satterwhite v. Rosser, 
61 Tex., 166. 

It can scarcely be said that in such a case as the present the pos 
session is notorious, visible and distinct so as to fulfil the require 
ments of the ten years’ section of the statute of limitation. Whilst 
the true owner is chargeable with a knowledge of the boundaries of 
his land, he can hardly be affected with notice that a neighbor, who 
has encroached a few feet upon his tract, is doing so for the purpose 
of acquiring title to six hundred and forty acres of it. He would 
rather impute it to a mistake on the part of the apparent trespasset 
as to the division line between them. Whilst this might not excuse 
the party trespassed upon for not asserting his right to the Jand 
actually occupied by the trespasser, it would certainly save him from 
such consequences as the loss of a section of his land. The party 
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encroaching would be entitled to no more than the land actually 
occupied by him. 

The case is different when one settles upon the land of another, 
claiming under a recorded deed, and having his improvements 
located within the bounds called for in such deed. Then the true 
owner has notice of the extent of the claim of his adversary, and 
that the improvements are upon it as well as upon his own land, 
and that, if continued for the requisite period of time, they will 
give title to the extent of the land described in the recorded instru- 
ment. He knows the consequences of such possession, and must 
provide against them. DBrownson v. Scanlan, 59 Tex., 222. 

But suppose such a possessor should, by accident or otherwise, 
have a small portion of his improvements beyond the line of his 
boundaries, as claimed in the deed. Is he to get to the limits of his 
deed by five years’ possession, and six hundred and forty acres 
besides by reason of his slight extension of improvements beyond 
his line? If so, he would recover far beyond what a ten years’ pos- 
session, under the law we are considering, would give him. The 
extent of a recovery in such case, over and above the six hundred 
and forty acres, is the amount actually covered by the inclosure of 
the trespasser. Charle v. Saffold, supra. 

In the case of Mooring v. Campbell, 47 Tex., 41, this court con- 
sidered that the state of case most prominent in the minds of the 
legislators in enacting the foregoing provisions of our statute of 
limitations was the case where one person is in adverse possession 
with all of his improvements on a large tract of land belonging to 
another. 

“ Any flexibility,” it was said, “in adapting the statute to a state 
of facts variant from this must be arrived at by construction.” And 
Chief Justice Roberts, after alluding to the strange, if not unreason- 
able, consequences of allowing one person to acquire six hundred 
and forty acres of land from his neighbor by merely a strip of ad- 
joining land in a field belonging to the former, says that we must 
confine “the construction of the statute to the particular facts of 
each case.” 

In view of the particular facts of this case we do not feel dis- 
posed to hold that the appellant has acquired six hundred and forty, 
or even one hundred and sixty, acres of the Rogers tract by merely 
inclosing four acres within a field with public land upon which he 
had settled, or even by continuing that small amount within the 
field after he had perfected a pre-emption right to the public land. 
The facts upon which we have commented do not establish such 
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a possession as would give him title to more than he had inclogeq 
but there are additional facts which serve to deprive him of ond 
right. 

It seems to have been the object of himself and his predecessor 
in the occupation of the improvements to hold no more than the 
four acres of the Rogers tract by limitation. Moreover, he espe. 
cially disclaimed any right even to that amount of land when in. 
formed that Jones was paying taxes upon the whole tract. He 
then disclosed the true nature and object of his possession, which 
was merely to get the four acres in case no one else owned or 
claimed it. 

It has been held that acts and declarations made by claimants of 
land after a possession for sufficient time to bar the owner is admis. 
sible to show that such possession was not adverse. Church v. Burg. 
hardt, 8 Pick., 327. 

This declaration of Bracken skowed that his possession was not 
adverse or in hostility to Jones, and without an adverse possession 
the plea of limitation is not available. 

We think, in view of this fact and others detailed in evidence to 
which we have alluded, there is nothing in the judgment below of 
which the appellant can complain, and it is affirmed. 


AFFIRMED 
[Opinion delivered January 30, 1885.] 





Dante Ransom v. C. N. Brown, Apm’r, Ero. 
(Case No. 1885.) 


1. IMPLIED LIEN — DEED.— Though promissory notes recite upon their face that 
they were given for the purchase money of land, and the deed executed by 
the payee recites the dates at which unpaid purchase money was due, cor- 
responding with the dates of payment provided for by the notes, yet if 
neither the deed nor notes reserve a lien to secure the deferred payments, 
and the deed is on its face a deed of warranty, the contract is executed, the 
absolute title passes, and an implied lien on the land only exists. (Follow- 
ing Hale v. Baker, 60 Tex., 217; Webster v. Mann, 52 Tex., 416, and other 
cases referred to in the opinion.) 

2. SamE— ForECLOsURE.— In such a case the vendor, having parted with title, 
cannot resume it if the purchase money be not pgid; his remedy is on his 
debt, and to foreclose his implied lien. If, however, the lien be reserved in 
the deed, the vendor has his election either to foreclose his lien, disaffirm the 
contract after default, assert his superior title and sue for the recovery of 
the land, or convey it to another; the latter remedy being his only avail- 
able one (if he can find a purchaser) after the notes are barred by limitation, 
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Aprrat from Freestone. Tried below before the Hon. L. D. 


Bradley. 
The opinion states the case. 


B. 8. Gardner, for appellant. 
L. J. Farrar and O. C. Kirven, for appellee. 


Wurm, Curer Justice.— The case presented by the record is that 
of a sale of land for a consideration paid partly in cash, and the bal- 
ance secured by promissory notes payable at different dates in the 
future. These notes recite that they are given for the purchase 
money of the land, but say nothing about the reservation of a lien 
for their payment. The conveyance of the land is made by an abso- iS 
Jute warranty deed, stating the consideration and the dates at which | 
it is to be paid; but reserving no lien upon the land to secure these 
deferred payments. No mortgage or other like instrument was exe- 
cuted by which any lien whatever was created upon the land to 
secure the payment of the unpaid purchase money. The effect of 
the transaction was to give to the vendor an implied lien upon the 
land to,secure the unpaid portion of the consideration, and to vest 
absolute title in the vendee. 

The distinction between such a case and that where a bond for 
title is given, or an express lien reserved in the face of the deed, or 
of the notes, or a mortgage given upon the land to secure the pay- 
ment of the purchase money, is well recognized and plainly marked 
by the previous decisions of this court. The former is an executed 
contract by which the title passes absolutely to the purchaser; the 
latter an executory contract, the title remaining in the seller till his 
claim for the consideration money is fully satisfied and discharged. 
McKelvain v. Allen, 58 Tex., 383; Baker v. Compton, 52 Tex., 261; 
Webster v. Mann, 52 Tex., 416; Dunlap, Adm’r, v. Wright, 11 Tex., 
597; Roosevelt v. Davis, 49 Tex., 463; Hale v. Baker, 60 Tex., 217. 

The right of the parties in each of the cases determines the 
remedy to be pursued in the court of a default in the payment of 
the consideration. The vendor in the executed contract having 
parted with the title cannot resume it for such default, but holding 
only a secured debt against the vendee must enforce that debt as in 
other cases, foreclosing his implied lien if he chooses. But the vendor 
in the executory contract has the option of two remedies: He 
may affirm the contract, and place himself in the same position as 
if it were executed, and sue for the purchase money and a foreclos- 
ure of his lien. On the other hand -he may disaflirm the contract, 
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assert his superior title in land and sue for its recovery, or convey 
the land to another. This latter remedy is his only available one 
in case the debt for the purchase money of the land is barred 
limitation and the vendee sets up that defense. Tis right to the 
land still remains, the vendee having failed to comply with his part 
of the contract, and virtually disaffirming it by attempting to de. 
feat a recovery of the consideration. See preceding authorities, 

In the present case the court below treated the contract between 
the parties as executory — which we have seen it was not,— and al- 
lowed the vendor, who had parted with his title by absolute deed, 
to set aside his contract and assert a title he had long before con. 
| veyed away and to recover the land from the vendee. 

Hl, This decision is in conflict with the whole current of Texas 
authorities upon the subject. 

The court, therefore, erred, and for this error the judgment below 
must be reversed, and the court here proceeding to render such 
judgment as should have been rendered below, adjudges that the 
appellant go hence without day, and recover of the appellee all 
costs expended in this court and the court below. 


REVERSED AND RENDERED. 


[Opinion delivered January 30, 1885.] 





Outve & Srimnenserea v. Hester. 
(Case No. 2000.) 


1, Evipence — Hearsay.—In a contract for the delivery of saw-logs, it was 
stipulated that the seller, ‘‘or one Stewart,” was to measure or scale the 
logs, which should be taken and accepted as the true measurement. Ina 
suit involving the question as to what amount was delivered, held, that the 
report of measurement made by the employees of either was not binding 
on the parties, no matter how correctly such reports may have been entered 
in the book kept for that purpose, or how correctly such reports may have 
been copied and sent to the purchaser; such evidence was hearsay. 

2, Practice.— When suit is brought upon an account verified by affidavit, the 

correctness of which is denied by the defendant under oath, the prima facie 

proof made by the sworn account is destroyed, and this result cannot be 
obviated by filing a supplemental petition under oath which in effect but 
reiterates the original pleading regarding the justness of the account. 


Apprat from Jefferson. Tried below before the Hon. W. H. Ford. 
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Appellee sued appellants, as partners, upon an account in the sum 
of $1,510.15, principal and interest, for value of timber delivered to 
appellants under verbal contract of purchase, and for damages for 
yiolation of the contract. The contract was alleged by appellee to 
be: That appellants had purchased appellee’s timber at $6 per 
thousand feet, to be measured up when put into Village creek 
or its tributaries, and paid for as measured up there, and appellee to 
float and deliver same to appellants at Beaumont at appellants’ risk 
in floating; each month appellee to receive one-half the value of the 
amount put into water for that month in cash and supplies, and 
balance in ninety days in cash. Appellants answered by general 
demurrer and general denial, and that the contract was not as 
‘alleged by appellee, in this, that said timber was to be measured and 
scaled “by appellee or one Stewart,” and at Village creek and its 
tributaries or at Collier’s ferry, at the option of appellants — one-half 
payment in money and supplies, as per estimation of measurement 
by appellee when put into water, and balance when delivered, after 
deducting losses of ‘floating; that appellee was to run and deliver 
same at appellee’s risk. Appellants pleaded and claimed in recon- 
vention $1,210.93 damages for non-delivery of two hundred and 
eighteen thousand four hundred and eighty-nine feet of timber paid 
for by appellants and allowed to remain in Village and Turkey creeks, 
and becoming a total loss to appellants. Appellants filed counter 
affidavits to appellee’s sworn account and a stated account as a cor- 
rect statement of accounts between the parties, whereby they ad- 
mitted an indebtedness to appellee, on open account, in the sum of 
$518.83. Appellee, by supplemental petitions, admitted two items 
of appellants’ account and denied balance, leaving in controversy 
the sum of $1,267.98 (including the $518.83) of accounts and appel- 
lants’ claim of $1,310.93 damages as the only issues presented to the 
court for its adjudication. 

Judgment rendered in favor of appellee for $1,155.35. 


OBrien & John, for appellants, cited: R. S., arts. 1265, 1278; 
McCamant v. Batsell, 59 Tex., 365; 48 Tex., 216. 


Hal W. Greer, for appellee, cited: Schleicher ». Markward, 61 
Tex., 99; I. & G. N. R’y Co. v. Kindred, 57 Tex., 500; 50 Tex., 114; 
Greenl. Evidence, 116-119. 


Stayton, Associate Justice.— There is no controversy between 
the parties except as to whether the appellee delivered three hun- 
dred and seventy thousand five hundred and three feet of logs as 
he claims in his petition. 
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The appellants claim that only two hundred and seventy thoy. 
sand five hundred and three feet of logs were delivered. 

The evidence is conflicting as to what the real contract between 
the parties was in reference to the place at which the measurement 
of the logs should be made, and as to whether the appellants had 
agreed to abide by the measurement which should be made by the 
appellee in person or by one Stewart. 

The court, however, found that the contract as to place of measure. 
ment, and all other matters, except as to the persons by whoge 
measurement the appellants agreed to abide and settle, was ag 
claimed by the appellee. 

In that respect, however, the court found as follows: “The un. 
derstanding and agreement at the time the contract was made wag 
that the plaintiff or one Stewart was to measure or scale the logs, 
which was to be taken and accepted as the correct measurement, 
The evidence shows that neither plaintiff nor Stewart measured 
all the logs, but that they were measured by employees of the plaint 
iff; the evidence shows that the measurement was correctly reported 
to the defendants as made, and there is no evidence to show that 
the number of feet of logs reported was not measured and put into 
the creek as alleged by the plaintiff.” 

It appears from the statement of facts that the measurement of 
the logs about which the controversy exists was made by employees 
of the appellee, and that of the correctness of their measurements 
he had no personal knowledge. The appellee had a book-keeper to 
whom the persons who did make the measurements reported, and 
their reports were recorded by the book-keeper, from which a report 
of the logs delivered was made to the appellants. 

On the trial the appellee, for the purpose of showing the quantity 
of timber measured and delivered, testified that his employees, whose 
names he gave, measured the most of the timber, of which state- 
ments were made monthly by him to the appellants. 

This evidence was objected to, on the ground that, as to the meas 
urements, the testimony was hearsay, and the objection was over 
ruled. 

We are of the opinion that this was error. If the measurement, 
had been made by the appellee or by Stewart, then, when reported 
as made by either of them, under the contract to settle by the meat 
urement as made by either of them, the appéllants would have been 
bound. 

There was, however, no agreement that the appellants would 
abide by measurements made by other persons than the appellee or 
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Stewart; and the appellants were not bound by the reports of 
measurements made by employees, it matters not how correctly 
their reports may have been entered in the book kept by the book- 
keeper of the appellee for that purpose, or how correctly such re- 
ports may have been copied and sent to the appellants. 

Such evidence was but hearsay and ought to have been excluded, 
unless it was shown that the employees correctly measured and cor- 
rectly reported their measurements. 

The appellants filed a sworn plea, denying the correctness of the 
account sued on, which was sworn to, and which embraced many 
itews of debit and credit, and this plea was not excepted to; but 
the appellee, by supplemental petition, also filed a sworn plea which 
in effect alleged that the particular item about which there is con- 
troversy was as claimed by the appellee and not as claimed by the 
appellant, and it may be that it was thought that this last. pleading 
relieved the appellee from the burden of proof cast upon him. If 
so, this was error; for when the appellants under oath denied the 
justice of the claim sued upon, his prima facie proof made by his 
sworn account was destroyed, and it was then incumbent on him 
by proof to establish his case; and from this he could not relieve 
himself by a sworn supplemental petition in which he, in effect, but 
reiterated his former sworn statement. 

There were no exceptions filed to any of the sworn pleas, and we 
have not felt called upon to pass upon their sufficiency. 

The other matters presented by the assignments of error need 
not be considered as they will not occur on another trial. 

For the error mentioned the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 30, 1885.] 





Enocn Broxson v. Jonn McDovaat. 
(Case No. 1998.) 


1, DescripTion — Certainty —SurvEy.—A decree of a court of competent 
jurisdiction purported by its terms to establish a lost deed, through which 
the plaintiff claimed title to land, which the same decree declared him to be 
the owner of, but which was not described except by reference to the de-. 
scription contained in the lost deed to his vendor. That description identi- 
fied with certainty the first line, described the third line while calling for 
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the second, and described the fourth line which closed the survey. Held, that 
the description was sufficient. 

2. SamE.— See opinion for facts which did not render a description of land cop. 
tained in a decree of court void for uncertainty. 

3. CERTIFIED COPY — AUTHENTICATION.— An act of sale executed for land which 
was not located in San Augustine county was recorded in that county, to. 
gether with the following certificate attached thereto: 

‘“‘I do certify that the foregoing is a true copy of the original, given under 
my hand and seal this 25th day of November, A. D. 1836, 
[SEAL. } ““S. W. Bion, Clerk.” 
Held, that a copy of the record so made was not admissible in evidence,— 
the certificate showing that the instrument recorded was but a copy of the 
original, and there being nothing to show that the original was an archiyg 
of which certified copies could be given. 


Aprprat from Houston. Tried below before the Hon. J. ¥ 
Maxcy, Special Judge. 


D. A. Nunn, for appellant, on the sufficiency of the description, 
cited: Faver v. Robinson, 46 Tex., 204; Shields v. Hunt, 45 Tex, 
427; Woodson »v. Allen, 54 Tex., 551; Flanagan v. Boggess, 46 Tex, 
835; Kilpatrick v. Sisneros, 23 Tex., 117-136; Norris v. Hunt, 51 
Tex., 615; Wofford v. McKinna, 23 Tex., 43. 


W. B. Wall and Denson & Burnett, for appellees, on description, 
cited: Smith v. Chatham, 14 Tex., 322; Rains v. MeMills, 14 Tex, 
616; Ilunter v. Morse, 49 Tex., 219; Freeman v. Brundage, 57 Tex, 
253; Steinbach v. Stewart, 11 Wall., 566. 

On the admissibility of the certified copy, they cited: R. §., arts, 
2256, 4330; Hart. Dig., art. 260; Hutchins v. Bacon, 46 Tex., 415; 
Cowan v. Williams, 49 Tex., 395, 396; Hardy v. De Leon, 5 Tex, 
239. 


Srayron, AssoctatE Justice.— There are but few questions pre 
sented, which it will be necessary to consider in view of their con- 
trolling importance. 

It is urged that the petition does not describe the land sought to 
be recovered with such certainty as is requisite in actions of this 
character; and that the demurrers which presented this question 
should have been sustained. 

If it be admitted that the surveys or tracts designated as the 
Read, Thompson and Bell surveys or tracts actually exist (and this 
must be assumed to be true from the averments of the petition), 

“then the description given of the land sought to be recovered is 
given with great accuracy, and must be held sufficient. 


* 
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The real question would seem to be: Does the description of the 
Jand contained in the decree made in the action between McCall 
and the heirs of Mrs. Barnett cover the land described in the peti- 
tion? 

That was an action, so far as appears by the decree therein made, 
which is found in the record, in which McCall sought by decree of 
court to substitute a lost deed made by Mrs. Barnett and her hus- 
band to Wade and Wilson, through whom McCall claimed, in which 
he sought and obtained a decree vesting title in himself, and divesting 
the title of the heirs of Mrs. Barnett in land described in the decree, 
as well as substituting a deed made to Wade and Wilson. 

The decree made in that case establishes the fact that on Novem- 
ber 22, 1855, Mrs. Barnett, joined by her husband, made, executed 
and delivered a deed to Wade and Wilson for the land described in 
the decree. 

The deeds through which the appellee claims the land, made sub. 
sequently to that made to Wade and Wilson, refer to that deed, in 
effect, for a description of the land by them conveyed. 

It therefore only becomes necessary to inquire whether the land 
described in that decree covers the land sued for. 

The description of the land as given in that decree is as follows: 
“Part of the John Moore league situated in Houston county, Texas, 
on the waters of Tantabogue creek, being 1,621 acres out of the 
south part of said league, beginning at the southeast corner of said 
league, a corner whence a black jack 10 in. dia. bears 8. 68° E. 1145 
varas, another black jack 18 in. dia. bears 8. 13° W. 8,4; varas; thence 
N. 54$ E., the corner of a survey of land made out of said league for 
R. N. Read; thence south, said Read’s line in a westerly direction 
to the lands of Daniel Atkinson; thence with the line of said Atkin- 
son to the lands of b. F. Thompson; thence with the line of the 
said Thompson survey of 1,107 acres, out of said league, to said 
Thompson’s southeast corner on the south boundary line of said 
league; thence south 354° E. with said league line to the place of 
beginning, containing 1,621 acres, more or less.” 

It is not controverted that the Read survey, which is alsoa part of 
the Moore league, and contains about one thousand three hundred 
and sixteen acres, has not long been established. It is therefore un- 
important whether the course called for from the southeast corner 
of the league to the Read corner on the league line be the true course 
of that line or not; for the point on that line of the league at which 
the Read corner is found will be the true corner of the land sued 
for, in whatever course that line of the league may run. 
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The Atkinson survey or tract is shown to be a part of what wag 
originally the Read tract. The call to run with the lines of these 
two tracts is clear. The Thompson tract, if not actually established 
on the grant from the calls of the Thompson deed, may be estab. 
lished with certainty. It is probable that the line of the Thom 
son tract will not be a prolongation of the lower line of the Read 
and Atkinson; but, if so, this does not affect the certainty of the 
description; for from the westerly corner of these surveys, or the 
most westerly one of them, the line must run, whatever be its course 
to the southeasterly corner of the Thompson, and thence with the 
line of that tract to its southeast corner on the league line; thence 
with the league lines to the beginning. There is evidently an omis- 
sion, in the decree, of one line; but, the other three being estab 
lished, that line must in the nature of things be the league line, 
running in a westerly direction from the beginning point in the de- 
cree, which is a corner of the Moore league, to the corner which 
would be designated as the southwest corner of the league. In no 
other way would the lines close, and in no other way would the 
evident intention of the grantors to convey about one thousand six 
hundred and twenty-one acres of land off the south part of the 
grant be carried out. About that area remained after former sales. 

Weare of the opinion that the description of the land given in 
the decree covers all the land between a line composed of the lower 
lines of the Read and Thompson tracts, and such line as may be 
necessary to connect the lower lines of these tracts, if they be not 
contiguous, and the lower line of the Moore league; in other words, 
that the description embraces all the land within the league lines, 
and below the lower lines of the Read and Thompson tracts, and 
below such lines as may be necessary to connect the southwesterly 
corner of the Read or Atkinson with the southeasterly corner of 
the Thompson tract. Smith v. Chatham, 14 Tex., 322; Rains ». 
MeMills, 14 Tex., 616; Barnard v. Good, 44 Tex., 640; Hunter ». 
Moore, 49 Tex., 219; Freeman v. Brundage, 57 Tex., 253. 

That the land so described may cover the Bell tract is immaterial, 
for if the conveyances through which that tract is held be older, and 
for no reason compelled to yield to the junior title, then as to that 
tract the appellee is not entitled to recover; but the fact that he may 
not be entitled to recover all the land embraced in the conveyances 
through which he claims, as against some one having the superior 
right to a part, furnishes no reason why he may not recover all the 
land contained in the description in his titles as against one having 
no title, except as outstanding title may be a defense to such person. 
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It does not appear, however, that the plaintiff in this cause is 
asserting title to the Bell tract. 

The only remaining question necessary to be considered relates 
to the ruling of the court belowin the admission of a certified copy 
of the conveyance from Moore to Hotchkiss. 

That instrument purports to be a copy of an act of sale executed 
before the judge of first instance in the town of San Augustine, on 
November 23, 1836, certified by the clerk of the county court for 
San Augustine county. 

There is no objection made to the form of the instrument, nor as 
to the manner of its execution; but itis urged that the paper offered 
in evidence is not a copy of the original act of sale in the custody of 
the clerk of the county court for San Augustine county as an archive, 
of which he may give a certified copy. 

The instrument is followed by this certificate: 

“J do hereby certify that the foregoing is a true copy of the 
original, given under my hand and seal this 25th day of November, 
A. D. 1836. 

(SEAL. ] “§S. W. Brunt, Clerk.” 

Then follows this certificate: 

“Srare or Trxas, ) 
“Qounty of San Augustine. { 

“], F. H. Dickson, clerk of the county court in and for said 
county and state, do hereby certify that the above and foregoing is 
a true and correct copy from the records of my office. 

“Given under my hand and seal of the county court at San Au- 
gustine, Texas, the 29th April, 1859. 

“ F. H. Dickson, C. C. C. S. A. C0.” 

This certificate shows that the certificate of S. W. Blunt, as well 
as the paper purporting to be so certified, composed the record 
which he certified to be a true copy from the records of his office. 

It thus appears that the paper of record in his office is but a copy 
of the original act of sale made and certified by S. W. Blunt. 

That the certified copy and certificate of Blunt offered in evi- 
dence appear on the record in San Augustine county just as they 
are here certified by the county clerk is also made to appear by the 
testimony of the witness who procured the certified copy. 

If the original act of sale was in the possession of the clerk of 
the county court for San Augustine county, he might give certified 
copies of it, and they would have the same effect as certified copies 
of other papers of which he is the custodian. Hutchins v. Bacon, 
46 Tex., 415; Cowan v. Williams, 49 Tex., 395; Hubert v. Bartlett, 
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9 Tex., 102; Hooper v. Hall, 35 Tex., 85; Andrews v. Marshall, 96 
Tex., 216; R. S., 2256, 4330. 

But he is not shown to have been the custodian of the original 
and there was no authority, the land conveyed not being in San 
Augustine county, to place upon the records of that county a co 
of the act of sale, however it may have been certified; hence g 
copy taken from a record so made was not admissible in evidenee, 
Hutchins v. Bacon, 46 Tex., 415; State v. Cardinas, 47 Tex., 250, 
and authorities before cited. 

The bill of exceptions shows that the court below felt authorized 
to disregard the certificate of Blunt, and treated the instrument 
which the clerk certified from his record as the original act of sale, 

This could not be done, for the certificate of Blunt shows that 
the instrument recorded was but a copy of the original, and there 
is nothing in the certificate of the clerk to show that the original is 
an archive which he is empowered to give certified copies of. 

For the error of the court in permitting the introduction of the 
certified copy before referred to, the judgment of the court below 
will have to be reversed and the cause remanded, and as it is not 
likely that other questions presented will arise on another trial they 
will not now be considered. 

It is accordingly so ordered. 

REVERSED AND REMANDED. 


[Opinion delivered January 30, 1885.] 





Joun Woessner v. R. P. Fty. 
(Case No. 1901.) 


1, SEQUESTRATION.— The object of the statute, in requiring a writ of sequestra- 
tion to describe the property to be sequestered as it is described in the peti- 
tion, is to prevent the officer from trespassing on property of the defendant, 

2, SAME — VARIANCE.— When in the petition for sequestration the property 
was described as ‘‘ sixteen hundred and forty-six head of sheep, known as the 
Du Bose sheep,” and the writ which issued thereon required the seizure of 
the Du Bose flock of sheep, computed to number twenty-four hundred head, 
it was held that the variance was fatal. 

3. JURISDICTION — ACTION — SEQUESTRATION.— When in such a case the writ of 
sequestration is quashed, and the action was upon a promissory note that 
had not matured, though default had been made in the payment of interest 
required by its terms to be paid before maturity,of the note, it was proper to 
disnriss the case for want of jurisdiction. 
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Arrvat from Nueces. Tried below before the Hon. John C. 
Russell. 


Pat 0’ Docharty, for appellant, on the sufficiency of the descrip- 
tion, as contained in the writ, cited: R. S., 4494; Porter v. Miller, 7 
Tex., 468; May v. Ferrill, 22 Tex., 340; Whittenberg v. Lloyd, 49 
Tex., 633. 


No briefs on file for appellee. 


Wuur, Cmer Justice.— The exhibits made part of the petition 
described a portion of the property to be sequestered as two thou- 
sand four hundred head of sheep, at the ranch of the defendant Fly, 
and known as the original R. P. Fly flock of sheep, and the other 
portion as one thousand six hundred and forty-six head of sheep at 
the ranch of defendant, being the flock purchased from F. H. 
Du Bose, and known as the F. H. Du Bose sheep. 

The writ of sequestration described the property to be levied upon 
as the original R. P. Fly stock of sheep, computed to number one 
thousand six hundred and forty-six head, and the F. H. Du Bose 
flock, computed to number two thousand four hundred head. 

The court quashed the writ because the description of the prop- 
erty to be seized was different in the writ from what it was in the 
petition. Our Revised Statutes prescribe that the writ shall describe 
the property as it is described in the petition. The object of this 
provision is to have the identical property seized, and to prevent the 
officer from trespassing upon other property of the defendant. One 
of the principal tests of a variance, and the one applicable to this 
case, is: Would the sheriff under the writ be authorized to seize any 
property of the defendant other than that described in the petition? 
One of the flocks of sheep is described as one thousand six hundred 
and forty-six head, known as the Du Bose sheep. The writ com- 
mands the sheriff to seize two thousand four hundred head of sheep 
of this description. It therefore authorizes the officer to take into 
custody over seven hundred head of sheep not mentioned in the peti- 
tion, and in that respect it varied materially from the affidavit of the 
plaintiff setting forth the articles subject to the sequestration. 

_ Suppose the suit had been to foreclose the lien upon the one thou- 
sand six hundred and forty-six sheep of the Du Bose stock only, and 
the writ had directed the seizure of two thousand four hundred 
Sheep of that stock, the variance would have been very apparent. 
Yet it is precisely the same as that which appears in the record, 
each authorizing the sequestration of property not mentioned in the 
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affidavit. The court, therefore, did not err in quashing the writ of 
sequestration. 

The principal of the note sued on was not, by the terms of the 
note, made payable till some time after the date of the commenee. 
ment of the suit. The interest accruing upon the note fell due 
semi-annually only; two instalments, amounting together to $491.99 
were overdue when the suit was brought. It is contended by ap. 
pellant’s counsel, however, that upon failure tc pay the interest 
as it fell due, the whole debt matured, and hence the suit was not 
prematurely brought. We know of no authority for this proposi- 
tion, and we are cited to none sustaining it. As there was no ex. 
press agreement between the parties that the failure to pay accruing 
interest should cause the notes to mature, they would not fall dug 
until the date of maturity mentioned in the note itself. 

As the interest due upon the note was not sufficient to give the 
court jurisdiction, and as the only ground upon which the suit could 
be maintained before the note matured was the suing out of the 
writ of sequestration, and that had been quashed, there was no 
error in dismissing the suit, and the judgment is affirmed. 


AFFIRMED, 
[Opinion delivered February 6, 1885.] 





Tue Houston, East & W. Tex. R’xy Co. v. M. E. Apams er au 
(Case No. 1895.) 


1, Damacres — RAILWAY ComMPANY.— In a suit for damages for injuries done to 
land by the construction of a railway road-bed, without first acquiring a 
right of way from the land-owner, evidence of such damage to the entire 
tract is admissible as would have been permitted had the proceedings been 
instituted to condemn the land in the manner pointed out by the statute. 

2. SAME — PLEADING.—See statement of case for pleading, with reference to 
damage resulting to crop from the negligent manner in which cattle-guards 
were constructed by a railway, held sufficient. 

3. SAME— DaMAGES.— The measure of damages against a railway company, 
which, as a naked trespasser upon inclosed land, so uses its possession as to 
prevent the making of crops, is not the supposed value of the crops that 
might have been made, but the rental value of the land, as also the value of 
fences destroyed, or other specific.injury directly inflicted. 

4, PRacTIcE — EvipENcE.—If evidence be admissible on any one of several 
issues presented in the pleading, it would be error to exclude it on a 
count of its not being admissible on some other issue, 
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5. PRACTICE — BILL OF EXCEPTIONS — EVIDENCE.— When the matter contained 
in the answer of a witness is admissible on some issue presented by the 
pleading, though the manner of answering might be subject to objection, as 
where the witness substitutes opinion for facts, the supreme court will not 
for that cause reverse the judgment, when the bill of exceptions fails to 
indicate the objection to either question or answer. 

6. DuTY TO PROTECT ONE’S TROPERTY FROM DAMAGE.— While the general rule 
is that one should ordinarily protect himself against the injurious conse- 
quences of the wrongful act of another, when it can be done with ordi- 
nary effort, and without great expense, this rule does not apply to a land- 
owner whose crops are destroyed by the failure of a railway company to 
erect and keep in repair proper cattle-guards. In such case the statute 
makes the company lable for resulting damage. (R. 8., 4244. Following 
T. & S. L. R’y Co. v. Young, 60 Tex., 201.) 

7, SAME— RAILWAY COMPANY.— When a railway company secures a right of 
way across the land of the citizen, it has its option either to fence its right 
of way and pay for it, or rely on cattle-guards where it crosses an in- 
closure. If it relies on cattle-guards, and so negligently constructs them 
that the crops of the land-owner are destroyed by cattle, the company can- 
not shield itself from liability on the ground that the land-owner was guilty 
of contributory negligence in not keeping up cattle-guards or building a fence 
on both sides of the company’s right of way. 

8 DamaGes.— A naked trespasser who erects on the land fixtures which consti- 
tute a part of the realty, and who afterwards removes them without the 
consent of the land-owner, is liable in damages for their value. 

9, Same— DAMAGE TO CROoPS.— When, by the failure of a railway company to 
erect and keep in repair cattle-guards, the growing crops of the jand-owner 
are destroyed by cattle, the company is liable in damages for their value at 
the time of their destruction. 


Arrrat from Polk. Tried below before the Hon. Edwin Hobby. 

This cause’ was formerly before the supreme court on appeal (58 
Tex., 476). 

After the decision of supreme court on former appeal, plaintiffs 
(appellees), on the Ist day of December, 1883, filed their first 
amended supplemental petition, excepted specially to defendant’s 
original answer, filed January 4, 1883, and “ by way of supplemental 
petition and replication,” in substance alleged that the conveyance 
of fifty yards right of way to defendant, by plaintiffs, as set up by 
defendant’s answer, if ever made (which was denied), was made not 
upon the consideration expressed in said deed, but upon another and 
different consideration; that said conveyance was obtained by de- 
fendant from plaintiffs by means of false, deceitful and fraudulent 
representations, pretensions and promises wilfully made by defend- 
ant to plaintiffs with intent of defendant to deceive and defraud 
plaintiffs; that plaintiffs believed and relied upon them, and were 
by them induced to sign an instrument in writing, the terms of 
Which conveyed to defendant a fee-simple title toa fifty yards right 
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of way across plaintiffs’ homestead tract of land; that the true con. 
sideration of such conveyance was that defendant should establish 
a depot at Moscow, in Polk county, upon plaintiffs’ homestead tract 
of land, at a point “northerly from defendant’s present depot at 
said town, and varas therefrom, then pointed out by the par. 
ties and understood by them;” that this was the real consideration 
and not expressed in said deed, because plaintiffs placed confidence 
in the representations by defendant; that defendant failed to com. 
ply with its contract and representations and promises aforesaid to 
plaintiffs, and did fraudulently, in violation thereof, erect, build and 
establish its depot at Moscow, at a different place from the place 
contracted with plaintiffs to build the same, and “ has, to this day, 
maintained its depot at said different place;” that if defendant had 
established and maintained its depot at the point it agreed to estab. 
lish and maintain it with plaintiffs, as aforesaid, then plaintiffs would 
have been benefited thereby by the peculiar location and the en 
hanced value of their property, in, to wit, the sum of $5,000; that 
defendant, disregarding its contract with plaintiffs, after it had ob. 
tained the right of way deed fraudulently changed its line of road 
and established its depot so as to damage instead of benefit plaint- 
iffs; “therefore plaintiffs say that the consideration for which 
said right of way deed was given has failed, and defendant has 
fraudulently violated the material part of its contract with plaint- 
iffs.” 

Plaintiffs further alleged that the right of way deed did not con- 
vey aright of way or easement, but was by its terms a fee-simple 
deed; that the land claimed by defendant by virtue of it was a part 
of plaintiffs’ homestead, and was such at the time the deed bore 
date; that plaintiff M. E. Adams, wife of plaintiff John H. Adams, 
never privily acknowledged that deed as having been executed as 
the laws require for conveyance of the homestead; that M. E. 
Adams always refused to acknowledge that deed unless defendant 
would comply with its contract with plaintiffs. Plaintiffs prayed 
that the deed be annulled and canceled. 

The allegations in this part of the said pleading seem to have 
been established by the evidence. 

The court below seems by its charge to have disregarded the 
claim for the cancellation of the deed. 

Plaintiffs further alleged in substance that, since the institution 
of this suit, defendant had entered upon and removed from plaint 
iffs’ homestead tract of land and appropriated to defendant’s own 
use two houses, fixtures on the land, the property of plaintiffs, of 
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yalue $500, and two plank fences and posts thereon, value $200, 
for which damage was claimed. 

That by reason of the wrongs and trespasses of defendant upon 
plaintiffs’ said premises they were damaged by defendant in the year 
1881, to wit: to oat crop, $480; to pasturage, $75; by defendant’s 
appropriation and destruction of plaintiffs’ rails, $22.50. That by 
reason of defendant’s wrongs and trespass on the premises, etc., 
damage in 1882 to plaintiffs, by being by defendant deprived of 
making a crop on their said farm, by reason of defendant’s pos- 
session of the same and destruction of plaintiffs’ fences, $1,200. In 
same way in 1885, $1,100. 

That in case the court should hold defendant had the right to take 
possession of right of way, then plaintiffs alleged that, by reason of 
defendant’s negligence and want of care in taking possession of 
same, and in constructing its road over plaintiffs’ premises, plaintiffs 
were damaged $5,000. That is to say, defendant, in taking posses- 
sion of the right of way, destroyed plaintiffs’ fences — value $200. 
Defendant neglected and refused to build stock gaps and cattle- 
guards at the entrance to and exit from plaintiffs’ farm, through 
which said railway runs, as alleged in plaintiffs’ original petition, 
and had so neglected and refused to erect such stock gaps and cattle- 
guards “to this day,” to plaintiffs’ damage $2,000. Defendant 
having seized and taken possession of plaintiffs’ farm neglected and 
refused, and still neglects and refuses, to fence in the right of way, 
so as to protect plaintiffs’ farm from stock and the traveling public, 
whereby plaintiffs had been prevented from making a crop on or 
using the farm since defendants entered the same, to damage of 
plaintiffs each year $1,200. That when defendant took possession 
of plaintiffs’ said farm, defendant, with great negligence and intend- 
ing to injure plaintiffs, tore down plaintiffs’ fences and allowed stock, 
cattle, hogs, etc., to enter plaintiffs’ farm, garden, orchards and in- 
closures, and greatly damage the same by breaking down the trees 
and depredating on plaintiffs’ lands, inclosed crops, orchards and 
gardens, to plaintiffs’ damage $2,000. Allegations of appropriation 
of rails, making roads and thoroughfares through plaintiffs’ inclosed 
lands, etc., damage $500. That defendant seized and took posses- 
sion of lands of plaintiffs not on the right of way, and built houses 
thereon without plaintiffs’ consent, but “ well knowing the facts in 
plaintiffs’ pleadings, in this suit set forth, and that plaintiffs claimed 
the land on which said buildings were erected.” That since the in- 
stitution of this suit, defendant has taken down and removed said 
houses, to plaintiffs’ damage as alleged. 

Verdict and judgment for the plaintiffs for $1,000. 
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E. P. Turner, for appellant, on measure of damages, cited: Sabine 
& East Texas R’y Co. v. Joachimi, Supreme Court, Galveston term, 
1883; W. & W. Cond. Reps., secs. 298, 482 and 1139; Missouri Pac, 
R’y Co. v. Cox, Tex. Law Review, May 13, 1884, No. 3, vol. 19, p. 304; 
Foote v. Merrell, 54 N. H.; ; Gresham v. Taylor, 51 Ala., 505; 2 Thomp. 
son on Neg., 1262, and cases cited; Sedg. on Dam., 34 and 82 et seq, 

That the land-owner should have taken steps to protect himself 
against threatened damage, he cited: Missouri Pac. R’y Co. v. Cox, 
Tex. L. Rev., vol. 3, No 19, p. 389, May 13, 1884; R. S., art. 4943; 
Field on Damages, secs. 21, 128, 129 and 130; Hassa v. Junger, 15 
Wis., 598; Loker v. Damon, 17 Peck, 284; Thompson v. Shattock, 
2 Met., 615; Hamilton v. McPherson, 28 N. Y., 72; Davis v. Fish, 
1 Greene (Iowa), 407; Harmon v. Berkley, 1 Strobh. (S. C.), 548; 
Mather v. Butler County, 28 la., 253. 


ili & Corry, for appellees, on the proposition that the plaintiffs 
were entitled to set up, by supplemental petition, and recover dam- 
ages for all the wrongs, fraud and negligences of the company, 
cited: Culbertson ». Cabeen, 29 Tex., O54: Sedgwick on Damages 
(6th ed.), bottom of p. 118, citing Wilcox e al. v. Ex’rs of Plum- 
mer, 4 Pet., 172 and 182; Field on Damages (2d ed.), p. 48, sec. 51; 
also as to remote and proximate cause, see Field on Dam., pp. 528, 
529, and notes, citing. Fleet v. Toledo, P. & W. QR. Co., 59 IIL, 349 
(overruling and sharply criticising Ryon v. N. Y. Central R. R, 
Co., 35 N. Y., and Penn. R. R. Co. v. Keer, 62 Pa. St.); Kellogg 
%. Chicago & N. W. R. R. Co., 26 Wis., 223; Pierce on Railroads, 
pp. 216, 230, 310, 311, 322, 323. 

That it was a continuing duty of the company to protect the 
plaintiffs’ field with proper cattle-guards, down to the filing of the 
last pleading claiming damages, they cited: R. S., arts. 4240, 4242, 
4244; H. & G. N. R. R. Co. v. Meador, 50 Tex., 86, and syllabus, 
sec. 3; Tex. & Pac. R. R. Co. v. Dudley, W. & W. Ct. App. Civil 
Cases, p. 271, sec. 540. 

There being evidence to sustain the verdict and judgment, they 
must be affirmed, citing:. Texas & St. Louis R’y Co. v. Willis, 
Roberts & Son, Tyler Term, 1882; Willis v. Lewis, 28 Tex., 191; 
Guerin v. Patterson, 55 Tex., 127; Stroud v. Springfield, 28 Tex. 
676; Latham »v. Selkirk, 11 Tex., 321; Ables v. Donley, 8 Tex., 336; 
51 Tex., 553; 1 Tex., 340; 7 Tex., 587; 22 Tex., 42; 23 Tex., 83; 27 
Tex., 241; 35 Tex., 28. 


Srayton, AssocraTte Justice.— The petition must be taken as an 
entirety in determining whether the demurrers were propaely overs 


ruled.. 





ad 1885.] Hovstoy, E. & W. Tex. R’y Co. v. Apas. 





—_-_eeor 


Opinion of the court. 





The petition denies that the right of way through the land of ap- 
pellees was ever acquired by the appellant, and this became an issue 
jn the case; and we may now say, without further considering it, 
that in view of this issue the court did not err in admitting such 
evidence of damage to the entire tract of land as would have been 
admissible had the proceeding been one to condemn the land through 
a procedure provided by the statute. 

The charge of the court correctly submitted the law on such an 
jssue to the jury, and their finding, fully supported by the evidence, 
was in favor of the appellant, and this renders it unnecessary to 
farther notice that branch of the case; for the appellees took nothing 
under it. 

The averments in reference to the damage resulting from injury 
to an oat crop, orchard, pasture and the destruction of fences relate 
evidently to injuries which resulted from the tearing down of the 
fences of the appellees at the time the railway company entered the 
land, and from the failure of the appellant so to fence and guard 
its way where it entered and left the premises of the appellees that 
animals could not enter through it and destroy the property of 
appellees. 

These averments were proper, made with reasonable certainty, 
and sought as damage the value only of the property or right at 
the time of its destruction. 

The petition, having alleged that the appellant was a naked tres- 
passer for the years 1882 and 1883, sought to recover damages on 
the ground that by reason of the wrongful possession of the land 
appellees had been prevented from making crops on the lands during 
the years named. 

The averments in relation to these matters were of a general 
nature, but considered altogether were sufficient to show that the 
appellees would be entitled to the mesne profits of the land while in 
the possession of the appellant, which would embrace the annual 
rental value of the land so illegally held, together with any injury 
resulting from the destruction of fences or other things, but would 
not embrace the real or supposed value of crops which might have 
been raised on the lands during those years by the appellees but 
for the alleged wrongful possession by the appellant. This branch 
of the case, however, in view of the fact that the appellant had 
the right of way over the land, becomes of but little importance, 
except in so far as it may appear that some part of the land of the 
appellees was held by the appellant without right. 

In addition to the issue presented by the pleadings, as already 
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stated, an issue was raised whether, conceding that appellant Was 
entitled to the right of way through the land of appellees, that 
right had been carefully used. It was alleged that it had not; and 
that, by the negligent construction of the road, and failure to erect 
cattle-guards, and “keep them in order where the railway entered 
and left the inclosed premises of appellees, his field had been left 
open to stock, whereby he was prevented from using it. 

The petition farther claimed that the appellant, for depot and like 
purposes, outside of the right of way, and without the consent of 
the appellees, had, on the land of appellees, erected houses which 
without their consent the appellant had removed since the institution 
of this suit. The value of these were stated and proved. 

Much of the confusion in this case arises from the several issues 
presented, in reference to one of which evidence would be admissi- 
ble which would not be on another. The court below, as should be 
done in such cases, separated the several issues presented, and in. 
formed the jury as to the rights of the parties under each, and as to 
the facts necessary to maintain the one and the other. 

If the evidence offered was admissible on any issue presented, it 
would have been error to have excluded it because not admissible 
on all the issues. 

The matters assigned as error in the first, second, third and fourth 
assignments relate to the admission of evidence. 

The grounds on which the questions and answers referred to in 
the bills of exceptions and assignments were objected to are not 
made to appear in the bills of exceptions, and if admissible for any 
purpose, on any issue in the case, the action of the court below will 
not be revised, however objectionable the manner of interrogating 
the witnesses may have been. 

The questions addressed to the witness Adams were intended to 
and did elicit answers which were admissible on the first and sec- 
ond issues in so far as the matters to which the answers related were 
concerned; while in the manner of statement, substituting to some 
extent the opinion of the witness for a statement of facts from 
which the jury could draw their own inferences, the answers may 
have been subject to objection. The bills of exception not showing 
that the questions and answers were objected to on the ground of 
the manner in which the questions were asked and the answers 
given, the matter of the answers being admissible, the ruling of the 
court below ina this respect will not be revised. 

The same may be said as to the ruling of the court in regard to 
the question propounded to the witness Jones. | 
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There was evidence tending to show that up to the time of the 
trial the appellant had not so secured its way at its entrance to and 
exit from the field of appellees as to prevent the passage of stock 
into the field; and from the verdict the jury must have believed this 
to be true. 

It is, however, claimed that if this be true, then the appellees 
are not entitled to recover, for the reason that they might have 
erected fences through the field on each side of the right of way 
and thus have avoided loss. 

The duty of a party to protect himself from the injurious conse- 
quences of the wrongful act of another, when it can be done by 
ordinary effort or moderate expense, is fully recognized, but it is by 
no means easy in every case to determine when the rule is appli- 
cable. 

Under the statutes in force in this state, it is the duty of a rail- 
way company “ whose railway passes through a field or inclosure 
. . + to place a good and sufficient cattle-guard or stop at the 
points of entering such field or inclosure, and keep them in repair.” 
R. 8., 4240. 

The statute further declares that, “ Should any such company neg- 
lect to construct the proper cattle-guards and stops and keep the 
same in repair as required by law, such company shall be liable to 
the party injured by such neglect for al) damages that may result 
from such neglect, to be recovered by suit in any court having juris- 
diction.” KR. 8., 4244. 

The permission given to the land-owner through whose inclosed 
land a railway runs, to enter upon the way and construct cattle- 
guards and stops in cases in which the railway company has failed 
todo so, and the obligation which flows from this permission, was 
considered in the case of T. & 8. L. R’y Co. v. Young, 60 Tex., 201, 
and it was there held that the land-owner was not compelled to ex- 
ercise this permissive right or otherwise be considered as guilty of 
contributory negligence. 

We are of the same opinion now. 

If the owner cannot be required to erect or repair cattle-guards 
or stops, which include such barriers as extend across the entire 
Width of the right of way, at places of entrance, can he be com- 
pelled, when the railway company fails to erect proper cattle-guards 
or stops, to build fences at the outside of the right of way on both 
sides of a railway through his entire inclosure, or otherwise be de- 
nied a recovery for an injury which would not result but for the 
failure of a railway company to discharge a plain statutory duty? 
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We are of the opinion not; partly on other grounds than those 
referred to in the case above cited. 

When a railway seeks the right of way through inclosed lands, 
through condemnation, the cost of such fences as will necessarij 
have to be built to enable the owner to use his land after the rail. 
way is built will be taken into consideration in estimating the dam. 
age; but when fences will not have to be built and the land will 
be fully inclosed without additional fences, if the right of way at 
entrances be fenced, then this does not enter into the estimate, but 
the law makes it the duty of the railway company to keep this part 
of the inclosure safe, and on this the owner of the land does and 
may rely. 

In cases in which the right of way is acquired by agreement, 
with or without compensation paid, other than such benefits as may 
result from the construction and operation of the road, the same 
things may be supposed to influence the parties and to form the 
consideration to the contract as may be taken into consideration by 
a jury or board in estimating damages. In either case the parties 
rely upon a compliance by the railway company with the plain pro 
visions of law, which, in the one case as in the other, will render 
unnecessary, for the protection of the land-owner, the erection of 
fences on each side of the way through the entire inclosure. 

The parties contract in view of an implied promise on the part 
of the railway company that it will do what the law requires it to 
do, and not in expectation that the railway will violate its duty. 

That the land-owner might recover the cost of erecting the neces- 
sary fences is no answer to the breach of contract by which the 
railway promised to render the erection of such fences unnecessary. 

In case of a railway running through a field, by the erection of 
fences on each side of the way, separating one part of a farm from 
another, an inconvenience and injury may arise to the land-owner 
which was never anticipated at the time the right of way was ob 
tained; and thus a burden be imposed which would not exist did 
the railway simply perform its duty, raised by contract and imposed 
by statute. 

If the land-owner understood that such fences would have to be 
erected, then in granting the right of way by agreement, he would 
take into consideration all the inconveniences to arise and injuries 
to result from the severance of his farm, not only by the roadway, 
over which he may ordinarily pass so that he does not interfere with 
the right of the railway in some respect to safely use it, but also 
the severance which is to result from the erection of two fences, and 
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he would require such additional compensation as would compen- 
sate him for the inconvenience or injury thus increased. 

We are therefore of the opinion that as a condition to his right 
to recover, in cases of injury resulting from the failure of a railway 
company to place and retain secure cattle-guards and stops at its 

laces of entrance into inclosed lands, the land-owner is not com- 
pelled to erect fences on the sides of a right of way, even though 
this might be done at the expense of the railway company. 

It only remains to inquire whether the verdict and judgment are 
so clearly excessive as to require the judgment to be set aside. The 
judgment is for $1,000. 

There was evidence tending to show the following items of in- 
jury: Oat crop destroyed, $200; orchard destroyed, $300; loss of 
pasture, $75; rails destroyed, $22.50; rent of land $400. This last 
item, however, embraces the year 1881, and damage for the de- 
struction of crops and other injuries resulting in that year are 
embraced in the preceding items; therefore, this entire item could 
not be allowed. 

There is evidence tending to show that the appellant took posses- 
sion of and used land belonging to the appellees, outside of the strip 
embracing the right of way; and there is evidence tending to show 
that on this land a house and other improvements were made with- 
out the consent of the appellees, and that, pending the suit, a house 
of the value of about $425 was removed without the consent of 
the land-owner. 

For this, damage was sought under the averments of the supple 
mental petition, which, if found to be true, would entitle the appel- 
lees to a judgment for the value of the house made a part of the 
realty by a trespasser, and subsequently removed without the con- 
sent of the owner. 

Considering all the items which the jury could properly take 
into consideration in estimating the damage, it cannot be said that 
the verdict is excessive, and the judgment is affirmed. 


AFFIRMED, 
[Opinion delivered February 6, 1885.] 
Vou. LXilI ~—14 
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J. D. Moopy er at. v. M. E. Burver er at. 
(Case No. 1999.) 


1, COMMUNITY DEBTS — PRESUMPTION — BURDEN OF PROOF.— In a suit for lang 
against heirs claiming it as inherited from their deceased mother, it was 
shown that the land was community property at the date of the mother’s 
death, and that the father died nearly two years afterwards. No debts were 
shown to have existed against the community estate at the date of the 
father’s death. The plaintiffs claimed under an executor’s sale made to pay 
‘debts against the deceased father’s estate. Held: 

(1) That while the presumption might be indulged that the debts for 
which the land was sold were community debts, if the death of husband 
and wife occurred near the same time, no such presumption will be indulged 
after so great a period, but the burthen of proving it would be on the plaint- 
iff. 

(2) Especially will no such presumption be indulged when the parties 
against whom the presumption is sought were shown to have been econom- 
ical and prompt in paying debts, and the debts were shown to have existed 
for a long period of time. 

(3) In the absence of evidence to establish the fact that the land was sold 
to pay community debts, the executor’s deed conveyed but a half interest 
in the land. 

2, COLLATERAL ATrACK.— When one acted as executor, and was recognized and 
treated as such by the court, which could rightfully exercise jurisdiction, 
the mere fact that the records of the court do not affirmatively show that 
he had given bond as executor will not avoid his action as such, or that of 
the court, or render them subject to collateral attack. 

8. CONFIRMATION OF SALE.— The failure to enter on the minutes of the court 
the confirmation of a sale made of the Jand of an estate, when the indorse- 
ment of confirmation was made on the return of sale by the judge, and by 
clerical neglect was not entered on the minutes, cannot prejudice the pur- 
chaser, or render the sale subject to collateral attack. 

4, QUITCLAIM DEED.— An heir inheriting from the community estate of the 
father as well as from that of the mother interests in the same land, who 
quitclaims by deed all his interest in the land as heir of his father, conveys 
no interest to the purchaser in the estate inherited from his mother. 

5. Limitation.— No limitation will run in favor of a tenant in common in poe 
session against his co-tenant until after notice that the possession is adverse 
is brought home to him, 


Error from Trinity. Tried below before the Hon. John R. Ken- 
nard. 

Trespass to try title brought by plaintiffs in error to recover land, 
a part of the headright league granted to Joel Clapp. The defend- 
ants pleaded: First, not guilty. Second, title by limitation under 
the three, five and ten years’ statutes. ‘Phird, improvements in 
good faith. Judgment for plaintiffs for one-half the land, and for 
the defendants for the other. The court, in the conclusions reduced 
to writing and filed, found against defendants’ plea of limitations, 
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and rested the decision on the questions presented in the opinion of 
the supreme court. 


D. A. Nunn, for plaintiffs in error, cited: Simmons v. Blanchard, 
46 Tex., 266; Soye v. McCallister, 18 Tex., 99; Murchison v. White, 
54 Tex., 78. 


Denson & Burnett, for defendants in error, cited: Thompson »v. 
Gragg, 24 Tex., 582; Johnson v. Harrison, 48 Tex., 267; Moreland 
y. Atchison, 19 Tex. 303; Blanton wv. Mayes, 58 Tex., 422; Tippett 
». Mize, 30 Tex., 365. 


Wim, Curer Justice.— The land in controversy is admitted to 
have been the community property of Joel Clapp and his wife, Ma- 
linda. Upon the death of the wife, in March, 1852, her half of the 
land descended to her children, subject to the payment of community 
debts. Joel Clapp did not die till the 1st of January, 1854, and we 
have no evidence that at the time of his death any debt existed 
against the community estate. In order to give the deed of Joel 
Clapp’s executor the effect of passing title to the entire land, as 
well that portion of which he died possessed as of the share inher- 
ited by the children from their mother, it was necessary that there 
should have been community debts of Joel Clapp and wife exist- 
ing at the time the land was sold by Clapp’s executor. Sanger »v. 
Moody, 60 Tex., 96. The burden of proving this fact was upon the 
parties attempting to give this effect to the deed. There was no 
proof offered by them on this subject, but they relied upon the sim- 
ple fact that debts had been presented and allowed against the es- 
tate, claiming that the presumption was that they were community 
debts, as the wife had died not quite two years before the death of 
her husband. 

Whilst this presumption might be indulged when the deaths of 
the husband and wife occurred at or about the same time, it is not 
a reasonable one when so great a period has elapsed, and more 
especially when the parties against whom the debts are to be pre-. 
sented have existed for so long a time are shown to have been 
economical and prompt in the payment of indebtedness. Soye v. 
McCallister, 18 Tex., 80; Simmons v. Blanchard, 46 Tex., 266. 

Besides, there is no evidence as to the time when the demands 
allowed by the executor were presented to him. The sale of prop- 
erty for their payment occurred more than two years after the death 
of the wife. The court cannot conjecture that these claims were 
presented before two years had expired from the date of that event, 
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or that they were claims which would not be barred by the two 
years’ statute of limitations, in order to make out a case for the 
appellants, which they have the burden of proving by sufficient eyi- 
dence. We must treat the case, therefore, as if the land was not 
sold to pay community debts. The effect of the sale, if it was not 
void, would then be to vest title in Whitt to Joel Clapp one-half of 
the land. 

There is nothing in the proceedings of the county court of 
Freestone county, in the matter of Joel Clapp’s estate, that avoids 
the sales of property made by his executor, so as to render them 
liable to collateral attack. The executor seems to have administered 
the estate under direction of the county court, and to have been 
recognized by that court as lawfully acting in that capacity. As he 
probated the will, and took the oath, and was recognized by the 
court, the mere fact that the record does not affirmatively show that 
he gave bond will not avoid his action and that of the court. 

Whilst the record does not show that the confirmation of the sale 
of the land made by the executor was entered upon the minutes of 
the county court, it does show that an indorsement of confirmation 
was mace upon the return of sales by the judge of the court. The 
failure of the clerk to enter the order was a clerical oversight which 
annot prejudice the purchaser in a collateral attack upon his title, 
This court has, in effect, held that where there is any evidence of con- 
firmation, or of something from which an intention to confirm might 
be inferred, or something entitling the purchaser to have the sale 
confirmed, the purchaser will be enabled to claim title te the land. 
Neill v. Cody, 26 Tex., 289. Under this ruling enough was shown 
in this case to establish Whitt’s title to one-half the land in contro 
versy. Simmons v. Blanchard, 46 Tex., 266. 

We think, therefore, that Whitt, through whom the appellants 
claim, obtained a good title to Joel Clapp’s half interest in the land 
through the sale and deed of the executor. 3 

The subsequent quitclaim made to him by a portion of the heirs 
did not enlarge his interest in the land. They merely quitclaimed 
their title as heirs of Joel Clapp, and their claim as such did not in- 
clude any more than their father’s community interest, as they de- 
rived no portion of their mother’s interest in the land by descent 
from.their father. The conveyance is unlike that in Nichols ».. 
Stewart, 15 Tex., 226. The expressions used inthe two deeds are dif- 
ferent, and in that case there was no other property to which the 
conveyance could attach, unless it was the wife’s community estate. 
Here the parties conveying had held one-half the land as heirs of 
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their mother, and the other one-half as heirs of their father, and a 
conveyance of the latter half in distinct language could not be con- 
strued to include the former also. 

At the time the appellees settled upon and improved the land it 
was owned in common by them and the heirs of D. I. Moody, de- 
ceased, who had succeeded to all the interest of Whitt. When the 
appellees took possession of the land they did not by any overt act 
give notice that they.intended to hold it in opposition to their co- 
tenants in common. No secret intention on their part, nor inten- 
tion expressed to third parties, but not brought to the knowledge, 
or presumed knowledge, of Moody’s heirs, could give the appellees 
the benefit of an adverse possession, or one hostile to their co-ten- 
ants. The mere possession itself would be referred to that right 
which every tenant in common has to peaceably settle upon and 
enjoy the occupation of the common property, without ousting his 
co-tenant. Hence such occupancy was not in itself sufficient to 
charge the appellants with notice that their interest in the land 
was disputed, and that the benefit of the statute of limitation would 
‘be claimed by their co-tenants if suit were not brought within time 
to prevent its bar. 

We therefore agree with the court below in its conclusions, and for 
the reasons given by the judge that the plaintiffs were entitled to 
recover only one half interest in the land,and no more. The judg- 
ment of the court below was correctly rendered, and it is accord- 
ingly affirmed. 

AFFIRMED. 

[Opinion delivered February 6, 1885.] 





A. L. Hasxrys er av. v. Henry Water. 
(Case No. 5142.) 


1, INADEQUACY OF CONSIDERATION.— When land is purchased at forced sale 
made by the sheriff, for one-twentieth of its real value, very slight circum- 
stances in connection with that fact will suffice to set the sale aside. 

_ %. SHERIFF'S DEED — EvIDENCE.— In a suit to recover land, in which the plaint- 
iff, after setting out his own title, set forth that the claim of defendant was 
based on a sheriff's deed, which was attacked for fraud and its cancellation 

prayed for, the sheriff's deed was objected to as evidence. Held: 

(1) That the fact that there was a variance between the parties to the 
cause, as they were designated in the execution, and the judgment on 
which it issued, was not sufficient to exclude the deed based on the sale 
under execution, it appearing that the cause was in its progress sometimes 
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docketed as it appeared in the judgment, and sometimes as recited in the 
execution. 


(2) The fact that the execution was levied by one sheriff and the deed Te- 
cited that it had been levied by the maker thereof (who succeeded him jn 
office), offered no valid objection to the deed. 

3. EVIDENCE — LIMITATIOW — TAXES.— Proof of the payment of taxes, in support 
of a plea of limitation, is admissible, without reference to whether the land 
was duly assessed for taxes or not. 

4, Lacnes.— In an equitable proceeding to remove cloud from title, caused bya 
sheriff's sale and deed to the land, begun fourteen years after the sale com. 
plained of, held, that the long delay, unexplained, was fatal to the action, 

5. LimitaTion.— Held, that the refusal to charge that ten years would bar a suit 
to cancel a sheriff's deed was error, in a case where the point was fairly raised 
by pleading. 


Appear from Karnes. Tried below before the Hon. H. Clay 
Pleasants. 

This suit was brought by appellee against appellants A. L, 
Haskins, the surviving wife, and Lulu Haskins, the infant daughter, 
of R. F. Haskins, deceased. The purpose of the suit was to recover 
a tract of one thousand eight hundred and ninety-six acres of land out 
of the Francis J. Haskins league and labor survey in Karnes county, 

The petition first set out that the plaintiff is the owner and in pos 
session, and that in 1881 the defendants ousted him and took posses. 
sion, with the allegations usually made in actions of trespass to try 
title. The plaintiff then stated his title, then set out the title 
under which the defendant claims, viz., a sheriff’s deed made in 
1867 by the sheriff of Karnes county to R. F. Haskins, under whom 
the defendants claim, alleges that this deed was fraudulent and void 
and was a cloud upon plaintiff’s title, and prayed that it be canceled. 

A guardian was appointed for the minor. The defendants an 
swered by general demurrer and special exceptions, general denial, 
not guilty, laches, stale demand, and limitation of three, five and 
ten years. 

Appellants, by an agreement filed in the cause and read in evi- 
dence, “acknowledged and recognized the plaintiffs title to the 
land in controversy deraigned from the sovereignty of the soil by 
regular claim of title and transfer through the grant to Francis J. 
Haskins by the deed of administrator to Peter McGreal, Peter Me- 
Greal’s deed to R. J. Towns, R. J. Towns’ deed to plaintiff as 
alleged in the plaintiffs petition, and that the defendants’ claim to 
the land is alone based upon the sheriff's deed from 8. J. Davis, 
sheriff of Karnes county, to R. F. Haskins, the deceased husband 
of A. L. Haskins and the deceased father of Lulu Haskins, now on 
file and dated the 17th of May, 1867.” 
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The jury found the following verdict, to wit: “We, the jury, 
find for the plaintiff the land described in his petition, and assess 
his damages at the sum of one cent.” Upon this the judgment of 
the court was rendered for the plaintiff that he should recover the 
Jand sued for; that the sheriff’s deed be canceled, plaintiff’s deed be 
guieted, etc. 

The judgment which was the foundation of the title of appel- 
lants was rendered on October 16, 1866, in the district court of 
Karnes county, in a suit of appellee against H. H. Brockman é al. 
The entry of the judgment was as follows: 

“Henry Watver 
“No. 148. v. 
“TW. H. Brockman. 

“In this cause the plaintiff failing to appear and prosecute the 
same, it is ordered by the court that this cause be dismissed and that 
the plaintiff pay all costs in this behalf expended, for which execu- 
tion issue.” 

The execution was as follows: 

“Tue Srate or Texas, } 

County of Karnes. 

“ To the Sheriff of Karnes County, Greeting: 

“Whereas, H. H. Brockman e¢ ai., on the 15th day of October, 
A. D. 1866, at the district court for the county of Karnes, hath re- 
covered against Henry Wallet the sum of $18.20 as costs of suit 
according to the annexed statement; these are, therefore, to com- 
mand you that of the goods, chattels, etc., etc., of the said Henry 
Wallet, you cause to be made,” ete. 

“Witness T. K. Bailey, clerk of the said district court, etc. This 
14th day of February, A. D. 1867. 

[L. s.] “T. K. Bamny, Clerk D. C. K. CO.” 

Then foliows the bill of costs: 

(Indorsements.) 

“Came to hand this 18th day of February, A. D. 1867, and levied 
this the 22d day of said month on eighteen hundred and ninety-six 
acres of land belonging to the plaintiff, being part of the league 
and labor of land pate nted to F rancis J. Haskins situated in Karnes 
county, on the Kclato creek, about two miles east of Helena, in 
Karnes county, being the entire interest of the plaintiff in said 
tract, and being the upper portion of said tract as described and 
claimed by the ‘plaintiff in his petition in this suit. 

(Signed) “Geroree Srrickianp, Sheriff K. Co. 
“By R. L. Gray, Deputy.” 
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Another indorsement on the writ was as follows: 
“Came to hand April 8, 1867. 

“S. Davis, Sheriff. 
and Tuesday, the 7th day of May, 1867, I offered for sale 
the land levied upon at the court-house door in the town of Helena 
within lawful hours, R. F. Haskins bidding the sum of twenty-threg 
dollars and seventy-five cents; it being the highest and best bid, he 
became the purchaser, with which amount, with twenty-three dol 
lars and seventy-five cents, this execution stands credited. 

“S$. J. Davis, 
“Filed April 14, 1883. Sheriff K. 0” 
The deed was dated 7th day of May, A. D. 1867, and signed by 
Sam’! J. Davis, Sheriff K. C. It described the suit which was dis. 
missed as styled Henry Wallet ». H. H. Brockman,— mentions 
the issuance of execution, and proceeds thus: “which execution 
came duly to my hands, and whereas, by virtue of said writ, J, 
Samuel J. Davis, sheriff, ete, . . . did levy upon a certain 
tract of land hereinafter described as the property of said plaintiff 
claimed by him in his said petition and therein described, and having 
levied thereon, did advertise the same for sale as required by law, 
and, after due advertisement, did, on the first Tuesday in May, 1867, 
etc, . . .” The property was described as situate in Karnes 
county, on the Eclato creek, being the north part of a survey of a 
league and labor, patented to Francis J. Haskins, “the portion of 
said league hereby conveyed being eighteen hundred and ninety-six 
acres left off from the north side of the tract for said Wallet by 
Joseph H. Barnard, district surveyor of Goliad county, by a line 
running east and west through the survey parallel to the north 
boundary line of the survey.” 
In the petition in the present suit the plaintiff describes the land 
as follows: “Containing 1,896 acres of land out of the F. J. Has 
kins survey of one league and labor of land, ©. . . situated upon 
the Eclato creek, beginning at the N. W. corner of the said Has 
kins survey, . . . thence with the northern boundary line of 
said Haskins, east 5,540 varas to its N. E. corner. . . . Thence 
‘ along his eastern boundary line, south 1,933 varas. . . . Thence 
west 5,540 varas. . . . Thence north with said Haskins’ west 
boundary line 1,933 varas to the place of beginning, containing 1,896 
acres of land.” 
The evidence showed that after the plaintiff bought the land it 
was surveyed by the surveyor Barnard. 
Upon the trial the defendants offered in evidence the judgment, 
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execution and the sheriff’s deed; but, upon objection, they were 
excluded, and the defendants excepted. 


Ino. A. & N. O. Green and Lawhon & Browne, for appellants, 
that ten years barred the relief sought, cited: Bremond v. McLean, 
45 Tex., 18,19; Carlisle v. Hart, 27 Tex., 350; Connolly v. Ham- 
mond, 51 Tex., 635, 647; De Cordova v. Smith, 9 Tex., 129; Tinnen 
y. Mebane, 10 Tex., 246, 252. 

That the court erred in excluding the judgment in evidence, they 
cited: Freeman on Executions, sec. 43; Alexander v. Miller, 18 
Tex., 894, 898-99; Lee v. Crossua, 6 Humph., 281; Barnes v. Hayes, 
1 Swan, 304; Battle v. Guedry, 58 Tex., 114, 115; Couch vw. Atkin- 
son, 82 Ala., 633-636; Williams v. Ball, 52 Tex., 610; Blake ». 
Blanchard, 48 Me., 297; Holmes v. McIndoe, 20 Wis., 701; Stephen- 
son v. McLean, 5 Humph., 332; Steinbeck v. Stone, 53 Tex., 382, 386. 

That whether the judgment was rendered, the execution ‘issued 
and sale made all in same suit was a question of fact for the jury, 
they cited: Driver v. Spence, 1 Ala., 540; Jackson v. Davis, 18 
Johns. (N. Y.), 7; Freeman on Executions, sec. 43; Alexander v. 
Miller, 18 Tex., 894; Barnes v. Hayes, 1 Swan, 304. 


J. H. MeLeary and D. D. Claiborne, on the proposition that the 
fact that the plaintiff sets out in full his own title, as well as that 
of defendant, will not vitiate a good petition, cited: Dangerfield 
v. Paschal, 20 Tex., 552; Grimes v. Hobson, 46 Tex., 419; McGee 
v. Chadoin, 44 Tex., 495,496; Texas Land Co. v. Turman, 53 Tex., 
623. 

That the judgment was properly excluded, they cited: Hollings- 
worth v. Bagley, 35 Tex., 345-348; Dixon v. Sinclair, 4 Vt., 854 (24 
Am. Dec., 611, 612); Tombeckbee Bank v. Strong’s Ex’rs, 1 Stew. & 
Port. (Ala.), 187 (22 Am. Dec., 658, 659, 660); Sayles & Bassett’s 
Tex. Pl. and Pr., p. 582, forms 259 and 259; Rule 63 District Court, 
47 Tex., 628. 

That the execution and sheriff’s return were properly excluded, 
they cited: Freeman on Executions, sec. 42, and cases cited in 
notes 2 and 3 thereunder; Criswell v. Ragsdale, 18 Tex., 444, 445; 
Battle v. Guedry, 58 Tex., 115; Hollingsworth v. Bagley, 35 Tex., 
245-348; Green v. Banks, 24 Tex., 525; Freeman on Void Judicial 
Sales, pp. 47 and 48, sec. 25, and note 137; Rorer on Judicial Sales, 
secs. 577, 714, 716, 746, 747, and cases cited. 


Detany, J. Com. Appr.— The first and second assignments of 
error complain of the action of the court in overruling the general 
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demurrer and the first and second special exceptions of the defend. 
ants. Our opinion is that the court did not err. 

The purpose of the suit was to set aside the sheriff's sale under 
whch the defendants claimed a large tract of land. The price paid 
for the land did not probably exceed one-twentieth part of its value 
Very slight circumstances in connection with this very great inade. 
quacy would be sufficient to set aside the sale. And if the plaintiff 
had proved, on the trial, the facts alleged in his petition, he ought 
to have recovered unless precluded by his long delay in bringing suit, 

The third assignment is that the court erred in overruling the ex. 
ceptions numbered three, four and five, in which the defendants set 
up limitation, stale demand and lapse of time in bar of the plaint. 
iff’s suit. This may be considered in connection with the seven 
teenth assignment, which is as follows: “ The court erred in refusing 
the first charge asked by the defendants, to the effect that ten years 
would bar a suit to cancel a sheriff’s deed.” 

These two assignments present one of the most important ques. 
tions involved in the case. Appellee presents his view of the case 
thus: “This being an action of trespass to try title, and not merely 
a suit to cancel a defective deed, or to remove a cloud from title, 
the plea of the statute of limitations would not be good on de 
murrer, but must be pleaded in bar, and sustained by proof to avail 
the appellants;” referring to Dangerfield v. Paschal, 20 Tex., 552; 
Grimes v. Hobson, 46 Tex., 419, and several other cases. 

In those cases, however, the court was considering the question 
whether the plaintiff could bring a second suit upon the same cause 
of action under the statute which has since been repealed. Paseh, 
Dig., art. 5298. Although in those cases the suits had been brought 
to annul opposing titles, or to remove cloud from the title of the 
plaintiffs, the court held that they were to be regarded as suits for 
the purpose of trying title to land within the meaning of that stat 
ute. But, so far as we know, our courts have never regarded the 
legal remedy of ejectment, or trespass to try title, as being the same 
in substance and effect as the equitable proceeding to cancel an op 
posing claim, or remove a cloud from the plaintiff’s title. They 
originated in different ages of the history of the law; they were 
enforced in different tribunals, and proceeded on widely different 
principles. The one was a legal remedy which the plaintiff might 
demand as a matter of right in a court of law. The other wasa 
prayer for relief by the plaintiff, in a court of equity, and in such 
eases the plaintiff must make his application within a reasonable 
time. 
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Now, if we regard the present action as appellee seems to treat 
it —that is, as an action at law merely,—then the plaintiff cannot 
recover unless the sheriff’s deed, under which the defendants claim, 
is absolutely void. If it be merely voidable, the court will not dis- 
regard it in a collateral proceeding. 

When the defendants offered the deed, it was excluded for the 
following reasons: 

1st. Because there was a variance between the judgment and the 
execution, in this, that the parties to the judgment were not the 
same as those named in the execution. 

9d. Because there was a variance between the deed and the exe- 
cution, in this, that the deed recited that S. J. Davis, the maker of 
the deed, levied on the land, while the return on the execution 
showed that the land was levied on by George Strickland. 

4th. Because the levy indorsed on the execution by Geo. Strick- 
land did not describe the same land that was described by the 
sherifl’s deed. 

Our opinion is that the deed was not void, and that in excluding 
it the court erred. There could hardly be a doubt that the judgment 
recited in the execution was the same as the one rendered against 
the plaintiff; and this was put beyond question by the evidence 
offered by the defendants to show that the cause was sometimes 
docketed as it appeared in the judgment and sometimes as recited 
in the execution. See Freem. on Ex., sec. 43; Alexander v. Miller, 
18 Tex., 893; Battle v. Guedry, 58 Tex., 112. 

Nor is there any merit in the second objection when it is con- 
sidered that the sheriff, Davis, who made the deed received the exe- 
eution from the hands of his predecessor, Strickland, who made the 
levy. 

There is no merit in the fourth objection to the deed based upon 
the supposed difference in the descriptions of the land contained in 
the levy and in the deed. 

The sixth, seventh and eighteenth assignments may be considered 
together. 

The defendants proposed to prove by Mrs. Haskins that her hus- 
band had paid the taxes on the land for the years 1870, 1871 and 
1872. This was properly excluded because the witness was not 
speaking from her own knowledge, but from what she had learned 
from her husband. But when she proposed to testify that she her- 
self had paid the taxes in 1873, the court excluded the evidence be- 
ause she could not say whether the land had been assessed for that 
year or not. This was error. The evidence should have been ad- 
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mitted without regard to the matter of the assessment. Cantagrel 
v. Von Lupin, 58 Tex., 570. 

Turning now to the other view of the plaintiff’s case, and regard. 
ing it as an equitable proceeding to set aside a deed and remoyg 
cloud, the most noticeable feature is the long delay of the plaintiff, 

The sheriff’s deed was made in 1867. This suit was brought in 
1881. It does not appear that the plaintiff took any action what 
ever in the matter until 1877. Such long delay, as it seems to Us, 
must be fatal to the plaintiff’s case unless some good reason is shown 
why action was not sooner taken in the matter. 

The seventeenth assignment presents this question as follows; 
“The court erred in refusing the first charge asked by defendants, 
to the effect that ten years would bar a suit to cancel a sheriff's 
deed.” 

This charge, in our opinion, should have been given. De Cordova 
v. Smith, 9 Tex., 129; Tinnen v. Mebane, 10 Tex., 246; Bremond 9, 
McLean, 45 Tex., 10. We do not think that the facts proven in this 
case are sufficient to excuse the plaintiff’s long delay. 

The judgment should be reversed and the cause remanded. 


REVERSED AND REMANDED, 
{Opinion adopted February 9, 1885.] 





J. K. Erwetu ET AL. V. UnIversAList CHURCH ET AL. 
(Case No. 2012.) 


1, STATEMENT OF FACTS — PRESUMPTION.— On an appeal from the county court 
to the district court, and an appeal from the judgment of the district court 
to the supreme court, there being no statement of facts, nothing will be pre- 
sumed to have been proved by appellant except that which appears in the 
transcript sent from the county court, and what may be recited in the judg- 
ment of the district court. 

2 ADMINISTRATOR WITH WILL ANNEXED, PENDING CONTEST OF WILL.— In the 
absence of a contest regarding a will, it is the duty of the county court, upoa 
an application, to appoint a permanent representative of the estate; nor can 
it refuse to make such an appointment merely because a contest regarding 
the will may arise. Such administrator being once appointed, the court 
cannot revoke his appointment because a contest regarding the will is after 
wards begun, and place the estate in the hands of a temporary administrator 
pending the contest. 


Aprrat from Galveston. Tried below before the Hon. Wm. 
Stewart. 
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Wharton Branch, for appellants, cited: Alexander v. Barfield, 6 
Tex., 405; Pasch. Dig., art. 1373; R. S., arts. 1817 and 1861; Bar- 
rett v. Barrett, 31 Tex., 352; Flanagan v. Pierce, 27 Tex., 79; , 
Withers v. Patterson, 27 Tex., 495 and 496; Francis v. Northcote, 

6 Tex., 185; Walker v. Myers, 36 Tex., 252; Easley v. McClinton, 
33 Tex., 295; Jones v. Taylor, 7 Tex., 244. 


No brief on file for appellee. 


Wu, Carer Justice.— The record discloses the following state 
of case: Wharton Branch, having applied to the county court: for 
temporary letters of administration upon the estate of B. F. Bilder- 
back, deceased, at the instance of his co-appellants, who were the 
heirs of said estate, received the appointment in chambers, February 
98, 1883, his term of office to continue under the statute till the day 
designated for taking up probate business at the next term of the 
court. RK. S8., art. 1880. 

At the next term of said county court, viz.,on March 19, 1883, he 
was continued in office till its May term. At that term, viz., on the 
Qist day of May, 1883, G. A. Meyer (who had previously made 
regular application for the appointment) received from the county 
court letters of administration with the will annexed upon said 
estate, the ground of his appointment being that the deceased had 
left a will in which no executor was named. 

On the 4th of June, 1883, the appellants Elwell and Van Hist 
excepted to the appointment and gave notice of appeal to the dis- 
trict court, aud gave an appeal bond on the same day. On the 6th 
of June, 1883, Wharton Branch filed his motion to vacate the ap- 
pointment of Meyer on many grounds, the principal of which were 
that a contest.of Bilderback’s will was pending in the district court 
at the date of Meyer’s appointment, and that, under the circum- 
stances, the county court had no right to appoint any other thana 
temporary administrator, and asking that he be continued in that 
trust,— giving reasons why he had not filed his motion at an earlier 
date, and had not opposed the permanent appointment of Meyer. 
This motion was overruled, and an appeal from this action taken 
and perfected by Branch to the district court. That court, on 
November 24, 1884, affirmed the judgment of the county court, and 
from this judgment of afflirmance an appeal has been taken to this 
court. 

The record contains no statement of facts, and we are, therefore, 
not informed as to the evidenge upon which the appellants sup- 
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ported their opposition to the appointment of Meyer, and theip 
motion to revoke his letters of administration. The counsel fop 
appellants present the case as if the allegations of their motion haq 
been proven in the court below. In the absence of a statement of 
facts the presumption is directly to the contrary, and we shall haye 
to consider the case upon the theory that nothing was proved except 
such as appears in the transcript sent from the county to the district 
court, and what is recited in the judgment rendered in the court 
below. 

Outside of the pleadings of the appellants there is nothing to 
show that, at the time Meyer’s application for permanent letters 
was granted by the county court, any contest over the will of Bild 
erback was pending, either there or in the district court. If no 
contest was pending and no other objection was made to Meyer's 
appointment, there was no reason why he should not receive letters 
of administration with the will annexed upon the estate, no executor 
having been named in the will. The time for which the temporary 
letters were continued had expired before the permanent appointment 
was made, and unless a contest was pending as to the probate of the 
will there was no necessity for the further continuance of the tem. 
porary letters. The time for a permanent appointment had arrived, 
and no objection as to the propriety of granting letters having been 
made, the county court could not do otherwise than grant them to 
the applicant. 

In the absence of a contest it is the duty of the county court 
upon application to appoint a permanent representative of the estate. 
That court has no power to refuse the appointment merely because 
a contest about the will of the decedent may arise in the future. 
When a permanent administrator is appointed, he administers the 
estate pending any contest that may in future arise concerning the 
will, and the court has no right in the event of such a contingency 
to revoke the permanent letters and place the estate in the hands of 
a temporary administrator pending the contest. 

There was no reason why the county court in this case should 
refuse the appointment to Meyer, and hence no reason why its action 
should be reversed upon appeal on the same state of record. The 
only additional fact made known to the district court was, that a 
contest of the will was pending there at the time of rendering its 
judgment. Without a statement of facts, all presumptions are in 
favor of the judgment, and we are therefore authorized to presume 
that the contested will case made its appearance in that court subse- 
quent to the time of granting letters to Meyer in the county court, 
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This being so, the case presented to the district judge was that of a 
motion to set aside the previous appointment of a permanent adminis- 
trator to make way for a temporary administrator to take charge of 
the estate during the contest of the decedent’s will. This, we have 
seen, the court was not authorized to do under the circumstances, 
and the district judge did not err in refusing the application, and 
the judgment is affirmed. 
AFFIRMED. 


(Opinion delivered February 10, 1885.] 


G., H. & 8. A. R’y Co. vy. Loursa M. Tarr. 
(Case No, 2016.) 


1, DamaGES — RAILWAY COMPANY.— The rainfall, which the formation of the 
earth’s surface would cause to flow naturally on land alleged to have been 
damaged by a railway company, would form a lake on three acres of plaint- 
iff's land. A railway company so constructed its ditch along its road-bed 
as to drain water from its natural course so as to increase the size of such 
lake to one covering thirty acres, and which separated the cultivated por- 
tion. of the plaintiff's land from the portion where wood for domestic 
purposes was obtained, thereby causing it to be obtained only by going a 
circuitous way over the land of others. Held: 

(1) That the railway company was liable for such injury as results from 
flooding the land, by its ditches, with water, which otherwise would not flow 
upon it. 

(2) The fact that the ditch conducted the water into a branch, usually 
dry, and not on plaintiffs land, and through that branch it flowed to form 
the lake complained of, did not vary the case. 

(3) The facts that road ditches were skilfully constructed, and that the 
roadway and other lands over which the water would naturally flow were 
more fully protected by the construction of the ditch, so far from being a 
defense, are heid an aggravation of the injury. 

(4) The question whether the ditches were constructed in a skilful manner 
is important only when the right to construct them so as to direct the water 
flow in a particular direction is shown to exist. 

2, Same — DAMAGES, MEASURE OF.— The suit was brought to recover damages 
to land and crops and for injuries resulting from inconvenience in getting 
access from one portion of the land to another, and for an injunction to 
prevent further injury. Held: 

(1) That a charge to the effect that ‘‘the proper criterion for ascertaining 
the damage would be the actual damage to the value of the land before the 
water was turned on it, and the reasonable worth or value of the land with 
the water so changed or turned on to the land, and in this way arriving at 
the actual damages sustained by the plaintiff,” was error. 

(2) The facts being established that the natural water flow was diverted so 


as to result in injury, andnjunction to prevent the continuance of the wrong 
should issue. 
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Arprat from Colorado. Tried below before the Hon. Everett 
Lewis. 


EF. P. Till, for appellant, on the proposition that the road wag 
liable only for such damage as resulted from a want of skill in 
constructing the ditch, cited: Bellinger v. New York Central R 
Co., 23 N. Y., 42; Moyer v. New York Central R. Co., 88 N. Y,, 
351. 

That the road had the right to drain the water toa natural water 
channel without reference to injury caused thereby to a lower pro- 
prietor, he cited: Cooley on Torts, p. 575; Pierce on Railroads, 
p. 205. 

That the charge stated an erroneous standard by which to meas. 
ure damages, he cited: Field on Damages, sec. 742. 


Foard & Thompson, for appellee, cited: Secs. 866, 869, Wood's 
Law of Nuisances, and the cases cited in notes; Sedgwick on Dam- 
ages, chap. 5, pp. 149 and 153 (6th ed.); Houser v. Hammon, 39 
Barb. (N. Y.), 89; Monroe »v. Stickney, 48 Me., 462; Miller v, Lam 
bach, 49 Penn., 154. 


Srayton, Associate Justice.— The petition in this case avers, and 
the proof shows, that the appellant cut ditches along its railway, and 
from that across the land of another, through which the water that 
falls on a large area of country is led into a branch, not a running 
stream except during and immediately after rainfelle through 
which it flows upon the land of appellee, thereby forming a lake 
which, after rains, covers about thirty acres of her land heretofore 
cultivated. 

It appears that the water which would naturally flow through 
the branch upon the lands of the appellee would form a lake, after 
rains, covering about three acres of her land. 

It clearly appears that the water which flows through the ditches 
made by appellant would not naturally flow upon the land of 
appellee. 

The petition and proof show that the appellee’s land is a long, 
narrow strip, the eastern portion of which is in cultivation, and the 
western portion thereof wood land, from which she is accustomed 
to obtain fire wood and other wood necessary to be used at her farm 
and house, which are situated on the eastern part of her land; and 
that the lake, formed by the water drained upon her land, cuts her 
tract in two, and renders it necessary for her to pass over the land of 
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others, and in a circuitous manner to go from one part of her land 
to the other. 

It is claimed that the appellant is not liable for such injury as 
results to the appellee from the flooding of her land with water 
which would not flow upon it but for the artificial channels con- 
stracted by the appellant. This question was considered in the case 
of The Gulf, Colorado & Santa Fe R’y Co. v. Helsley, decided at 
the last Tyler Term, 5 Texas L. Rev., 331 [62 Tex., 593], and was 
decided adversely to the view urged by counsel in this case; and 
without further considering the question in this opinion, for the 
reasons given, and upon the authorities cited in that case, we hold 
that the facts stated and proved render the appellant liable for any 
damages sustained by the appellee. 

The fact that the water was led into a dry branch by the ditches 
made by the appellant, and that through it the water was discharged 
on the land of the appellee, does not render it the less liable for such 
injury as results from the flowing upon the land of such water as 
would not naturally flow there, than it would be if such water flowed 
upon the land directly from a ditch constructed by it to the land of 
the appellee. . 

That the ditches may have been skilfully constructed, i. ¢, so 
constructed as to carry all the water freely and certainly to and 
upon the land of the appellee, and thus the roadway and other 
lands over which the water would naturally flow be protected more 
fully than this would be done were the water carried off on some 
different route or in some different manner, instead of being an ex- 
cuse or justification is but an aggravation of the injury; for the 
more perfect the ditches are, in this respect, the greater must be 
the flow of water upon the land of the appellee, and the greater 
the damage done to her. 

The question whether due care and skill have been exercised, in 
eases of this character, becomes important only where the right to 
do the thing in a proper manner is shown to exist. 

No right whatever is shown in the railway company to empty 
water from its ditches upon the land of the appellee, which with- 
out the ditches would not naturally flow there. 

This action, however, was not brought to recover the value of 
land, in a legal sense, taken from the owner by the railway com- 
pany, but to recover damages resulting to the appellee from in- 
juries done to her land and crops, and for injuries resulting from 


the inconveniences to which she had been put by access to all parts 
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of her land being rendered difficult. She also sought, on final heap 
ing, to have the appellant restrained from continuing, through itg 
ditches, to discharge water upon her land which would not other. 
wise flow there. 

This being the nature of the action, the charge given was not 
applicable to the case, and should not have been given. 

The charge given was as follows: 

“If the jury find that plaintiff has been damaged, the proper eri. 
terion for ascertaining the damage would be the actual damage to 
the value of the land, placing the reasonable worth or value of the 
land before the water was turned on it and the reasonable worth or 
value of the land with the water so changed and turned on to the 
land, and in this way arriving at the actual damages sustained by 
plaintiff.” 

A similar charge, in an action like this, was considered and held 
to be erroneous in the case of G., C. & S. F. R’y Co. v. Helsley, be 
fore cited, in which reference to the case of Van Pelt »v. City of 
Davenport, 42 Iowa, 314, was made. 

The measure of damages in this case would be as stated in the 
case first above cited. . 

Neither the charge given nor the evidence offered were such as to 
enable the jury to ascertain the true amount of damages the appeb 
lee would be entitied to recover. 

The evidence was based on the idea that the facts out of which 
the injuries grew were to continue, and the land prattically taken 
for the use of the railway company. It went to show the value of 
the entire tract before the water was thrown upon it, and its value 
afterwards. 

The petition sought damages for injuries already received, and 
sought relief through which the continuance of the causes which 
had produced the injuries would be prevented ; but the charge of the 
court and the evidence looked to a case in which the causes of injury 
were to continue. 

The charge of the court will require a reversal of the judgment, 
and upon another trial such a charge should be given as will 
enable the jury to properly estimate the damage in accordance with 
the case made by the petition and the proof which may properly be 
admitted under it. 

If the case made by the petition is proved on another trial, the 
appellee will be entitled to the injunction sought in her petition, 
unless the appellant, in some lawful manner, acquires the right to 
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_ gse the land in the future, as, without right, the petition alleges it 
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has done in the past. Hicks v. Silliman, 93 IIl., 255; Haskill ». 
New Bedford, 108 Mass., 208; Harrington v. St. P. & 8. C. R. Co., 
17 Minn., 217; High on Injunctions. 740, 751, 809, 852. 


REVERSED AND REMANDED. 


[Opinion delivered February 10, 1885.] 





Bernuarp WERLAN ET AL. V. JoHANN ScuoLLett. 
(Case No. 2007.) 


1, STATEMENT OF FACTS— TRESPASS TO TRY TITLE.— When in trespass to try 
title judgment was rendered in the court below against the defendants, the 
contest involving the location of a dividing line between adjoining surveys 
claimed by the respective parties, and the statement of facts was so meager 
that no basis for a conclusion as to which party was entitled to the disputed 
strip could be found, the case was reversed. 


Arrrat from Colorado. Tried below before the Hon. Everett 
Lewis. 


Kennon & Townsend, for appellants. 


No briefs on file for appellee. 


Wuue, Cuizr Justice.— This case comes before us upon a very 
meager statement of faets. It was an action of trespass to try title, 
brought against the appellants by the appellee, and of course the 
burden of proof was upon the Jatter to make good his claim to the 
land in controversy. The court below held that he had done so, and 
gave him judgment accordingly. We are unable to see from the 
testimony upon what proof the judgment was based. 

The controversy was in reference to the boundary line of two ad- 
joining tracts of land, one of which was owned by the plaintiff 
and the other by the defendants below. These two pieces of land 
had originally formed one tract, which belonged in common to two 
persons named Breeding and Grace. These co-tenants made a par- 
tition of their interests in the land, and the portion allotted to 
Grace vested by mesne conveyances in the appellants, but the record 
does not show with any clearness what became of the share allotted 
to Breeding. However, the parties treat the case as if this share 


: had passed through Hegeman to the appellee. It is admitted that 
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both parties derive title from a common source, but what that com. 
mon source is does not appear. 

It was proved that appellee claimed title up toa line that had 
been marked by somebody, at some time and for some pur 
neither of which was shown. To give this line any effect in fixip 
the boundary between the parties it should have been shown under 
what circumstances it was marked, and the claim to hold the land 
bounded by it had been made and continued. The owner of land 
cannot mark out a boundary for himself which takes in a portion 
of an adjoining tract, and bold to that line against the lawful owner 
of the land upon which he has encroached. Even if he claims to 
this line for ten years, he will not get title, unless his inclosure ex. 
tends to it, provided the true owner is also in actual possession of 
the adjoining tract, claiming the land sought to be obtained by lim. 
itation. Hence we cannot see that the appellee’s long continued 
claim to the marked line can benefit him (even had he set up limita. 
tion in his pleadings) under the facts disclosed by the record. 

So far as the title of the appellant is concerned, it seems to rest 
upon the fact that he claims the interest awarded to Grace in the 
partition. But the record does not inform us where this division 
line is located. It is shown that in this partition a division line 
between Grace and Breeding was stated, fixed and established in the 
field notes of the partition. The connection of appellants with this 
partition is stated substantially as follows, viz.: The deed from 
Grace to Price contains the same field notes as are given in the par. 
tition, and these show that defendants’ claim is for the tract decreed 
to Grace, and subsequently described in the deed to defendants. 
All this shows no more than that Price’s interest as described in the 
partition had vested in the appellants, and that they claimed that 
interest. It does not show that the line between Breeding and 
Price, as established by the partition decree, was the identical line 
to which the appellants claimed, and upon which they had placed 
their fence. Such may have been the intention of the language 
used, but such is not its most apparent and natural construction. 
Upon the whole, we think the statement of facts is so meager that 
it does not present a case upon which we can determine who has the 
right to the land disputed between the parties, and for this reason 
the judgment will be reversed and the cause remanded for a new 
trial in the court below. 

REVERSED AND REMANDED. 


[Opinion delivered February 10, 1885.] 
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HempennEemeErR Bros. v. M. 8. McKeen. 
EB (Case No. 1870.) 


| ‘4, SEPARATE AND COMMUNITY PROPERTY.— Merchandise which was not acquired 

| by the wife, either by gift, devise or descent, nor by the exchange of property 

thus acquired, nor by money derived through the sale of property thus ac- 

quired, but which was purchased by the wife with money borrowed upon 

the faith of her separate property as security, is not the separate property 

of the wife, but the community property of the husband and wife. The 

| transaction is not equivalent to an exchange of the wife's separate property 
, for the merchandise. 


Aprrpgat from McLennan. Tried below before the Hon. B. W. 


+ “Rimes. 
Heidenheimer Bros. recovered a judgment in the district court of 
| @ McLennan county on the 5th day of June, 1879, against Byron Mc- 


Keen, for the sum of $1,246.25, and on the 12th day of September, 

1881, caused an execution to be issued thereon, and to be levied on 
t certain merchandise in the possession of McKeen, which levy was 
» @  madeon the 14th day of September, 1881. Mary S. McKeen, the 
1» & appellee, and wife of Byron McKeen, made oath and gave bond for 
e ©  thetrial of the right of property, and on June 2, 1883, a trial was 
, had resulting in a verdict and judgment for appellees, and that the 


3 | merchandise levied on was the separate property of Mary 8. Mc- 

1 © Keen. Heidenheimer Bros. filed motion for a new trial, which 

. § _ being overruled, they gave notice of appeal. ; 
1 s§ There were eight assignments of error. Those noticed are suffi- 
; @ ciently apparent from the opinion. 

, Alexander & Winter and Clark & Dyer, for appellants, cited: 

q § Wilkinson v. Wilkinson, 20 Tex., 242; De Blane v. Lynch, 23 Tex., 

oa 25; Braden v. Gose, 57 Tex., 40; Hollis v. Francois, 5 Tex., 202. 

‘ Walton, Hill & Walton and Jones & Kendall, for appellees, cited : 

c Love v. Robertson, 7 Tex., 9, 10, and authorities; Rose v. Houston, 

i 11 Tex., 326, 327, and authorities; Bright’s Husband and Wife, ch. 

io 9, sec, 1, pp. 292, 302; Edrington v. Mayfield, 5 Tex., 366; McKay ‘J 
oo Treadwell, 8 Tex., 180; Whart. Contr., sec. 85; White & Will- 

oa son, Ct. App., 362; Wait’s Act. & Def., vol. 3, p. 666; Hollis » 


Francois, 5 Tex., 195, 206. 







Warns, J. Com. Arr.— Notwithstanding the numerous errors as- 
_ Signed, the important question presented by the record is this: Ad- 
' Witting the facts with reference to the purchase of the merchandise 
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to be as claimed by appellees, then is it not community property / r 

and subject to the levy? Efi 
It should be observed that this merchandise was not acquired by 

Mrs. McKeen by either gift, devise or descent, nor by the exchange 

of property thus acquired, nor by money derived through the sale 

of property thus acquired. 

Counsel claim that as the merchandise was purchased with money 
which was borrowed upon the faith of her separate property as se. 
curity, that therefore the money, as well as the merchandise jn 
which it was invested, became her separate property. 

Now, suppose that the debt incurred in securing the loan had 
been paid without any resort whatever to the deed of trust. it would 
not be insisted, we apprehend, that the money or merchandise either 
became the separate property of the wife, simply because her real 
estate had been used as a security for the debt. 

If the money had been borrowed upon the faith of a deed of 
trust given upon the separate property of the husband, certainly 
the money nor the merchandise either would for that reason be. ' 
come his separate property. 

In either case the status of the property is to be determined at 
the time when the loan is secured. It will not do to say, because 
perchance the separate property of the husband, or the wife, as the 
case may be, which has been used as security, may have to be re 
sorted to forthe purpose of paying the debt in whole or in part, that 
therefore the money secured by the loan, and the merchandise pur- 
chased with it, constitutes a portion of the separate property of the 
marital partner whose property had been used as security. 

In the case of Herschel et al. v. L. & H. Blum, it was held that 
where the wife secured a loan of money which was invested in mer- 
chandise, that neither the money nor the merchandise was her sep- 
arate property, but that both were community property and subject 
to the debts of the husband. 

Here the transaction disclosed by the record is not equivalent to 
an exchange of the wife’s separate property for the merchandise. 
And it is very clear that she did not acquire it by gift, devise or 
descent. Hence the conclusion that this merchandise, under the 
facts and circumstances shown by the record, must be considered as 
community property, and subject to the levy. 

We conclude that the court erred in the instructions given, as well 
as in refusing to give those asked by appellants. The judgment 
ought to be reversed and cause remanded. 

REVERSED AND REMANDED. _ 

[Opinion adopted February 13, 1885. ] 
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T. B. Mattock anp wire v. F. S. Guover AND wIFE. 
(Case No. 5780.) 


1, Parties — Fravup.— In a suit to recover a sum of money specified in notes 
signed by the wife alone, it was alleged by the plaintiff that they were 
made, or agreed to be made, by husband and wife, to secure purchase money 
for land sold, and had been transferred by the plaintiff to a third party, for 
whose use, as per agreement with him when the transfer of the notes was 
made, suit was to be brought by plaintiff. It was charged that the failure 
of the husband to join in the notes was fraudulent, and prayer was made 
for enforcement, on the land conveyed, of the payment intended to be 
secured by the notes, by foreclosing the lien. Held, that since the petition 
did not disclose that the party to whom the notes was transferred bad any 
other interest in the suit than as transferee of the notes, the suit could be 
maintained by the vendor of the land, and a judgment rendered in his 
favor, foreclosing the lien on the land, without regard to the party for whose 
use the suit was originally brought. 

9, Evipence.— Evidence, when once admitted, though not the best evidence of 
which the matter to be proved is susceptible, yet if competent and not ob- 
jected to at the time, will not be afterwards excluded when the pleadings 

. fully advise both parties of the nature of the evidence on which the party 
must rely. 

3, COMPARISON OF HANDWRITING.— When the genuiness of a paper writing is 
controverted, the introduction of other writings of the party who is claimed 
to have executed the paper, introduced for the purpose of enabling the jury 
to make a comparison of handwriting, and to observe the identity of in- 
correct spelling, is not permissible. 

4, HUSBAND AND WIFE— EQuITy — VENDOR'S LIEN.— The husband and wife, 
negotiating for the purchase of land, made a cash payment thereon, and 
agreed with the vendor that the wife alone should execute a promissory 
note for the deferred payment, all parties being ignorant of the fact that 
the husband should have signed it. Held, that in a suit to enforce the pay- 
ment of the amount which should have been evidenced by the wife's note, 
‘and for this purpose to foreclose a lien on the Jand for unpaid purchase 
money, a court of equity would afford relief, and decree the sale of the 
land. 


Arrrat from Tarrant. Tried below before the Hon. A. J. Hood. 

The first amended original petition of appellees in this cause was 
filed on the 17th day of August, 1882, and took the place of the 
original petition filed May 4, 1882. It begins as follows: “The 
petition of I. S. Glover and his wife, Nannie J. Glover, . . . who 
sue for the use of I. A. Morris, . . . and to whom plaintiffs 
sold, and on the 31st day of December, 1879, transferred the notes 
hereinafter mentioned and described, with the agreement and con- 
ditioned that if payment of said notes and claims had to be enforced 
by suit in court, that said suit should be instituted in the names of 


F.S. Glover and Nannie J. Glover as plaintiffs, for the use of R. A. 
Morris.” 
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The petition contained two counts. The first sets forth that 

Lome D. Matlock, wife of T. B. Matlock, on the 26th day of July 

879, by the consent, advice and direction of said T. B. Matlock 
ae her certain two promissory notes in favor of Nannie J. Glover 
or bearer, each for the sum of $200, one to become due January 1, 
1881, the other January 1, 1882, which notes were copied into the 
petition and drew ten per cent. interest, and expressed on their facg 
that they were given for certain land, and purported to have been 
signed by Miriam D. Matlock alone. It was alleged that both of 
the defendants were liable on the notes, and that they were given 
for part of the purchase money on two small tracts of land in Tar. 
rant county, which were described. A vendor’s lien on the land 
was claimed, and judgment asked against both of the defendants 
for a foreclosure of the lien and for general relief. 

The second count set up substantially that Nannie J. Glover was 
seized and possessed in her own separate right of the two tracts of 
land which had been described in the first eount ; that she and her 
husband sold said land to defendants for $800, four hundred to be 
paid in cash, and two hundred to be paid January 1, 1881, with ten 
per cent. interest from July 26, 1879, and two hundred January 1, 
1882, with like interest from same time, which sums of money were 
to be evidenced by two promissory notes to be executed by defend- 
ants to plaintiffs, secured by vendor’s lien; that said I. 8. Glover 
and wife conveyed said lands to Miriam D. Matlock by deed, a copy 
of which deed was set forth as an exhibit; that defendant paid the 
cash payment of $400, but fraudulently failed and refused to deliver 
to plaintiffs the two promissory notes for the balance, of $400; that 
said notes were to be executed and sent by mail to Linden, Cass 
county, Texas, to plaintiffs; that some time afterward they received 
two notes through the mail, signed by Miriam D. Matlock alone; 
that at first they supposed said notes were binding, but more recently 
learned a married woman’s note would not be enforced; that defend- 
ants were fraudulently claiming that said notes were forgeries; that 
the deed and notes were drawn by defendants, or by their procure 
ment, and that plaintiffs, neither of them, had any agency in draw- 
ing said deed or said notes, or any other paper connected with the 
transaction; that because said notes were not such instruments as 
defendants had agreed to execute and deliver, being signed alone by 
Miriam D. Matlock, the wife, were a fraud on plaintiffs’ rights, and 
being without remedy on said notes, they alleged the sale of the 
land, making the deed and placing defendants in possession of the — 
land; that there was still $400 due and unpaid on the land —§200 — 
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due January 1, 1881, and $200 due January 1, 1882, with ten per 
cent. interest on each from July 26, 1879,—and also claiming a 
yendor’s lien. "There was a further allegation proposing to take the 
Jand back and refund the money paid. 
Answer, a general demurrer to the said amended petition, and a 
jal demurrer to the second count therein, a general denial and 
aspecial plea of non est factum as to the two notes set forth in plaint- 
iff’) amended petition, verified by both of the defendants. The 
court sustained the general demurrer to the first count in the 
amended petition, and overruled the demurrers to the second count 
therein, to which defendants excepted. 

The court did not recognize that R. A. Morris was any party to 
the action, and in his charge instructed the jury, “This is a suit, as 
it now stands, by plaintiffs IF. S. Glover and his wife, Nannie J. 
Glover, against defendants T. Bb. Matlock and his wife, Miriam 
Matlock.” 

Verdict in favor of F. S. Glover and wife against T. B. Matlock 
and wife for $535.91, also finding that it was for purchase money on 
the land described in plaintiffs’ petition. Judgment was rendered 
in favor of said I. S. Glover and wife against both of the defend- 
ants for that sam with foreclosure of vendor’s lien. R. A. Morris 
was inno way named in the judgment. 


J. Y. Hogsett, for appellants. 

That there was error in overruling the demurrer to the petition, 
he cited: McFadin v. MacGreal, 25 Tex., 73; Allen v. Pannell, 51 
Tex., 168; Heard v. Lockett, 20 Tex., 162. 

On error in refusing to strike out parol evidence as to the written 
contract, he cited: Sims vw. Chance, 7 Tex., 567; Dikes v. Miller, 24 
Tex., 422; Pointer v. Flash, Lewis & Co.,1 Tex. L. Rev., p. 319; 
Lynch v. Eikes, 21 Tex., 229. 

That no recovery could be bad until the notes were returned, he 
cited: Booth v. Powers, 56 N. Y., 22; Wait’s A. and D., vol. 6, 
p. 485; id., 494, and authorities cited. 

That no recovery could be had except on the contract, he cited: 
1 Green|. Ev., §§ 64, 66 and 68; Gammage v. Alexander, 14 Tex., 
418; Sayles & Bassett, Pl. and Pr., § 8, and authorities cited. 

That no recovery could be had, unless the written contract was 
produced or accounted for, he cited: Wait’s A. and D., vol. 6, p. 485; 
Powers v. Booth, 56 N. Y., 22; Meyer v. Huneke, 55 N. Y., 412; 
Hunt v. Gray, 35 N. J., 227: Citizens’ Nat. Bank v. Richmond, 121 
Mass , 110. ; 
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Wm. G. Horsely, for appellees. 

That the appellees were entitled to maintain the action, he cited: 
Wimbish v. Holt, 26 Tex., 673; Ogden v. Slade, 1 Tex., 13; Thomp- 
son v. Cartwright, 1 Tex.,87; McMillan »v. Croft, 2 Tex., 397; Smith 
v. Clopton, 4 Tex., 109; Andrews »v. Iloxie, 5 Tex., 183; Butler », 
Robertson, 11 Tex., 143; Jackson v. Elliott, 49 Tex., 69; Allen 9, 
Pannell, 51 Tex., 165; Brown v. Chenoworth, 51 Tex., 469. 


Watxer, P. J. Com. Arp.— The first ground assigned as error jg 
that the court erred in overruling defendants’ demurrers to plaintiffy 
petition. 

It is urged as a proposition to support this assigned error, that, 
where a suit is brought in the name of one person for the use of 
another, the person for whose use the action is brought is the real 
party to the action, and the one in whose name it is brought is only 
a nominal party, and the pleading must show a right of action in 
favor of the real party or it will be subject to a general demurrer; 
citing McFadin v. MacGreal, 25 Tex., 73; Allen v. Pannell, 51 Tex, 
168; Heard v. Lockett, 20 Tex., 162. 

The first count of the petition shows a beneficial interest of R. 
A. Morris in the notes therein described, but the second count is 
predicated on the assumption that the notes mentioned in the first 
count were worthless and not binding on the maker of them, and 
also that the defendants repudiated their genuineness. Under the 
second count the plaintiffs sued for the unpaid purchase money as 
upon an account, virtually claiming in the alternative, if the notes 
were invalid or were not executed by the defendants, that they 
recover the amount due, irrespective of their allegations concerning 
the delivery to them of the supposed notes. The plaintiffs’ petition 
does not allege that Morris had any other interest in the subject- 
matter of this suit than as the transferee of the notes. The defend- 
ants’ demurrer having been sustained as to the first count, there is 
not apparent to us any reason why Glover and his wife may not 
recover in their own names upon the second count; or, if they saw 
proper to do so, prosecute the case and recover against the defend- 
ants for the use of R. A. Morris. Notwithstanding the petition 
premised with the statement that the suit was brought for the use 
of Morris, it may be inferred from the connection in which it was 
made that the agreement between Glover and wife and Morris to 
sue in the names of the former for the use of the latter had respect 
to a suit based on the notes which had been transferred to Morris, 
and not necessarily extending to a right of suit by Glover and wife 
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for the money in case the suit could not be maintained on the notes. 
At any rate, as has been seen, the petition does not show that Morris 
bad any other interest than that which the petition admits he bad 
by virtue of the transfer of the notes. The right to recover under 
the second count is shown to be in Glover and wife alone, both in 
law and equity, so far as allegations are concerned showing the inter- 
ests of Glover and wife and of Morris respectively. In such state 
of case Glover and wife might recover in their own names, or for 
the use of Morris, and the defendants are not shown to have been 
jn a situation to object to either course. See Wimbish v. Holt, 26 
Tex., 675; Thompson v. Cartwright, 1 Tex., 87; McMillan ». Croft, 
9 Tex., 397; Knight v. Holloman, 6 Tex., 153; Butler v. Robertson, 
11 Tex., 142; Andrews v. Hoxie, 5 Tex., 183; Jackson-v. Elliott, 49 
Tex., 69; Brown v. Chenoworth, 51 Tex., 476; Allen v. Pannell, 51 
Tex., 168. 

Bill of exceptions No. 1 shows that at the close of F. 8. Glover’s 
testimony, defendants (appellants) moved to strike out and exclude 
from the jury all of his testimony concerning the payments claimed 
to be still unpaid on the tracts of land, because it appeared from 
’ the testimony of said witness that there was better evidence of the 
amounts and times of said payments, to wit, two promissory notes 
executed by Miriam D. Matlock; which motion was overruled, the 
court holding that, being the notes of a married woman, they were 
absolute nullities. 

This action of the court is assigned as error. It does not appear 
that any objection was made to the evidence when it was introduced 
which the defendants subsequently moved to exclude. The evi- 
dence, if not the best which might have been offered, was neverthe- 
less competent evidence, and admissible unless objected to at the 
time when it was offered. Hunter v. Waite, 11 Tex., 85. It is 
true, as held in Sims v. Chance, 7 Tex., 561, that if it transpire in 
the course of a trial that the contract which is the subject of con- 
troversy is in writing, it is proper to move the court to exclude from 
the consideration of the jury any parol evidence of such contract, 
and to instruct the jury to disregard it. And, also, where a witness 
discloses that there is evidence of a higher degree concerning the 
fact about which he is testifying, his testimony should not be re- 
ceived to establish it. Cotton v. Campbell, 3 Tex., 493. The exclu- 
sion of the evidence, in such cases, presupposes that the party against 
whom it has been offered has not consented to its introduction, nor 
waived his right to object to it whenever it appears that better evi- 
dence exists. In this case the pleadings fully apprised both parties 
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of the nature of the evidence on which the plaintiffs must rely, and 
the defendants, by their plea of non est factum, denied the genuine. 
ness of the notes which the plaintiffs alleged they held as evideneg 
of written promise to pay the money sued for. Under these gi. 
cumstances, if the plaintiffs introduced parol evidence of the terms 
of the contract without objection, we think the court properly re. 
fused to exclude it. The notes which the plaintiffs claimed to haye 
been made and delivered to them were placed in the hands of the 
witness Glover, who identified them and referred to them in con. 
nection with his statement of the entire transaction, and it was en- 
tirely competent for the defendants to have had the benefit of having 
their contents read to the jury if they had desired to do so. 

It is not necessary to determine whether the reason assigned by 
the court for its action was correct or not; we are of opinion that 
the court properly refused to exclude the evidence for the reasons 
we have given, based upon the general principles applicable to the 
subject under the pleadings in the case. In this connection, it may 
be remarked, however, that if, as alleged in plaintiffs’ petition, it 
was agreed that both T. B. Matlock and his wife should make to 
the plaintiffs the notes for the unpaid purchase money, and that the 
wife only executed the notes, they would not necessarily constitute 
evidence of the contract on which the plaintiffs would primarily 
have to depend, and be required to produce, or account for its ab 
sence, before introducing secondary evidence of the contents. If 
such was the agreement, and the plaintiffs refused to accept the 
notes as a compliance with their contract, they could not be deemed 
such written evidences of it as would require the plaintiffs to use 
them or recognize them as evidence in their behalf. If, on the 
other hand, they saw proper to accept the notes as a compliance 
with the contract, or as furnishing a correct statement of the terms 
agreed on in respect to the unpaid purchase money, in such case 
the notes might be the best evidence, and ordinarily would have to 
be produced, or their absence accounted for. 

The court did not err in refusing to admit the four letters of the 
plaintiff Glover, for the purpose of allowing the jury to compare 
the handwriting and spelling of words that were incorrectly spelled 
in the letters, with the handwriting and spelling in the notes copied 
in plaintiffs’ petition. The objection made by the plaintiffs’ counsel 
was that the evidence offered was irrelevant and immaterial, and 
was, we think, well taken. 

As the notes were given by Mrs. Miriam Matlock, a married 
woman, they could afford no ground of a recovery by the plaintiffs; 
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the first count declaring on them was no longer before the court, 
and to the second count the only available answer in the case was a 

neral denial. Under that issue, if it were admitted that Glover 
himself had forged the notes, it is not perceived that the legal effect 
would be varied, as the defendants do not plead that they ever 
made and delivered any other notes to the plaintiffs in the stead of 
those referred to in plaintiffs’ petition. The notes described in the 
petition and introduced in evidence were notes which purported to 
have been signed by Mrs. Matlock alone, and whether they were 
genuine or not, it resulted that the plaintiffs could not recover on 
them, and also that the defendants could not successfully resist the 
payment of the purchase money due to the plaintiffs. Consequently 
the evidence was irrelevant to the true issue in the case. 

The defendants asked six several instructions to be given to the 
jury, which were refused, and the refusal to give them is assigned 
aserror. It is not deemed necessary to enter upon a discussion of 
their merits in detail; it is sufficient, we think, to say that they 
were not properly applicable to the state of case presented under 
the pleadings and evidence, and that there was no error in refusing 
to give them for which the judgment ought to be reversed. 

We will, however, notice the third of those instructions, as it 
seems to present a view which at first blush appears to be tenable 
and supported by elementary principles. The instruction referred 
to is as follows: 

“The jury are instructed that the plaintiffs allege a sale of two 
certain tracts of land to the defendants and a conveyance to them 
by plaintiffs, and that defendants agreed to pay a price stated for 
the land; part of which was to be paid down at the time, and two 
other sums to be paid at a future day by the defendants; and that 
defendants were to execute notes evidencing the deferred payments, 
which they failed and refused to do. The plaintiffs must prove 
their case as alleged by them in order to recover, and if you believe 
from the evidence that the land mentioned was sold and conveyed 
to only one of the defendants, and that the notes were to be exe- 
cuted by only one of the defendants, or that only one of the defend- 
ants promised or agreed to pay the deferred payment, you will find 
| = for the defendants.” ' 
¢ 


The evidence showed that T. B. Matlock negotiated the transac- 
tion with Glover in regard to the sale, and that he intended that 
the title to the land should be in his wife, and that he probably 
expected it would be paid for, mainly, at least, with separate means 
of his wife. Glover testified, too, that the notes were to be signed 
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by Mrs. Matlock, and that her husband was not to sign them, 
Matlock, however, said he had some stock horses and mules that he 
would like to put into the trade, It was under these circumstanegg 
that the terms of the trade were made, according to Glover's — 
mony. Both parties to it must have contempl: ited that the 
chase money notes thus provided to be given would be valid al 
vinding notes. They could only have been so by the joinder in 
them of T. B. Matlock as maker, with his wife. The payment of 
$400 down at the time of the transaction was to be made in money 
and stuck. Glover stated that he received $400 from Matlock, part 
of which, about $100, it seems belonged to Mrs. Matlock; the bal. 
ance was in stock and money, which it would seem was community 
property. Under these facts it cannot be regarded as a contract of 
sale made with Mrs. Matlock alone, and to have given the instruc. 
tion asked would have been, misleading to the jury. The transae 
tion was, in effect, a purchase of the land by T. B. Matlock, upon 
the particular conditions which have been specified above, but 
they are not of a character to disconnect the husband from the 
transaction in such way as to render it a contract made by the wife, 
or for her benefit, or with her means, and to make the charge asked 
to be given appropriate to the case. The petition alleges, in legal 
effect, that the defendants, T. B. Matlock and his wife, Miriam 
Matlock, purchased the lands in question, and it states that the con 
tract of sale was made by F. S. Glover in behalf of his wife (the 
land suid being her separate property) with the defendants. 

The petition alleges that, as a part of the contract, the defendants 
were to make and deliver to plaintiffs two notes for the unpaid pur- 
chase money. The petition alleges that this part of the contract 
was not strictly complied with, in this, that both defendants did not 
execute the notes above provided for, but that they were made by 
one only of the defendants, viz., Mrs. Miriam D. Matlock. The 
plaintiffs do not elect, under these circumstances, to cancel or annul 
the contract, but seek for a specific enforcement of it, and in doing 
so in this action, if the evidence showed, as propounded in the in 
struction asked to be given, that the land mentioned was conveyed 
to only one of the defendants, and that the notes were to be exe 
cuted by only one of the defendants, or that only one of the de 
fendants promised or agreed to pay the deferred payment, such facts 
would not be inconsistent and repugnant fo the cause of action as 
stated in the second count of the petition, and would not, therefore, 
debar the plaintiffs from a recovery. It would be sufficient that the 
parties had agreed for the sale of the land on the terms established 
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by the evidence; that the whole contract, as agreed to, evidenced 
that the contemplated notes should be valid obligations, binding at 
Jeast as evidencing a vendor’s lien on the land, and when the notes 
ved to be valueless for any such purpose (supposing them to have 
been executed and delivered in conformity to the agreement of the 
parties), it is evident, we think, that upon those facts a court of 
aity would enforce the contract as it was intended by the parties, 
and decree the land subject to the payment of the unpaid purchase 
| money. 
. : The appellants’ counsel insist in support of this instruction upon 
‘“#  the well established rule that the allegata and probata must corre- 
spond, and in its application to this case the plaintiffs must be held, 
= toentitle them to recover, to prove that both defendants were to 
| execute the notes, and, the evidence showing otherwise, that such 
failure is fatal toa recovery. The rule that is invoked is not to be 
_ questioned, but we do not regard it as applicable to the facts in 
, this case. 
The gist of the plaintiffs’ right to recover on the second count of 
, the petition rested on the fact that the defendants failed to give 
. them an obligation for the purchase money which could, a3 such, be 
| = enforced, and it was immaterial whether the defendants agreed to 
= gives the notes jointly as alleged, or whether, as proved, Mrs. Mat- 
lock alone was to be bound in the notes. The allegation in the pe- 
tition, therefore, that both defendants were to give the notes, was 
nota material issuable fact, for if it had been alleged that Mrs. 
Matlock alone was to have given the notcs, and it was proved that 
she did so give them, the plaintiffs’ cause of action would still have 
prevailed. See Kottwitz v. Bagby, 16 Tex., 656, 661. 
There are many other grounds assigned as error; all of which we 
have sufficiently considered, but do not deem it essential to dis- 
) = cuss, for various reasons. Some of them we would determine against 
| = the appellants on questions arising under the rules of the supreme 
court; others because they are well settled upon authority, and need 
not occupy time in reiteration of what has been often decided, and 


1 @ soon. We find noerror in the record under any of the assignments 
| presented in the brief of appellants’ counsel for which the judgment 
. ought to be reversed, and we conclude for its affirmance. 


AFFIRMED. 
[Opinion adopted January 16, 1885.] 
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S. G. Spann v. Cocuran & Ewine et AL. 
(Case No. 1930.) 


PROMISE TO PAY THE DEBT OF ANOTHER — STATUTE OF FRAUDS.— A, sold to 
B, and C, a printing press, and received in payment the note sued on, which 
was made by B. and C., and secured by a chattel mortgage on the press, 
C. sold his interest to B. Afterwards B. sold a half interest to D., who as 
sumed one-half the liabilities of the concern, which included the note sued 
on. D. sold his interest to E. and F., they assuming half the liabilities, 
They then bought out the interest of B., paying him $25, and agreeing in 
writing. signed by E. only, to ‘‘ Assume all the liabilities, fulfil all the con- 
tracts, and collect all the assets due, or that may become due.” Held: 

(1) That though A. was not in fact privy to the agreement by which B, 
and F. assumed the liabilities of B., yet he might recover a debt from them 
by suit on the agreement in which they had promised, for a valuable con- 
sideration, to pay to him a debt originally due to him only from B., to whom 
the promise was made. (Citing McCown v. Schrimpf, 21 Tex., 27; Barker », 
Bucklin, 2 Denio, 45, and other cases. ) 

(2) That an action might be maintained against E. and F., not only to 
foreclose the mortgage lien, but also to recover the debt due to A. by a per- 
sonal judgment against them. 

(3) That the sum due A. from E. and F. was the sum assumed by E. and F,, 
less the amount due others holding claims assumed along with A.’s by the 
contract to which they were parties, and under which they took the prop- 
erty that constituted the consideration for the promise. 

(4) That such a promise is not embraced by the statute of frauds, the rule 
being, that whenever the defendant's promise is in effect to pay his own 
debt to the plaintiff, though that of another be incidentally discharged, yet 
the promise need not be in writing. (Citing Browne on Statute of Frauds.) 


Arrrat from Washington. Tried below before the Hon. L B. 
McFarland. 

This suit was brought against Watson & Larue and Cochran & 
Ewing to recover $800 due on a promissory note secured by a chat- 
tel mortgage on type, printing press, etc., bought of appellant. The 
petition alleged that Cochran & Ewing purchased the mortgaged 
property of Watson & Larue or their assignees, and as a part of 
the consideration promised to pay all liabilities incurred in the pub- 
lishing of a newspaper, including the note sued on. The promise 
was in writing, but signed only by Ewing. 

Cochran & Ewing answered by a general denial, and also that 
they set up no claim to the property. 

Watson & Larue answered, admitting their liability to Spann 
and the lien upon the property, and prayed that judgment in favor 
of Spann should be rendered over against Cochran & Ewing for 
such a sui as should be recovered against them. 

The cause was tried by the court and judgment given for the 
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plaintiffs against Watson & Larue for the debt, with foreclosure of 
the lien against the mortgaged property, and in favor of Cochran 
& Ewing for their costs. The plaintiff appealed. 


J. T. Swearingen and Sayles & Bassett, for appellants. 

That the promise was not within the statute of frauds, they cited: 
McCown v. Schrimpf, 21 Tex., 22,27; Lemmon »v. Box, 20 Tex., 329; 
Wallace v. Freeman, 25 Tex. Sup., 91; Muller v. Riviere, 59 Tex., 
640, 642, 643; 3 Pars. on Cont., 24-27; 3 Kent, Com., 123; Barker 
y. Bucklin, 2 Denio, 45; Burr v. Beers, 24 N. Y., 178; Farley v. 
Cleveland, 4 Cow., 432; Arnold v. Lyman, 17 Mass., 400. 

Spann was entitled to enforce the promise of Cochran & Ewing 
to Watson, citing: McCown v. Schrimpf, 21 Tex., 27; Barker ». 
Bucklin, 2 Denio, 45; Schemerhorn v. Vanderheyden, 1 Johns., 140; 
Burr v. Beers, 24 N. Y., 178, 180; Arnold v. Lyman, 17 Mass., 400. 


Breedlove & Ewing and O. L. Eddins, for appellees, cited the 
following authorities: 14 Tex., 418; Hunt v. Wright, 13 Tex., 549; 
Adams v. Hicks, 41 Tex., 240; Mathews w. State, 33 Tex., 102; 1 
Greenl. Ev., 3d ed., §$ 51, 63, 64, 66; Sayles’ Pleading, §§ 7, 18, 51, 60; 


R. S., 24, 64, sec. 2; 2 Tex., 476; Anderson v. Davis, 31 Amer. Dec., 
612, and note on p. 614; Nelson v. Boynton, 37 Am. Dec., 151-3; 
3 Metcalf, 396; 2 Pars. on Cont., pp. 300 and 303. 


Srayvton, AssociraTE Justice—The appellant Spann, who was 
plaintiff below, brought this suit against the appellees Cochran & 
Ewing, and Watson & Larue, alleging that Watson & Larue were 
indebted to him on their promissory note for $800, secured by 
a chattel mortgage, which note Cochran & Ewing had afterwards 
assumed to pay, in consideration of the transfer to them of the 
mortgaged property. 

Prayer for judgment against all the defendants for the debt and 
for foreclosure of the mortgage lien. 

The suit was begun in the county court, but was afterwards trans- 
ferred to the district court on account of the disqualification of the 
county judge. 

The case was submitted to the court without the intervention of 
a jury, and judgment was rendered for the plaintiff against the de- 
fendants Watson & Larue for the debt, with a foreclosure of the 
chattel mortgage, and in favor of the appellees Cochran & Ewing, 
for their costs, etc. The plaintiff appeals. 

The defendants Watson & Larue bought a printing press, type and 


other material from Spann, for which they gave the note sued on, 
VoL. LXIII — 16 
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secured by a chattel mortgage on the property bought. Subse. 
quently Watson bought out the interest of Larue, and conveyed a 
like interest to one Moore, which Cochran & Ewing bought. When 
Moore bought, he assumed one-half of the liabilities of the concern, 
which incladed the note sued on, and the inference from the facts 


proved in this case is that whois Cochran & Ewing bought from 


Moore they did the same, but this is not rendered clear, 

After this, Cochran & Ewing bought out the interest of Watson, 
paying him therefor the sum of $25, and assuming all liabilities 
The language of the instrument by which Watson “made the con- 
veyance of his interest in this respect is: “That W. P. Ewing and 
W. D. Cochran, composing the firm of Ewing & Cochran, are to 
assume all liabilities, fulfil all contracts, and collect all assets due or 
that may become due.” This was signed by Watson only, and the 
instrument was in the usual form for the conveyance of personal 
property. 

The parties seem to have been engaged in the publication of a 
daily and weekly newspaper. The evidence shows very clearly that 
the indebtedness to Spann was the principal indebtedness, and that 
it was understood by the parties to be one of the liabilities assumed 
by Cochran & Ewing when they bought from Watson. 

It thus appears that, at the time Cochran & Ewing acquired the 
interest of Watson in the copartnership property, they obligated 
themselves to pay the debts or liabilities, and this as the chief con- 
sideration on which the sale by Watson was based. 

It however does not appear that Spann was a party to that con- 
tract; nor that the instrument by which the obligation of Cochran 
& Ewing to pay the debt due to Spann is claimed to have been fixed 
was signed by them. 

It is believed, however, that such an agreement between a debtor 
and a third person, made upon valuable consideration, gives to the 
creditor a cause of action on which he may sue and recover from the 
person who has so contracted to pay to him a debt originally due 
only by the person to whom the promise is made. 

This seems to be in accordance with the great weight of American 
authority. McCown »v. Schrimpf, 21 Tex., | 97; Barker v. Bucklin, 2 
Denio, 45; Schemerhorn v. Vanderheyden, 1 Johns., 140; Eddy 


Roberts, 17 Ill., 505; Rhodes v. Matthews, 67 Ind., 132; Todd « . 


Tobey, 29 Me., 224; Dearborn v. Parks, 5 Me.,'85; Brown v. Strait, 
19 Til., 88; Johnson v. Knapp, 36 Iowa, 616; Mason v. Hall, 30 
Ala., 601; Wilson v. Bevans, 58 Ill., 233; Putney v. Farnham, 27 
Wis., 187. 
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There are, however, authorities holding a different view of the 
question. It is claimed that, notwithstanding such a contract, made 4 
by a writing signed by a person sought to be charged, may be sued 4 
upon by one not a party to it in fact, yet, that upon such a contract 
in writing, but not signed by the party sought to be charged, no 
action can be maintained by a third person for whose benefit, as 
well as for the benefit of the seller, the promise is made. 

This proposition is based on the theory that such a contract is in 
yiolation of the statute of frauds, and hence not enforceable. 

We are of the opinion tbat, under the facts of this case, the 
action may be maintained against Cochran & Ewing, not only for 
the purpose of foreclosing the chattel mortgage, but also for the 
purpose of enforcing from them the payment of the debt due to 
Spann; and this as a personal obligation. , 

The sum to be paid to the plaintiff is the sum which Cochran & 
Ewing agreed to pay for the property, in addition to the sum or 
sums which they were to pay to Watson and to other persons hold- 
ing claims assumed by the contract to which they were parties, 
which they accepted, and under which they took the property con- 
stituting the consideration for their promise. 

The sum to be paid constitutes in legal effect a debt due by Coch- 
ran & Ewing, which they have agreed to pay to Spann instead of 
Watson, from whom the consideration for the promise moved; and 
that such payment would discharge the debt of Watson does not \ 
render Cochran & Ewing the guarantors of the debt due by Wat- 
son, or render the sum which they are to pay any the less their 
debt. 

The rule is thus stated: “The general principle, prevailing in all 
the cases under this branch of the statute of frauds, is, that when- 
ever the defendant’s promise is in effect to pay his own debt to the 
plaintiff, though that of a third person may be incidentally dis- 
charged, the promise need not be in writing.” Browne on Statute 
of Frauds, 165. 

“Tt contemplates a promise to answer for another’s debt; a prom- 
ise for that purpose; a mere guaranty; and it never: was meant 
that a man should set it up as a pretext to escape from the perform- 
ance of a valid verbal obligation of his own, because, in performing 
it, the discharge of a third party’s debt was incidentally involved.” 
Browne on Statuté of Frauds, 212. The same rule is laid down by 
alate author. Reed on the Statute of Frauds, 115. 

_ The following cases assert this general principle, and in their 
|, facts are very siniilar to the case before us: Lee v. Fontaine, 
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10 Ala., 764; Eddy v. Roberts, 17 Ill.,508; Haggerty v. Johnston, 
48 Ind., 41; Vanness v. Dubois, 64 Ind., 338; Todd v. Tobey, 99 
Me., 224; Bonebright v. Pease, 3 Mich., 321; Shaver v. Adams, 10 
Ired., 14; Townsend v. Long, 77 Pa. St., 146. 

The following cases also assert the same principle: Dearborn 9, 
Parks, 5 Me., 85; Brown ». Strait, 19 Ill., 88; Babbermann ». Wig. 
kamp, 54 Ill., 179; Berry v. Doremus, 30 N. J. L., 399; Taylor », 
Preston, 79 Pa. St., 441; Johnson v. Knapp, 36 Iowa, 617; Mason », 
Hall, 30 Ala., 599; Beeshears v. Rowe, 46 Mo., 501; Sweatman 
v. Parker, 49 Miss., 27; Wilson v. Bevans, 58 Ill., 234; Meyer », 
Hartman, 72 Ill., 443; Putney v. Farnham, 27 Wis., 188; Huber », 
Ely, 45 Barb., 169; Spadone v. Reed, 7 Bush, 457; Barker v. Buck- 
lin, 2 Denio, 47; Lemmon v. Box, 20 Tex., 333; Muller v. Riviere, 
-59 Tex., 642. See, also, Burge on Suretyship, sec. 56. 

The evidence rejected by the court was admissible, and, taken in 
connection with that introduced without objection, fully established 
the liability of Cochran & Ewing for the entire debt sued for, and 
the judgment should have been so entered. 

It will therefore be reversed, and the cause remanded, that the 
court below may cause judgment to be entered in favor of the 
plaintiff Spann, against Watson & Larue, and against Cochran 
& Ewing, for the full amount of the note sued on, with interest 
in accordance with its terms, together with all costs incurred, and 
foreclosing the mortgage described in the petition, unless it shall 
appear, as here suggested, that the mortgaged property has already 
been sold under the judgment heretofore rendered in the court 
below, in which event the judgment herein directed to be entered 
will be entered without further foreclosure of the mortgage, and 
for the amount before stated, less such sum-as may have been real- 
ized by a sale of the mortgaged property. 

The judgment to be entered should also provide, in case it be 
paid by Watson & Larue, or either of them, that they, or such 
one of them as makes such payment, shall have execution against 
Cochran & Ewing for the sum so paid. 

It is accordingly so ordered. 

REVERSED AND REMANDED. 


[Opinion delivered January 20, 1885.] 
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Tue G., C. & S. F. R. R. Co. v. Francis Book. 
(Case No. 1598.) 


1, DamaGes.— The occupant and owner of a lot, adjacent to a street along 
which a railway had beeh constructed, sued for damages done his property 
by the construction of the road, On the trial the court refused to give a 
charge asked by the defendant to the effect that the plaintiff could only re- 
cover when some actual physical damage was done to the lot by the con- 
struction of the road, and that the jury should reject from consideration 
all claim for damages, based upon probable injury to occur from fire, from 
noise of trains, from probable running off the track of cars on the prem- 
ises of plaintiff, and from the probable scaring of horses, Held, that there 
was no error in refusing the charge. 

9, SaME.— The right to damages for injury done to property adjacent to a street 
along which a railroad track is constructed, when the city having authority 
had granted the right of way, is not restricted to cases where the street has 
been exclusively appropriated by the road, or where the road has been un- 
skilfully constructed. (Railroad Co. v. Odum, 53 Tex., 353, referred to and 
discussed. ) 

8 SamE.— By article I, section 17, of the constitution of 1876, it is provided 
that ‘‘ No person’s property shall be taken, damaged or destroyed for, or ap- 
plied to, public use, without adequate compensation.” Held: 

(1) The damage done to property by the construction of a railroad as 
much entitles one to recovery as if the property bad been destroyed. 

(2) That it is not necessary that a railway along a street should exclusively 
appropriate it in order to entitle an adjacent proprietor to damages for its 
construction. 

(8) When such a railway along a street inflicts such special injury on the 
abutting owner as practically to deprive him of the ordinary use and en- 
joyment of it, an action for damages will lie. (Following Ashley v. Port 
Huron, 35 Mich., 296; Pumpelly v. Green Bay Co., 13 Wall., 166, and other 
cases cited.) 

(4) When by the construction of the road the use of the street by the ad- 
jacent owner is very greatly impaired, and the injury in this respect is one 
special in its character and not one common to the entire community, an 
action to recover such special damages will lie. 

(5) In such case it is immaterial to inquire in whom the fee to the street 
was vested, when it is shown it was dedicated to the public use, and the 
complainant, as the owner of adjacent property, has an easement and a sub- 
stantial and valuable right in the street. In every such case he who sus- 
tains special damage by the construction of a railway along it has a right 
of action, no matter where the fee is vested. 

4, CHARGE OF COURT.— See statement of case in 60 Tex., 657, for a charge of the 
court, in a suit brought to recover damages for injuries sustained in the con- 
struction of a railway, concerning which there is no such error as to require 
a reversal. 


Arreat from Washington. Tried below before the Hon. L. B. 
McFarland. 
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(For statement of facts see 60 Tex., 656, to which reference wag 
made by Delany, J. Com. App., in an opinion which announced 
only that the facts proved and the charges given were the same in 
this case and that of GC. & S. F. R. R. Co. v. Eddins, 60 Tex,, 
656, which the opinion followed.) 


AFFIRMED, 
[Judgment approved’ January 21, 1885.] 





H. & T. C. R’y Co. er av. v. Wm. E. Poors. 
(Case No. 1866.) 

1. CASE APPROVED.— The doctrine announced on the former appeal of this case 
(58 Tex., 138) reaffirmed. 

2. EVIDENCE — PRACTICE.— When in an action to recover for goods converted 
through the alleged fraudulent act of several, testimony is introduced tend- 
ing to sustain the charge against one defendant and not the others, it is the 
duty of co-defendants to ask instructions limiting its effect. If these are 
asked and refused, it is cause for reversal of a judgment against the defend- 
ant to whom the evidence has no application. . a 

8. STOPPAGE IN TRANSITU.— In an action involving among other things the right 
of stoppage in transitu, the vendor claiming that the right existed and had 
been properly exercised, sustaining it alone by evidence that after the sale 
and shipment of the goods he had learned that a deed of trust had been 
given on them to secure the debt of another, held, that the evidence of itself 
was not sufficient to show that the seller learned of the insolvency of the 
purchaser after shipment of the goods. 


Arreat from Falls. Tried below before the Ilon. B. W. Rimes. 
Appellee brought this suit against the appellants January 5, 1875. 
This was the second appeal, and for statement see Poole ». H. & T. 
C. R’y Co., 58 Tex., 134. The suit was to recover the value of the 
goods, and interest, alleged to have been shipped by Poole from»Gal- 
veston to La Prelle, at. Marlin, in Falls county. The plaintiff al 
_leged that La Prelle “had become insolvent,” and that before the 
goods reached Marlin he notified the railroad agent at Marlin to 
hold the goods for plaintiff; that afterwards, on or about the 30th 
of November, La Prelle, Scott and the railroad company fraudu 
lently, etc., acting together to “cheat” Poole, converted the goods 
to their own use. Poole sued for $150 attornéys’ fees, and $37.50 
expenses, and for $2,000 exemplary damages. Plaintiff dismissed 
as to the La Prelles, alleging their insolvency. 
The case came on for trial August 24,1883. Scott made default; 
the railroad appeared and defended. Verdict: “We, the jury, 
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find for the plaintiff against defendants the sum of $761.55, with 
eight per cent. interest from the 30th day of Nowwnibens 1874, and 
also assess exemplary damages against J. L. Scott the amount of 
500.” Judgment ng against Scott and the railroad for 
$1,293.65, and in addition, against Scott, $500. The railroad com- 
pany appealed. 

The witness Aycock testified that,on a former trial of this case 
Scott had testified that he (Scott) had gone to Hearne at the in- 
stance of La Prelle, and as his agent; that he had the original bill 
of lading issued to La Prelle; that he, on said bill of lading, de- 
manded and received from the defendant railway the cases therein 
mentioned; that he changed the marks thereon from the name of 
la Prelle to that of J. L. Scott & Co., reshipped the same from 
Hearne to Marlin, taking a bill of lading therefor; that the original 
bill of lading was transferred to him by La Prelle without any con- 
sideration. 

The appellee excepted. 


Alezander & Winter, for appellant, cited: Greenl. Ev., vol. 1, 
p. 116 et seg.; Hutchinson, Carriers, $§ 412, 413 e¢ seq. 418; 15 Wend., 


137; 2 Mason, 236; 16 Md., 122; 1 Denio, 483; 5 id., 629; 21 Ohio, 
281. 


B. L. Aycock, for appellee. 


Warts, J. Com. App.— When this case was before the court on 
the former appeal, after full investigation and mature consideration 
it was distinctly held that notice to the station agent at Marlin, the 
point to which the merchandise was consigned, of the stoppage im 
transitu, was notice to the railroad company (58 Tex., 138). No 
good reason has been perceived to doubt the correctness of that 
conclusion, and it will no longer be considered an open question. 

Under the facts and circumstances of the case, the testimony of 
Aycock, as to the statements made by the defendant J. L. Scott, on 
the former trial, was admissible as against Scott. But there was 
nothing in the circumstances of the case which would authorize its 
admission against the railroad company. 

The general rule is that, where evidence is admissible for any pur- 
pose, it is incumbent upon those against whom it should not operate 
to limit its effect by asking appropriate instructions of the court. 

Here the company, as appears from the bill of exceptions, asked 
the court, in the admission of the evidence, to limit its operation to 
defendant Scott. This the court refused to do, but admitted the evi- 
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dence without qualification. This evidence as admitted bore directly 
upon one of the contested issues between the company and appellee, 
One of the important issues between these parties was as to whether 
the name of La Prelle & Bro. had been erased from the cases, and 
that of J. L. Scott & Co. placed upon the same. And as the atten. 
tion of the court had been called to the fact that this evidence 
should be limited to the defendant Scott, we are of the opinion that 
it was error to submit that issue without the qualification. 

Again, the right to stop the merchandise in transit depended upon 
the fact that appellee ascertained the insolvency of La Prelle & Bro, 
after the sale and shipment. If the fact of the insolvency had 
been known to appellee before he made the sale to La Prelle & Bro, 
then he would not have the right to stop the merchandise in transit, 





Wait’s Actions and Defenses, vol. 5, p. 611, ete. And to show this - | 
fact the burden was upon appellee. ‘The only evidence adducedto 7 

that issue was his own, and the statement of the agent or clerk, 9 
to the effect that after the merchandise was shipped appellee learned | 


that La Prelle & Bro. bad given a deed of trust upon their property, 7 
The facts were known to appellee, and it does seem that something 7 
more certain and direct ought to be exacted of him than the very ! 
meager statement that after the shipment he learned of thedeed 
of trust. : 

! We conclude that the judgment ought to be reversed and the 

y cause remanded. 
ES REVERSED AND REMANDED. 


~ 


[Opinion adopted February 6, 1885. 





C. J. Jones AnD wire v. Jas. B. Gorr. 
i, (Case No. 1857.) 


1. HomesTeap.— The husband and wife are not only unable to burthen the 
homestead by contract with an ordinary lien, but they can make no con- 
veyance of it with conditions of defeasance. 

2. Samre.— The homestead cannot be made the subject of an executory contract 
for its sale by the husband and wife. 

8. Same — EXECUTORY CONTRACT.— The husband and wife, while building a new 
home on lots in a city contiguous to the residence owned and then occupied 
by them, negotiated for a sale of the old home place. By executory con- 
tract in writing the husband bound himself, in consideration of a cash pay- 
ment, and of deferred payments secured by notes, to convey to the appellee 
the old home. The contract was signed by the wife, and the certificate of 
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acknowledgment was in the usual form prescribed by statute. Tender of 
the deferred payment was made. Held: 

(1) The contract to convey could not be enforced. 

(2) The declaration of the wife, necessary as a part of the certificate of 
her acknowledgment, ‘‘that she did not wish to retract it,” is applicable te 
executed contracts only. 

(3) Such a declaration in signing an executory contract for the sale of her 
homestead is, in effect, only her declaration that she does not wish to retract 
the written promise to convey, then signed by her. 

(4) When the deferred payment was tendered on the executory contract, 
thus signed by her, the law protected her in the right to retract her promise 
to convey, and the courts cannot enforce its observance, 


Apprat from Travis. Tried below before the Hon. A. S. Walker. 

Appellee brought suit against appellants Charles G. Jones and 
wife: 

1. For the reformation of an agreement executed by appellants 
January 8, 1883, whereby they agreed to convey to appellee certain 
land in Austin city, so as to correct an alleged mistake as to quan- 
tity; and 

2. To compel specific performance of the agreement to convey, 
after reformation thereof might be granted, or, if reformation was 
denied, then according to the terms of the instrument; and 

3, As against appellant Charles G. Jones for damages: (a), for 
failure of appellee to get the quantity of land in case of refusal of 
court to grant reformation; and (4) also for breach of contract, if 
specific performance should not be decreed; and (c) for withholding 
premises, use, occupancy, etc. Appellants excepted generally and 
specially, pleaded general denial, that the land was part of their 
homestead, and that the wife had not executed the contract in 
manner required by law. Decree for specific performance of the 
contract according to its terms without reformation, and giving ap- 
pellee possession, and vesting title, subject to vendor’s lien in favor 
of appellants, in appellee. 

The court filed the following 


FINDINGS OF FACT: 


1, The defendants are, and were long prior to January 8, 1883, 
husband and wife, and had their homestead at and prior to that 
date on lots 7, 8, 9 and 10 of block 134, in Austin city. Wilson 
Green owned lots 11 and 12 of said block, which lots owned by 
Green were the west two lots on the north half of block, and fronted 
on south side of College avenue. 

The ordinary front of city lots on that tier of blocks is forty-six 
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feet; in block 134 there was an excess of about ten feet. The 
dwelling-house of defendants was built principally on lot No, g 
but extended about ninety-six feet east from east line of lot No, tl 
(the east line of Green’s lots). Kitchens and stables were also op 
lots Nos. 9 and 10, not extending beyond ninety-two feet from 
Green’s line. 

Jones and wife, in January, 1883, were proposing to build a new 
house on the lots 7 and 8, and did proceed to build it. At this 
time it is nearly finished, but it is not yet occupied as a residenee, 

2. After negotiations (testimony to which is excluded as irrele. 
vant), on January 8, 1883, upon the cash payment to them of $100 
by plaintiffs, defendants executed the contract described in the 
pleadings, the defendant Cammie Jones signing and acknowledging 
same on privy examination before E. W. Shands, a notary public, 
the certificate of acknowledgment being regular and as prescribed 
by the statutes. 

sy the contract defendants acknowledged the receipt of $100 
paid by plaintiff in part consideration for ninety-two feet, being 
bounded on the west by property of Wilson Green, and running 
back southward to the alley in center of said block, which ninety- 
two feet of ground, with the improvements now there, they agreed 
to convey to Goff (plaintiff) by warranty deed, and to deliver pos 
session on the 8th of June, 1883, on Goff’s paying defendants the 
additional sum of $500, and executing his two promissory notes 
for $1,050 each, bearing ten per cent. interest (interest payab!e semi- 
annually), one payable in one year, the other in two years, vendor's 
lien to be reserved. It was further stipulated that, in case the 
new house contemplated to be built by defendants on the lots ad- 
joining property sold on the east should not be finished by June 8th, 
the execution of the contracts to be deferred one month, dates, ete, 
to be so postponed. 

8. There was testimony tending to show that, in the privy exam- 
ination of Mrs. Jones, the contract was not fully explained, and as 
prescribed by statute, although she at the time stated that she um 
derstood its contents. The testimony showed that the plaintiff 
(Goff) had no notice whatever of the irregularity, if any, in the privy 
acknowledgment. (This subject was opened in the testimony by 
plaintiff.) 

4. After the execution of the contract plaintiff was allowed access 
to the land described (except that defendants occupied the houses); 
he transplanted shrubbery in it, placed water pipes, and dug in part 
trenches for foundation of a house he was proposing to build, 
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5. Defendants did not complete their contemplated new house by 
Jane Sth, and on Saturday, July 7th, Teagarden, agent of Goff, ten- 
dered to defendant Charles G. Jones $500 and two notes for $1,050 
each, due in one and two years, in accordance with written contract 
of January 8, 1883. Such tender was made under contract of Jan- 
uary 8, 1883. Goff was, at the time, absent, and left money and 
notes With Teagarden, to be delivered to the defendants. Tea- 
garden also furnished a blank deed for the land as described for 
signature. Defendants would not receive the money or notes. 

6. Subsequently, Jones and wife declined making a deed to plaint- 
iff for said land, or to deliver possession. Suit herein for specific 
performance was filed* August, 1883, and in a few days after suit the 
attorney for defendants tendered back to plaintiff the cash payment 
made by him and interest. This was refused. 

1. Plaintiff deposited with the clerk of this court, before trial be- 
gan, and, on trial, tendered to defendants $500 in gold coin, and 
tendered the two notes, identified by the witness Teagarden as the 
same tendered by him to defendants July 7, 1883, which money and 
notes remain in the possession of the clerk of this court. 

8. The privy examination of the defendant Cammie A. Jones was 
taken in the house on (in principal part) the said ninety-two feet, 
and in her testimony she stated that she did not know how far east 
the ninety-two feet extended, or she would not have signed the 
deed. 

9. The prices of good building sites in Austin have increased over 
twenty-five per cent. since January 8, 1883, and there was testimony 
tending to show that the ninety-two feet of the block 134 was worth, 
at date of trial, $4,000. 

10. It was understood by the defendants that the old building was 
sold, and that, on specific performance being secured, no opposition 
ismade by defendants to the plaintiff moving the buildings, as well 
as the parts extending east of his line, as that upon his purchase. 

11. The testimony showed that the rental value of the e ninety-two 
feet described in the contract, including the old buildings, as they 
stood, partly on the ninety- -two feet purchase, and partly on (over) 
the purchase, since July 8, 1883, was $25 per month. 


CONCLUSIONS OF LAW. 


1. That the contract of January 8, 1883, and the certificate of 
privy acknowledgment of the defendant Cammie Jones, is legal and 
binding on the defend: ants. 

2. That the certificate of privy acknowledgment being regular, 
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Argument for the appellee. Ss 
~ihill ee 
and it appearing that plaintiff had no knowledge of any irregularity. Sect 
in the acknowledgment, that the defective proceedings, if any, in 465: 
the privy examination, do not affect the plaintiff. 685: 
is 3. That in consequence of said contract and the complete com. Mill 
pliance on the part of Goff, in the tender of the money and notes (all 
on January 7, 1883, Goff is entitled to specific performance. ® sar 
4. Decree will be rendered for specific performance of said writ 
ten contract according to its terms. q 6d«CY 
: ge toc 
Walton & Hill, for appellants. vey 
That the wife was not bound by the executory contract, they titi 
cited: Const. of Tex., art. 16, sec. 50; R. S., arts. 548, 552, 560, “9 edg 
4310, 4311, 4313. (For former law see Const. 1845, art. 7, see, 29; erty 
Pas. Dig., art. 1003; Hart. Dig., art. 174, act April 30, 18464 Const, dee 
1869, art. 12, sec. 15.) Whart. on Spec. Perf., sec. 88; sec. 366, note 7 tha 
2; Whart. on Contracts, 177, 178; 5 Wait’s Actions and Defenses, qF va 
783, sec. 8. = 
As to statutory word “conveyance:” 1 Bouv. L. D., verb. Con of 1 
veyance; McKabe v. Heirs of Hunter, 7 Mo., 357. wo 
Where husband and wife attempt to act by power of attorney; por 
54 Cal., 496; Martindale on Conv., §§ 82, 83. q wit 
] 
James B. Goff, for himself. Y F ma 
That there was no error in overruling defendants’ exceptions, he wit 
cited: R.S&., arts. 556, 561, 4310, 548, 554, 559, 560; Houghton» “nol 
Marshall, 31 Tex., 196; Cross v. Everts, 28 Tex., 531; Farleyy § Ia 
Palmer, 20 Ohio, 223; Dankel v. Hunter, 61 Penn., 384; Wait’s 19) 
Actions and Defenses, 2, 763; Waterman on Spec. Perf., §§ 88, (T 
368, 369, 371; Clopton v. Martin, 11 Ala., 187; Brown v. Lampton, | Pe 
25 Vt., 258; Philpot v. Elliott, 4 Md., 273. | 
That the contract was legal, binding, and should be enforced, he @ we 
cited: Davis v. Kennedy, 58 Tex., 516; Callahan v. Patterson,4 “in 
Tex., 61; Hartley v. Frosh, 6 Tex., 215; Shelby v. Burtis, 18 Tex, 00 
644; Norton v. Nichols, 35 Mich., 150; Chauvin v. Wagner, 18 Mo, “pa 
531; Thomas v. Meier, 18 Mo., 573. th 
That he was entitled to specific performance, he cited: Davise. i is 


Kennedy, 58 Tex., 516; Callahan v. Patterson, 4 Tex., 61; Hemming 
v. Zimmerschitte, 4 Tex., 165; Vardeman v..Lawson, 17 Tex., 18; 
Houghton v. Marshall, 31 Tex., 196; Story’s Eq. Jur., § 715; Dankel 
v. Hunter, 61 Penn., 384. 

That the right to specific performance was not affected by any = 
homestead right, he cited: R. S., arts. 560, 548, 554, 559, 556, 561; — 


JONES AND WIFE Vv. GoFF. 





Opinion of the court. 





| Secrest v. Jones, 21 Tex., 121; Hemming v. Zimmerschitte, 4 Tex., 
15; Vardeman v. Lawson, 17 Tex., 15; Patton v. King, 26 Tex., 
685; 2 Story’s Eq. Jur., § 715; Scarborough v. Arrant, 25 Tex., 132; 
Miller v. Alexander, 8 Tex., 36; Estes v. Browning, 11 Tex., 242; 
(allahan v. Patterson, 4 Tex., 61; Stewart v. Mackey, 16 Tex., 56; 
Sampson ¥. Williamson, 6 Tex., 109; Gee v. Moore, 14 Cal., 472. 


Warts, J. Com. App.— This is a suit against the husband and wife 
to compel the specific performance of an executory contract to con- 
yey a part of the homestead. The contract consisted of a bond for 
title duly executed by both husband and wife, and privily acknowl- 
edged as prescribed by law, for the conveyance of her separate prop- 
ety or homestead. After hearing the evidence the court below 
decreed a specific performance, notwithstanding it clearly appeared 
that the property constituted a part of the homestead, and that fact 
was interposed as a defense. 

Now the important question to be determined is as to the power 
of the court to decree a specific performance, as against a married 
woman, of an executory contract for the conveyance of all or a 

rtion of the homestead, when she refuses to convey in accordance 
with the contract. 

Elsewhere it is well established that the executory contract of a 
married woman for the sale of her real estate, although executed 
with the assent of her husband and for a valuable consideration, is 
not enforcible in a court of equity. Field v. Moore, 19 Beav., 176; 
Jane v. McKeen, 15 Me., 304; Berrett v. Oliver, 7 Gill & J. (Md.), 
191; Clarke v. Reins, 12 Gratt., 103; Pilcher v. Smith, 2 Head 
(Tenn.), 209; Carr v. Williams, 10 Ohio, 310; Waterman on Specific 
Performance of Contracts, § 127, and note. 

In the same work, page 725, the authorsays: “Where a married 
woman enters into a covenant to convey real estate owned by her 
inher own right, which she afterwards refuses to do, the aid of a 
court of equity may be invoked to compel money advanced upon the 
purchase price, and the value of permanent improvements made by 
the vendee on the premises, less the value of the use of such prem- 
ises, to be refunded.” 

Our constitution declares, “nor shall the owner, if a married man, 
sell the homestead without the consent of the wife given in such a 
manner as may be prescribed by law.” And in speaking of creating 
mechanics’ liens upon the homestead, the constitution says that the 
contract must be in writing, “ with the consent of the wife given in 
the same manner as is required in making a sale and conveyance of 












JONES AND WIFE v. GorFF. 





Opinion of the court. 





the homestead.” While art. 560 of the Revised Statutes provides 
that “The homestead of a family shall not be sold and conveyed by 
the owner, if a married man, without the consent of the wife. Suh 
consent shall be evidenced by the wife joining in the conveyanes, 
and signing her name thereto; and also by her separate acknowl. 
edgment thereof, taken and certified to before the proper officer 
and in the mode pointed out in chapter 2, title 1xxxvi.” : 

The form given by statute for the acknowledgment of a married 
woman requires that she shall be examined by the officer privily 7% 
and apart from her husband, and after having the instrument fully : } 
explained, she, in the language of the form, “acknowledged such 
instrument to be her act and deed, and declared that she had will. 
ingly signed the same for the purposes and consideration therein 
expressed, and that she did not wish to retract it.” 

It is a most conclusive proposition that the separate property of 
a married woman, and the homestead, if the owner be a married 
man, can only be sold and conveyed in the manner prescribed by 
law. The homestead, too, is hedged about with additional limita- 
tions that do not ordinarily appertain to the separate property of 
the married woman. For instance, the homestead is not subject to 
forced sale to pay debts, with certain exceptions. The husband and 
wife cannot impose an ordinary lien upon it by contract. Nor can 
they make a conveyance of the homestead with conditions of defeas- 
ance. These are limitations and restrictions imposed by the consti- 
tution, and are not subject to legislative control. 

The object, purpose and intent of the organic law is to protect 
the wife in the homestead against the improvidence of the husband 
as well as the rapacity of the creditor. 

So long as it remains the homestead of the family, there can be 
no conveyance of it except as prescribed by law. And here we are 
met with the unequivocal declaration that the homestead shall not 
be “sold” and “conveyed,” without the wife joins in the “com  . 
veyance,” by signing her name thereto, and by acknowledging the 
same privily and apart from her husband. 

One of the most important as well as essential elements in the 
privy acknowledgment is that the married woman, after being m- 
formed of the nature, etc., of the conveyance, and after acknowl 
edging, or rather declaring, it to be her act and deed, must, to give 
it validity, declare “that she does not wish to retract it.” 

Although she may have received the purchase money, and signed 
the deed, and even gone so far as to declare to the officer that it is 
her act and deed, yet if she should then declare her wish to “retract 
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it,” that would conclude the matter,— as to her it would be no con- SS 
veyance. 2 i 

This important and controlling fact should be borne in mind, 3 
that in the sale and conveyance of the iomestead, up to the very rg 
jast moment before the privy examination is concluded and the title 
passes, the married woman may absolutely defeat the conveyance 
by declaring her wish to retract all that had been done by her in 
the matter. 

With us the power to sell or otherwise dispose of the homestead 

js derived from the constitution and statute; the former declaring 
that it shall not be disposed of except as prescribed in the latter. 
The statute makes no provisions whatever for the wife to enter into 
agreements or executory contracts to convey the homestead at some 
' future time. That is not one of the modes provided by statute in 
which she may divest herself of the homestead right. 

The sole and only mode prescribed by statute is by “ conveyance,” 
in which she joins the husband, and which she acknowledges privily 
and apart from him. To the word conveyance, as used in the statute, 
must be assigned its ordinary signification; that is, a writing by 
which property is conveyed from one to another. As before re- 
marked, the statute does not include agreements to convey, but con- 
yeyances only. : 

In Alabama it has been held that a married woman has no au- 
thority, under the statutes of that state, to enter into an executory 
agreement to sell either her separate estate under the statute, or 
the homestead occupied by herself and husband; and that no at- , 
tempted conveyance of either is binding on her unless executed with ; 
due formality, and in substantial compliance with the statute. And 
for these reasons the courts of that state refuse to enforce the spe- 
cific performance of such executory contracts. Jenkins v. Harrison, 
66 Ala., 345; Butts v. Broughton, 72 Ala., 294; Gardner v. Moore, 
Albany Law Journal, vol. 30, No. 24, p. 477. 

Here, as there, the married woman’s power to convey is derived 
from the statute, and the authority to make executory contracts to 
convey the homestead is not provided for by the statute, and such 
contracts, therefore, being made without authority, fall under the 
condemnation of the organic law. Such contracts as to the married 
Woman are void and not enforcible. 

Again, as has been seen, up to the last moment before the privy 
acknowledgment is concluded, the married woman has the right to 
tetract whatever she may have done toward the conveyance of her 
homestead, and thereby defeat the conveyance. The legal effect of 








} ye es oe Aah, 
ROE ° 





H. & T. ©. R’y Co. v. Harry & Bross [Galvy. Term 





ay ‘, 





































Syllabus. 








a 


the acknowledgment is that she joins in the conveyance of the 
property, declares that such conveyance is her voluntary act, and 
that she did not wish to retract it. Apply this acknowledgment to 
an executory contract for the conveyance of the homestead, and jt } 
is altogether different. The married woman consents, not toacon. 
veyance, but a contract to convey. She joins not ina conveyance, 
but an agreement to convey some time in the future. She does not 
declare that she wishes not to retract the conveyance, but that she 
wishes not to retract the agreement to convey. 

Up to the last moment before the title passes, the married woman 
may, by retracting what she contemplated doing, retain it. 
« Obviously that essential element in the conveyance of the homa 
' stead, 7. ¢., the right of the wife to retract, is wanting in an execu 
tory contract to convey, and where she refuses to carry out such | 
contract, it is beyond the power of the court to supply that essen. 
tial element. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED, 


[Opinion adopted February 2, 1885.] 





Tue Hovston & Texas Centrat R’y Co. v. H. W. Harry & Bros, 


(Case No. 1678.) 


1. Act or May 6, 1882, SECTION 3, CONSTRUED — CONSTITUTIONAL LAW — PENAL 
STATUTES — EXEMPLARY DAMAGES— POWER OF LEGISLATURE. —Suit was 
brought under section 3 of the actof May 6, 1882 (General Laws, p. 35), to re | 
cover damages for the detention of goods after tender of payment of the 
sum due, as shown by the bill of lading, for their transportation. Judgment 
was given for the plaintiff, and the case brought to this court by writof 
error. The appellants assigned for error the overruling the following special 
demurrers: ‘‘1. Because in truth and in fact it appears upon its face to be 
a statute to prevent and punish a criminal offense by the forms of civil pro 
cedure, and so deprives the defendant of the guaranties thrown around it, im 
common with all other citizens, by the constitution of the state. 2, Because 
it takes the property of one citizen and gives it to another without due 
process of thelaw of the land. 3. Because the plaintiff's claim is for a fine, 
forfeiture or penalty, and fines, forfeitures or penalties are specially appro 
priated to special use, to wit, for laying out and working public roads, and, 
cannot be appropriated to individual use. 4. Because it does not appear im 
and by their petition that they are or were in any manner injured or dam- 
aged by the detention of their goods.” Held: 

(1) That article 10, section 12, giving the legislature power to pass laws 
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necessary to correct any abuse by railways, and to enforce them by penal- 
ties, left it to the legislature’s discretion to determine what acts of railways 
were abuses, and what penalties were necessary to correct them. 

(2) That it ‘was left to the legislature’s discretion to decide whether the 
abuse to be corrected should be declared a crime and punished as such, or 
whether a civil injury, and be corrected by a civil action given by statute to 
the person whose rights had been violated, and allowing him to recover a 
fixed sum as a penalty, or as exemplary damages, far in excess of the actual 
damages suffered. 

(3) The fact that a statute gives a right to recover damages in excess of 
the sum that might be recovered in a court of law in the ordinary adminis- 
tration of justice does not invalidate the statute; but the excess is exem- 
plary damages. 

(4) That article 15, section 26, of the constitution provides for the recovery 
of exemplary damages, though the act on which the action is based may con- 
stitute a crime of high degree. 

(5) That similar acts to the one under consideration have been declared 
remedial, 

(6) That independent of statute, a person would have a right of action 
against a railway that unnecessarily refused to deliver goods after tender of 
| the freight due as shown by the bill of lading, and nominal damages might 
be recovered without proof of actual damages; but that contracting under 
the statute they would be held liable, in case of failure to comply with its 
terms, in a sum to be ascertained as provided by it, as if the statute had 
been made a part of the contract. 

(7) That when nothing is found in the constitution which either by ex- 
press terms or by fair implication restrains the legislature, it may, to correct 
an abuse that might be punished asa crime, direct that it shall be. corrected 
by a fixed sum recovered by an action quasi penal, brought by him whose 
rights have been injured; and it was in the light of similar legislation that i. 
the present constitution was adopted. 

(8) That to declare an act unconstitutional, it is not sufficient that it should 
seem impolitic or contrary to right in the abstract, but it must be contrary 
to the spirit and the letter of the constitution, and he that asserts it must be 
able to point out wherein the constitution has been infracted. 

(9) Article 16, section 24, of the constitution refers only to fines imposed 
as penalties for crimes, and such as arise from forfeited bail bonds, etc., and 
does not include such as are allowed by statutes to be recovered by citizens 
for injuries done to their rights. 


Error from Washington. Tried below before the Hon. I. B. 
McFarland. 


George Goldthwaite, for appellants, cited the following authorities: 
Acts 17th Legislature (called session 1882), p. 35; Tex. Const., Bill - 
of Rights, secs. 10, 18, 19; art. 16, sec. 24; Texas Penal Code, art. 7 
1; Cooley’s Blackstone, vol. 1, p. 288; Eden’s Principles of Crimi- 
nal Law, p. 74, and note, citing 2 Coke’s Inst., 48; Lynch ». St. 
Economy, 27 Wis., 71; Dutton v. Fowler, 27 Wis., 430; A. & N. 
R. Oo. v. Baty, 6 Neb., 37; Fay v. Parker, 53 N. H., 342. 
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Sayles & Bassett, for appellees, cited: Burnett v. A. & P. R. Oo, 
68 Mo., 56; Const., art. 10, § 2. The legislature may regulate the 
occupation of a common carrier. Munn v. Illinois,,4 Otto (94 U, 
S.), 118. Penalties recoverable in whole or in part by the person 

' injured are imposed upon ferrymen for neglect of duty. R.§, 
4446, 4447, 4449, 4450. Upon pilots for neglect of duty. R. S. 
8652, 3659. Upon persons purchasing goods after nightfall. R 
S., 4660. Upon officers unlawfally demanding fees. Kt. S., 2491, 
Upon certain persons for not using standard weights. R. S., 4854-5, 
Upon common carriers for not receiving and transporting freight 
(R. S., 279, 280), and for not feeding stock. R. S., 284. Upon pur- 
obasers at sheriff’s and administrator's sales for not complying with 
their bids. R.S., 2319, 2084. Upon sheriffs for neglect of daty, 
R. S., 2319, 2325. Upon administrators for neglect of duty. RS, 
2049 ; Dice 2 The State, 6 7 434; Hays vw. Stewart, 8 Tex., 358; 
Tarde v. Benseman, 31 Tex., 277; State v. Garcia, 88 Tex., 547, 


Srayton, Assoctare Justice.— This action was brought to recover 
the damages allowed by the act of May 6, 1882 (General Laws, 
p- 35), for failure to deliver freight in accordance with the pro. 
visions of that act. 

The third section of the act is as follows: 

“Sec. 3. That any railroad company, its officers, agents or em- 
ployees, that shall refuse to deliver to the owner, agent or cor Fi 
signee any freight, goods, wares and merchandise, of any kind or 
character whatever, upon the payment, or tender of payment, of 
the freight charges due as shown by the bill of lading, the said 
railroad company shall be liable in damages to the owner of said 
freights, goods, wares er merchandise, to an amount equal to the 
amount of the freight charges for every day said freight, goods, 

yares and merchandise is held after payment, or tender of payment, & 
of the charges due, as shown by the bill of lading, to be recovered | 
in any court of competent jurisdiction.” , : 

The petition alleges all the facts made requisite by the act to sus 
tain the action, and, as there is no statement of facts, it must be P| 
presumed that the facts alleged were proved. 

Special demurrers to the petition were urged, and by the court | 

| 
1 


overruled, and judgment rendered for the plaintilf. 
The overruling of the demurrers is assigned as error. 
The demurrers were: 
“1, Because in truth and in fact it appears upon its face to be & 
statute to prevent and punish a criminal offense by the forms of 












Hi. & T. C. R’y Co. v. Harry & Bros. 





Opinion of the court. 





civil procedure, and so deprives the defendant of the guaranties 
thrown around it, in common with all other citizens, by the consti- 
tution of the state. 

«9, Because it takes the property of one citizen and gives it to 
another without due process of the law of the land. 

«8, Because the plaintiff's claim is for a fine, forfeiture or penalty, 
and fines, forfeitures or penalties are specially appropriated to 
special use, to wit, for laying out and working public roads, and 
cannot be appropriated to individual use. 

«4, Because it does not appear in and by their petition that they 
are or were in any manner injured or damaged by the detention of 
their goods.” 

A very elaborate argument has been filed in support of the de- 
murrers; but no provision of the constitution has been cited which 
to us seems to deprive the legislature of power to enact the law in 
question. 7 

The act in question was most probably passed in obedience to 
section 2, article 10, of the constitution, which declares that “the 
legislature shall pass laws to correct abuses and prevent unjust dis- 
erimination and extortion in the rates of freight and passenger 
tariffs on the different railroads in this state; and shall from time 
to time pass laws establishing reasonable maximum rates of charges 
for the transportation of passengers and freight on said railroads, 
and enforce all such laws by adequate penalties.” 

It resis with the legislature to determine what, on the part of a 
railway, constitute abuses, and to determine what laws will cor- 
rect them, as well as what remedies may be necessary to secure the 
enforcement of such laws. 

Over these matters the legislature has full power, in the absence 
of some constitutional restraint. 

Whether abuses shall be corrected through statutes which declare 
the act or acts which constitute an abuse a crime punishable in 
some of the modes in which crime is ordinarily punished; or 
whether the given abuse shall be corrected through a civil action 
given to the person whose private right has been violated, in which 
not only actual compensation for the wrong done may be recovered, 
but in which damages in excess of this, in the way of punitive or 
exemplary damages, may be recovered, was left to the discretion of 
the legislature. 

Without statutes, in cases of wilful wrong, gross negligence, fraud 
and oppression, such damages are given in the ordinary administra- 
tion of justice through the courts; and it is difficult to perceive 
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wherein a thing which may lawfully be done, without a statute, 
becomes unlawful if done with the direct sanction of the legislature. 

The statute in question gives the action to the person injured by 
the wrongful act, and its fruits may be simply compensation for the 
injury done, or may be more. 

If more, the excess is but exemplary damage, the amount of 
which may and will depend on the length of time the defendant 
refuses to comply with a contract voluntarily made by it, and cop. 
tinues to hold without right, in defiance of law and disregard of the 
rights of the owner, property which it, in the exercise of a publi 
employment, has contracted promptly to deliver. 

That exemplary damages may be recovered in certain cases,even § 
when the act on which the action is based may be punished asa . } 
crime of high degree, is manifested by the constitution itself. Con. | 
stitution, art. 16, sec. 26. ; | 

Statutes of like character as that under consideration have been § | 
held not penal but remedial. Frohock v. Pattee, 38 Me. 107; 7 | 
Quim by v. Carter, 20 Me., 221; Reed v. Inhabitants of Northfield, 
13 Pick., 94. 

Without reference to the statute, the owner of goods detained, 
without necessity therefor, after the payment or tender of the price 
of carriage, as evidenced by the bill of lading, has cause of action, 
and the statute simply provides what the measure of damage shall 
be. Nominal damage would be given without proof of any actual 
damage sustained. Parties contract with reference to the law, and 
may discharge themselves from liability by complying with their 
contracts; and if they fail to do this, it may be held that they have 
agreed, in case of such failure, to pay the sum to be ascertained as 
provided by the statute, as fully as though the provisions of the 
statute had been made, in express terms, a part of the contract. If, 
however, the statute could not be deemed strictly remedial, it would 
not alter the rule, for the reasons before stated; and, besides, 
actions similar in character, when not prosecuted by and for the 
benefit of persons directly injured by the wrong done, have been 
given by statutes in this state, in other states, and by congress, for 
so long a period, without question, that it may well be presumed 
that the constitution was adopted in the light of the past exercise 
of such power by legislatures to enact laws whereby a fixed sum 
may be recovered by an action gwasi penal, even for the correction 
of some abuse which might be corrected by a statute making the 
act which constitutes the abuse a crime. “4 
This must be held to be true where there is nothing found in the © 
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constitution which in express terms, or by fair implication, prohibits 
the exercise of such power by the legislature. 

He that claims an act of the legislature to be in conflict with 
the constitution must be able to put his finger on the provision of the 
constitution infracted, and it must clearly appear that such is the 
character of the act or it cannot be so held. 

It is not enough that the act may seem to be impolitic, or that it 
may be in conflict with what may seem to be, abstractly considered, 
a correct theory of right; if it be not in conflict with the spirit 
and the letter of the constitution, the former to be ascertained from 
the language in which the constitution is written, it is the duty of 
a court to hold the act valid. 

Section 24, article 16, of the constitution evidently refers only to 
such fines and forfeitures as under the law may inure to the public; 
such as fines imposed as punishment for crime, and such forfeitures 
asoccur through bail bonds and like obligations, and has no appli- 
cation to such sums as under statutes may inure to the citizen for a 
wrong done to himself, the extent of recovery alone being prescribed 
by law. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
(Opinion delivered February 3, 1885.] 





Tue Srate ex rev. R. C. Jennert v. Wu. P. Owens. 
(Case No. 1984.) 


1, QUO WARRANTO — JURISDICTION — CONTESTED ELECTION.— The previous de- 
cisions of the supreme court of Texas (made under the present constitution), 
as announced in Ex parte Towles, 48 Tex., 413, which held that the district 
court had no jurisdiction to revise under quo warranto the action of the 
returning officers of an election and place a contestant in office, when a 
certificate of election had been awarded to his competitor, who had tius 
obtained poss:ssion of the office, proceeded mainly upon the ground that 
such a proceeding was not a suit, complaint or plea wherein the matter in 
controversy ‘‘ is valued at or amounts to $500, exclusive of interest.” 

2. CASES REVIEWED.— Ex parte Towles, 48 Tex., 413; Williamson v. Lane, 52 
Tex., 335; Ex parte Whitlow, 59 Tex., 213, and Gibson v. Templeton, 5 Tex. 
Law Rev., 18, reviewed. 

8, POLITICAL QUESTION.— Whether the constituted authorities of a state shall 
create an office, or provide to have it filled, and how long an incumbent 
shall hold it, are political questions. If they determine that it shall be 
filled by election, and prescribe that the candidate receiving the largest 

number of votes shall hold the office, the courts have no power to declare 

that these things shall be determined otherwise, 
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ELEcTION.— When the will of the people is ascertained by their ballots, at 
an election provided for by law, the candidate who receives the number of 
votes necessary to elect him is entitled to the possession of the office ang 
its emoluments. 

5. SaME — JuRiIspDICcTION.— This right to an office thus ascertained is a private 
right, which the constitution protects, and which the courts will enforce, 
The distinction between the right to contest an election, and that to recover 
an office unlawfully withheld, announced. 

6. OrFice — PROPERTY.— An office of profit is not only a franchise, but is prop 
erty, as clearly as any other thing cau be made the subject of Ownership; 
and when the lawful owner is deprived of its use and possession by anin. 9 
truder, his right to have it restored to him by the courts is as clear ag hig 
right to recover any other property legally owned by him, and illegally 
withheld from him. 

%. Same — ELection.— If, in a direct proceeding to recover an office, it becomes 
necessary for the plaintiff to trace his right thereto through a popular 

: election, provided for by law, he may do so; to deny him this privilege would 

be to destroy his right, if it existed. In doing this he is not restricted to 
the returns of election made by the managers, but may resort to the best 
evidence, which is to show the votes cast at the election. 

. SamME,— The return of the managers of an election in such a proceeding ig 
only prima facie evidence of the state of the vote, which may be disproved 
by producing evidence furnished by the ballots themselves. 

POLITICAL QUESTION.— The term ‘ political question,” as used in our decis 

, ions, refers to questions coming before the courts, the determination of 

which has for its object the settlement of some policy of the state, or of 
some local division of the body politic, and not the private rights of indi- 
viduals, though the latter may be incidentally affected. 
10. Same.— Though the determination of the result of an election may be in 
one sense a political question, it is so only when sought in a contest re- 
garding the election itself under the statute. It is not so when an inquiry 
as to who was really elected by the people arises incidentally, and is neces- 
sary to be known in determining rights claimed, and clearly cognizable 
before the courts. 
11. CASES FOLLOWED.— McKinney v. O’Connor, 26 Tex., 5; State v. Draper, 50 
Mo., 353; People v. Jones, 20 Cal., 50; Reid v. Moulton, 51 Ala., 255; @ 
Conn., 333; 44 Miss., 352; and Hudson v. Solomon, 19 Kan., 177, approved 
and followed. 

12, JurispIcTION.— It results that the district court has jurisdiction to try the 
right to an office, in a suit brought for its recovery by a party claiming the 
rizht to it, as against one who has usurped the office and who holds posses 7 
sion of it wrongfully, provided its value is $500 or more. In trying the | 
right, if the claimant charges that an incorrect return of the votes that 
elected him was made, he has the right to give evidence to show what 
votes were placed in the ballot-box by showing the votes themselves, | 

13. QUO WARRANTO.— Quo warranto is a proper proceeding to determine dis 

puted questions of title to public office. In such a suit, if the relator suc ~ 

ceeds, the proper judgment is that defendant be ousted, and the relator 
placed in possession of the office. 


om * 


so 


he, Apprat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 
The opinion states the case. 
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Finlay & Jose, for relator, on the proposition that a direct pro- 
geeding to recover the office, and to try the right to the same, was 
a “sui, complaint or plea” of which the district court had jurisdic- 
tion, cited: Const. of Tex., sec. 8, art. 5; sec. 13, art. 1; Const. 1845, 
sec. 10, art. 4; Const. 1869, sec. 7, art. 5; Quo Warranto Act of 
_ 4879, R. S. Appendix, 47; Wright v. Allen, 2 Tex., 158; Banton », 
Wilson, 4 Tex., 400; McKinney v. O'Connor, 26 Tex., 22; State w. 
De Gress, 53 Tex., 387; State v. Cocke, 54 Tex., 482; Flatan »v. State, 
56 Tex., 93; Williamson v. Lane, 52 Tex., 335; Gibson v. Temple- 
ton, Tyler Term, 1884 [62 Tex., 555]; Const. California, sec. 6, art. 
6 (Const. of 1862; Desty, p. 100); Ee parte Whitlow, 59 Tex., 275; 
Ex parte Towles, 48 Tex., 433. 

That guo warranto was the proper mode of procedure, they cited: 
Act of 1879, R. S., Appendix, 47; State v. De Gress, 53 Tex., 387; 
State v. Cocke, 54 Tex., 482; Flatan v. State, 56 Tex., 93; Watts ». 
State, 61 Tex., 184; Wright v. Allen, 2 Tex., 158; High on Ex. 
Remedies, secs. 49, 53, 623, 624, 619, 638, 639, 641, 603; “Cooley on 
Const. Lim., “ Contesting Elections,” *625 (4th ed. ), p. 789; McCrary 
on Elections, secs. 265, 322, 324, 326, 264, ad authorities; 
Wicks v. Jones, 20 Cal., 50; Stone v. Elkins, 24 Cal., 127; People 
ex rel. Budd v. Holden, hn Cal., 123; State ». Lawrence, 38 Mo., 
585; State v. Fitzgerald, 44 Mo., 425; Anthony »v. Halderman, 7 
Kan., 65; Lindsay v. Att’y Gen’l, 33 Miss., 508; Newsom v. Cocke, 
44 Miss., 352; Bosmer v. State, 7 Ga., 473; Fulgham wv. Johnson, 40 
Ga., 165; Taylor v. Hand, 31 Ala., 383; State v. Burnett, 2 Ala., 140; 
Cal. Code Civ. Proc., Quo Warranto, § 802; State v. Stem, 13 
Neb., 529; People v. De Bevoir, 27 Hunton (N. Y.), 596. 

That the returns of the managers were not conclusive of the 
right to the office, they cited: McKinney v. O’Connor, 26 Tex., 5; 
Cooley on Const. Lim., “Contesting Elections” (4th ed. ), p. 789, and 
authorities; McCrary on Elections, secs. 280, 281, 291, 379, 388, 389; 
High on Ex. Rem., secs. 624, 638, 639; The People ex rel. Wicks v. 
Tones, 20 Cal., 50; Magee v. Supervisors, 10 Cal., 377; The People 
v. Holden, 28 Cal., 123; The State v. Steers, 44 Mo. ., 223; State »w. 
Wright, 10 Heisk. (Tenn.), 237; Hudson v. Solomon, 19 Kan., 177; 
Reid v. Moulton, 51 Ala., 255; State v. Fagan, 42 Conn., 33; New- 
som v. Cocke, 44 Miss., 352; Rev. Stats., 2245, 3128. 


McLamore & Campbell, for respondent, on their proposition that 
the refusal of the district court to permit the relator to proceed by 
quo warranto is not subject to revision, cited: Quo Warranto act 
1879, It. S., sec. 1 of act in appendix. 

The district court had no power to grant the relief sought, citing: 
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Const., art. 5, sec. 8; R.S., art. 1693 e¢ seg.; Guadalupe Co. v, Wil 
son Co., 58 Tex., 230; Rogers v. State, 43 Tex., 406. 

That the determination of the result of an election was a phlitical 
question, to be regulated by the political authorities in the State, 
they cited: Wright v. Fawcett, 42 Tex., 203; Williamson v. Lane 
52 Tex., 335; McKinney v. O'Connor, 26 Tex., 22; Gibson », Tem. 
pleton, Tyler Term, A. D. 1884 [62 Tex., 555). 
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Wir, Cuier Justice.— This is an information in the nature of 
r a quo warranto filed by the state of Texas upon the relation of Rus. 
sell C. Jennett, against W. P. Owens, for the purpose of ousting 
the latter from the office of sheriff of Galveston county, and plac. 
ing the relator in possession of the same. 

The ground upon which the information is based is, that at an 
election held in Galveston county, on the 4th day of November, 
1854, the relator was elected to the office by receiving a plurality 
of the popular vote, but that Owens had obtained the certificate of 
election, and had usurped, and was holding and executing the office 
without authority of law. The information charges fraud in the 
returns of election made from several of the precincts of the county, 
in that the vote of these precincts was not properly counted by the 
presiding officers. It alleges that had the vote been properly counted 
and returned at these precincts, the returns would have shown that 
Jennett had received a plurality of all the votes cast for sheriff, 
giving the precise number claimed to have been given to each of 
these candidates. It charges, also, that those who presided at one 
of the precincts named were guilty of gross misconduct in being 
drunk and unable to perform their duties, and in allowing un- 
authorized parties to tamper with the ballot-box, and in other 
respects, set forth in the information. The information prays for 
judgment of ouster, and that Jennett have possession of the sheriff- 
alty of Galveston county, and be quieted in his title thereto. The 
office was alleged to be worth $5,000 per annum. 

To-this information the respondent filed a demurrer, objecting 
principally to the jurisdiction of the court to entertain the suit and 
try the right to the office in the manner prayed for in the petition, 
The court below held that it had no jurisdiction of the proceeding, 
because its object was to contest an election; and that it could not 
ascertain and adjudge the result of the polls other than as appears 
by the returns of the several managers of the election; and as the 
information showed that these returns elected the respondent, the 
suit was dismissed. 

From this judgment an appeal is taken to this court. 
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- The previous decisions of this court, made under our present. con- 
stitution, have established this principle: That the district court has 
no jurisdiction to try the contest of an election such as is provided 
for in the acts of May 8, 1873, July 20, 1876, and in our Revised 
Statutes, ch. 6, title 34. Le parte Towles, 48 Tex., 413; Williamson 
y. Lane, 52 Tex., 335; Le parte Whitlow, 59 Tex., 273; Gibson ». 
Templeton, 5 Tex. Law Rev., 18. 

These decisions proceed mainly upon the common ground that 
such a proceeding is not a suit, complaint or plea wherein the matter 
in controversy is valued at or amounts to $500 exclusive of interest. 

In all the cases cited above except that of Williamson v. Lane, the 
contest was not between parties claiming to have been elected to an 
office, or claimingany other right as against each other. The matter 
submitted for the determination of the court in the Towles and 
Whitlow cases was whether one locality or another had been chosen 
as the county seat of a county; and in Gibson v. Templeton the 
question was as to the legality of an election held for the purpose of 
determining whether spirituous liquors should or should not be sold 
within the limits of one of the counties of our state. 

These were determined not to be suits or controversies between 
parties involving any particular amount or value.. The judgment 
would not have determined, in favor of the one party as against the 
other, any matter of private right; but only a matter of public 
policy, which, without an express grant of authority by the con- 
stitution vesting jurisdiction in the judiciary, belonged to the legis- 
lative branch of the government. 

The constitution gives the legislature the power to regulate the 
manner of removing county seats. It also requires the legislature 
to enact laws for determining whether the sale of intoxicating 
liquors shall be prohibited within prescribed limits. 

It is part of the public policy of the state that county seats shall 
be located to best suit the convenience of the people of the county. 

It pertains to the police powers of the legislature to have the sale 
of spirituous liquors prohibited in any locality where the people 
think it would subserve the interests of morality and good govern- 
ment that this should be done. 

When an election is held under the authority of the legislature 
for either of these purposes, its indirect result may be to depreciate 
the value of the property of a private citizen by placing the county 
seat further from it, or to destroy a profitable business in the sale of 
ardent spirits. But every citizen holds his property subject to the 
constitutional right of the legislature to enact laws of this kind. 
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That it is depreciated in value by a change of county seat is a nat. 
ural result contemplated by the organic law, and is but one of the 
sacrifices that the individual must suffer for the public good. Thag 
a trade which the constitution contemplates may be so mjurions to 
good morals and public order that the people may wish to suppresg 
it in a particular locality is embarked in by a citizen gives him no 
right in it that cannot be taken from him for the better police regu- 
lation of the vicinity. The question, therefore, as to whether such 
an election was legally or illegally conducted, relates only to the con. 
venience, morals or good order of the particularcommunity. When 
determined, no more is decided than that the people voted to have 
their seat of justice at one place rather than another; or that 
spirituous liquors should or should not be sold within certain limits, 
This is not a judicial question over which a contest may be made in 
the district court. It is not a case between parties in which a judg. 
ment can be rendered in favor of one as against the other, such ag 
the district courts have authority toenter up. The judgment would 
only amount to a declaration that the result of an election was dif- 
ferent from what the authorities having it in charge had pronounced 
it to be. This might result incidentally in benefit or damage to 
some citizen, but, it is not rendered upon that ground, or for the sake 
of restoring a right to the injured party; nor is it enforced by any 
process issued from the court where the judgment is pronounced, 
We come to consider now the case of a contest between parties 
as to the result of an election for which they were opposing candi- 
dates before the people. It is clearly a political question as to 
whether or not the proper state authorities shall create an office or 
shall provide to have it filled, as to how long an incumbent shall 
hold it, and as to the manner in which he shall derive his title to it. 
If it is determined by these authorities that it shall be filled by 
popular election, and that the candidate receiving a majority or a 
plurality of the votes shall be entitled to the office, the courts have 
no right to interfere and say that title to the office shall be derived 
otherwise. When the election takes place and the will of the people 
is expressed through the ballot-box, the candidate receiving the 
number of votes necessary to elect him is entitled to the possession 
of the office, its rights and emoluments. These are his property; his 
right to them is a private right which the constitution protects and 
the courts will enforce. The question then becomes essentially @ 
judicial one. This is a principle firmly rooted in the jurisprudence 
of this country and needs no authority to support it. Hence we 
find that in all the decisions bearing upon contests of elections & 
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clear distinction is drawn between a proceeding merely to contest 
gn election and one to recover an office unlawfully withheld from an- 
other. In the foregoing case of Williamson v. Lane this subject 
was discussed and the distinction pointed out by the then chief jus- 
tice of this court. 

According to the opinion of that learned judge, the principal dif- 
ference consists in the object of the proceeding or in the judgment 
sought, and which the court may render in each of the cases. In 
the one the court can grant a certificate of election only or set aside 
the election altogether; in the other it adjudges the office itself, with 
all its fees and emoluments, to the party who shows the best right to 
it. He shows clearly, too, that the contests provided for in the 
statutes of 1873 and 1876 were not suits within the meaning of the 
constitution, because they might be presented either in chambers 
before the judge or before the court whilst in session; because fur- 
ther they might be determined without a jury, though one were 
demanded, and might be prosecuted in the district court whether 
the value of the office was more or less than $500. The case itself 
was that of a contested election, and seems to have been com- 
menced and prosecuted as prescribed by the above statutes, and 
tried in chambers by the district judge. It was held that the court 
was without jurisdiction, because the proceeding was had under 
these statutes. 

But at the same time it was distinctly announced that had it been 
asuit for the purpose of recovering the office, and it was of value 
equal to $500, the jurisdiction of the cause would belong to the dis- 
trict court. 

This case, then, so far from sustaining the view of the jurisdic- 
tional question taken by the court below, is authority against it. 
And upon principle it cannot be doubted but that a suit for an of- 
fice of the required value may be maintained in this manner. An 
office of profit is property, as much so as any other article that can 
be possessed. It is a franchise, and when the lawful owner of it is 
kept out of the possession of it by an intruder, he has as much 
right through the courts of the country to have himself placed in 
possession as to recover any other property unlawfully withheld 
from him. 

The court below was evidently misled in supposing that because 
asuit for an office might involve a contest as to who was elected to 
it, that the courts could not determine it because they cannot try a 
contested election case. 

When our courts hold that they cannot try the contest of an elec- 
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tion between parties, they mean that they cannot try it in the man. 
ner, under the circumstances, and with the results provided in the 
statutes upon that subject. They cannot make use of the process 
and proceedings provided by these statutes, and render a judgment 
merely that one or the other party is entitled to the certificate of 
election, without awarding him a judgment for the office to be ep. 
forced by the proper process of execution. But if in a suit for the 
office which they can entertain, the claimant’s title is traced through 
a popular election, there can be no more objection to his showing ag 
a muniment of title that he was duly chosen to the office by the 
people than to a plaintifl’s showing in any case that he derived the 
right to his property by a just and legitimate chain of title. It 
would be idle to open the courts of the country for the trial of titles 
to lands, and yet forbid the plaintiff in such an action to exhibit 
his grant from the government; and it would be a useless privilege 
to allow one to resort to the courts to assert title to an office and 
not allow him to prove that be had been chosen to it by the voters 
participating in the election. 

If allowed to prove an election to the office, the claimant must 
not be confined to the returns made out and forwarded to the 
proper department by the managers of the election. He must be 
permitted to prove his election by the best and most reliable evi- 
dence, viz., the votes cast in the election. If confined to the returns, 
his right of office is not made to depend necessarily upon the 
amount of ballots cast for him, but upon what the persons in charge 
of the ballot-boxes say was the result of the election. 

It is urged that the statute contemplates that the decision of the 
managers shall be final. It is not so prescribed in the statute; in 
fact the whole spirit of the law is against any such conclusion, as is 
evidenced by the preservation of the ballot-boxes for examination 
in case of a contest, and an attempt to provide a tribunal in which 
such a contest may be tried. 

The return of the managers is prima facie evidence only of the 
state of the vote, which may be disproved by a resort to the ballots 
themselves. The burden of proving that the return is not war 
ranted by the actual state of the vote is upon the party alleging the 
fact. Hudson v. Solomon, 19 Kans., 177. 

It is further claimed that in deciding an election by ballot the 
court is taking jurisdiction of a political question. Why this is s0 
in case of an election by ballot and not in case of an appointment 
we cannot understand. The one is no more than an appointment 
by the people and the other by some named officer. 
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Chief Justice Roberts in Lx parte Towles said that styling a ques- 
tion political conveys no very definite conception of it as a subject 
of legal adjudication. A misconception as to its meaning as used in 
our decisions has certainly arisen in the present case. 

We consider the term as used in our decisions upon subjects such 
as we are now considering to refer to such questions, coming before 
the courts, the determination of which has for its primary object the 
settlement of some policy of the state, or of some loca! division of 
the body politic, and not the private rights of individuals, though 
the latter may be incidentally affected. Such are the cases already 
alluded to of local option elections, and those held to determine the 
location of a county seat. See, also, Arberry v. Beavers, 6 Tex., 469; 
Baker v. Chisholm, 3 Tex., 157; Walker v. Tarrant County, 20 
Tex. 16. 

It has also been said that the determination of the result of an 
election between contending candidates for office is in the nature of 
a political question. Rogers v. Johns, 42 Tex., 339; Wright v. Faw- 
cett, id., 203. This is somewhat questionable; but in the cases where 
the view was expressed reference was evidently made to the contest 
of an election as provided in our statutes, and not to a suit for an 
office. See Williamson v. Lane, supra. 

All our decisions recognize a suit for an office brought in the dis- 
trict court in manner and for the purposes we have stated to be a 
matter of judicial cognizance, and to be determined by judicial 
methods. If in the trial of such a cause it becomes necessary to 
investigate political subjects, such as the ballots of voters, or the 
conduct of officials conducting elections, this may be done, if the 
evidence to be produced tends to determine the right in controversy 
between the parties. One elected to office by the people holds a 
right to its enjoyment by the highest patent upon which title to 
property can rest. He cannot be defrauded of his right by the act 
of ministerial officers in charge of the ballot-boxes, and may estab- 
lish it by proof of the very facts through which he traces his right 
to its possession. 

These views are supported not only by reason but are in full 
accord with the previous decisions of our own state, one of which 
only it will be sufficient to cite. 

In McKinney v. O’Connor, 26 Tex., 5, the decision rested upon 
the legality of the votes at one of the voting places. It was shown 
by extraneous proof that there could not possibly have been as 
many votes cast at this box as were counted for O’Connor, and the 
_ illegal portion of the votes were discarded, which decided the right 
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to the office in favor of McKinney. We have no authorities in oyp 
state to the contrary. 

It is only necessary for us to cite a few authorities from other 
states to show that it is the received doctrine throughout the Uniog 
thit the ballot-boxes may be examined by the court. So far ag we 
are able to examine there is no conflict of authority on this question, 
State vw. Draper, 50 Mo., 353; People v. Jones, 20 Cal., 50; Magee 
v. Supervisors, 10 Cal., 377; Reid v. Moulton, 51 Ala., 255; State », 
Fagan, 42 Conn., 33; Newsom v. Cocke, 44 Miss., 352; Hudson », 
Solomon, 19 Kan., 177. 

We bold, therefore, that the district court has jurisdiction to try 
the right to an office in a suit brought for its recovery by a party 
claiming the right to it as against one who has usurped the office 
and holds possession of it wrongfully, provided its value is $500 
or more. We hold, further, that the right to try the title to the 
olfice carries with it the right to establish that title by evidence of 
the means through which it was acquired. If acquired by reason 
of having received the requisite number of votes, and an incorrect 
return of these votes is charged to have been mace, the best evi- 
dence of the contents of the ballot-box, viz., the votes placed in it, 
may be received to show the incorrectness of the returns. 

The only question left for our decision is: Did the appellant pur. 
sue the proper remedy for the recovery of an office, viz., an infor. 
mation in the nature of a quo warranto filed by the state’s counsel 
on relation of the claimant? 

This proceeding has been adopted into our statutes almost in the 
same language as used in the statute of 9 Anne, ch. 20. A simi 
lar proceeding forms part of the jurisprudence of almost every 
state of the Union. Hence, it bas undergone frequent acdjucica. 
tion in the various courts of the United States. It is universally 
held that it may be used and is the proper proceeding to determine 
disputed questions of title to public office, and for deciding the proper 
person entitled to hold the office and exercise its functions, In faet, 
it seems to be in universal use for that purpose wherever a statute 
similar to our own is in force. High on Ex. Leg. Rem., § 623 ef seq, 
and authorities cited; Lindsey v. Att’'y Gen., 33 Wis., 508, 

Though brought in the name of the state it is usually upon the 
relation of the real party plaintiff, the claimant to the office, and 
the judgment rendered in case the relator succeeds is that the de 
fendant be ousted and he placed in possession of the office. 

This is precisely the judgment which our courts have the power 
to render in a suit for an office, and there is nothing in our constitu: 
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tion which prohibits this judgment to be reached through means of 
the information, and we see no reason why it may not be made the 
means of serving the same purpose in this state as in our sister 
states. 

In fact it has been intimated in frequent cases that a guo warranto 
would reach a case like the present. State v. Cocke, 54 Tex., 482; 
Watts v. State, 61 Tex., 184; Wright v. Allen, 2 Tex., 158; Bradley 
y, McCrabb, Dallam, 504. 

We are of opinion that the court erred in sustaining the demur- 
rers of the respondent below, and for this error the judgment must 
be reversed and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered February 3, 1835.] 





Sam. W. Bicuam v. Tarzvor & Cropper. 
(Case No. 1853.) 


1, Lnnration.— Though the running of limitation was once stopped by the in- 
stitution of this suit, yet the appellant by pleading shifted his ground, 
abandoning the original cause of action. Afterwards, and when, if limita- 
tion had continued to run, the bar would have been complete, he amended 
again, seeking a recovery on the cause of action originally relied on. Held, 
that limitation applied, and the abandonment of the cause of action first 
relied on had the same effect regarding limitation as if the suit bad never 
been instituted. 

2, EvipENcE.— A certified copy of a record is better evidence of the contents 
of that record than the testimony of any witness. 


Arrrat from Comanche. Tried below before the Ilon. W. A. 
Blackburn. 

Appellees brought suit against appellant, July 13, 1876, to recover 
certain mgneys claimed to be due them as the assignees of a con- 
tract made and entered into between appellant and W. Hl. Wood- 
house, concerning the transportation of the United States mail upon 
certain routes named. The cause was tried and appealed, and was 
by the supreme court reversed and remanded. See Bigham »v. Tal- 
bot & Cropper, 51 Tex., 450, for statement. After the reversal ap- 
pellees filed their first amended original answer, to wit, Febraary 
9, 1880, and on the same day took judgment by default. Upon 
appeal, it was held that the amendment set up a new cause of action, 
and that it was necessary to have service upon Bigham, and the 
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cause was again reversed and remanded. On September 3, 1883 : 
appellees filed their second original petition, reasserting the canta 
of action asserted in their origina! petition, with elahorate allega. 
tions as to their intention in filing the first amended petition. 

Appellant specially excepted to the amended petition, upon the 
ground that the cause of action therein asserted appeared from the 
allegations to be barred; this was overruled, etc. Ie also answered : 
by general denial, ete. — . 

Verdict and judgment was against Bigham, and he again ap. 
pealed. q 

The testimony of the auditor of the treasury department was ~ 
over objection, admitted, to show that he was the custodian of the 
records of that office, and what those records contained, no certified 
copy from the records being offered in evidence. 


Vardeman & Atkinson, for appellant, on limitation, cited: Will 
iams v. Randon, 10 Tex., 77; Erskine v. Wilson, 20 Tex., 80; Rule 
14 for District Courts, 47 Tex., 619; Ayres v. Cayce, 10 Tex., 107; 
Henderson v. Kissam, 8 Tex., 46; Smith v. McGaughey, 13 Tex., 
463; Pridgin v. Strickland, 8 Tex., 427; Evans v. Mills, 16 Tex., 199; 
Hopkins v. Wright, 17 Tex., 37; Irvine v. Bastrop, 32 Tex., 485; 
Bigham v. Talbot, 51 Tex., 450; R. S., arts. 13, 17. 





Dudley G. Wooten and G. R. Freeman, for appellees, on limita 
tion, cited: Killebrew v. Stockdale, 51 Tex., 529; Lee v. Boutwell, 
44 Tex., 152; Garrett v. Muller, 37 Tex., 589; Hollis v. Chapman, 
36 Tex., 1; Hill v. Clay, 26 Tex., 650; Becton v. Alexander, 27 
Tex., 659; Thouvenin v. Lea, 26 Tex., 612. 


Warts, J. Com. App.— This is the third appearance of this case 
before the supreme court, and each time upon new pleadings by the 
appellees. They first sued upon the Woodburn contract, as the as 
signees thereof, claiming a performance upon their part with all its 
terms. After the case was first reversed and remanded, appellees 
on, to wit, February 9, 1880, filed their first original amended petition, 
by which they declared alone upon a contract made by and between 
appellant and appellees. On the second appeal, it was held that this 
amended petition set up a new cause of action. Thereafter, on the 
3d day of September, 1883, appellees filed their second amended 
original petition, in which they sue upon the Woodburn contract as 
the assignees thereof, claiming, as in the original petition, a com 
pliance upon their part with all its terms, and a failure and refusal 
upon the part of appéllant to pay the amounts due thereon. They 
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also alleged that the Woodburn contract and the several successive 
assignments and transfers of the same, and attending agreements, 
were made by and between all the parties at interest, including 
appellant. 

To this last amended petition appellant excepted specially upon 
the ground that the cause of action therein asserted was, by the 
affirmative allegations in the amended petition contained, shown to 
‘be barred by limitation. 

This special exception was by the court overruled and the point 
saved by bill, and that ruling is now urged as erroneous. 

As shown by the amended petition the Woodburn contract was 
made April 10, 1874; that it was assigned by Woodburn to Over- 
street and Talbot, June 18, 1874; that in-August, 1874, Overstreet 
sold and assigned his interest in the contract to appellees. 

On the 30th day of June, 1875, the term for carrying the mail as 
provided for by the Woodburn contract expired; and it is claimed 
that the money was due to appellees within a reasonable time there- 
after. 

Now if, as claimed by appellant, the second amended petition as- 
serted a new cause of action, which would be subject to the opera- 
tion of the statute of limitation, then the exception was certainly 
well taken, and the court erred in overruling the same. 

As heretofore remarked, the cause of action distinctly asserted by 
the first amended petition was for an amount of money claimed to 
be due appellees from appellant for carrying the United States mail 
on certain designated routes, by reason of a contract made and en- 
tered into by and between appellees and appellant on the 28th day 
of October, 1874. While that asserted by the second amended peti- 
tion was for an amount of money claimed to be due them from ap- 
pellant for carrying the United States mail upon the same routes, by 
reason of the contract made and entered into by and between appel- 
lant and Woodburn, dated April 10, 1874, and assigned by Woodburn 
to Overstreet and Talbot, and by Overstreet to Talbot & Cropper. 
| This was also the same cause of action that was asserted by the 
j original petition. 

That there are distinct causes of action would seem to admit of 
no question whatever. If, however, there had been any allegations 
in the first amended petition in any way retaining, even as part of 
the cause of action therein asserted, that which was asserted by the 
original petition, and afterwards reasserted by the second amended 
petition, that would have been sufficient to prevent the running of 
the statute after the original petition was filed. But such is not the 
Vou, LXIII—18 ; 
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fact. The Woodburn contract was entirely abandoned in the fing © 4 
amended petition as constituting the cause of action, except along — 
as an inducement for the $192 claimed by reason of the acceptance, 5 


That contract is not declared on as constituting the cause of action 
asserted by the first amendment, so as to retain it before the court 
assuch. The effect of the first amended petition upon that cangg 
of action was the same as if a non-swit had been entered. In other 
words, the statute commenced to run when.the money became due, 
and continued to run until the filing of the second amended peti. 
tion. From the allegations in this second amended petition it affirm. 
atively appears that about eight years had elapsed between the 
accrual of the cause of action and the filing of the amendment. 

Hence it appears that the special exception is well taken, and that 7 
the court erred in overruling the same. : 

There can be no question but that the objection to the evidence of 
the witness McGrew was well taken. 

A certified copy of the record is higher and better evidence of the 
contents of the record than the statements of witnesses. The court 
erred in not excluding that evidence. Stafford v. King, 30 Tex, 7 
257; Williams v. Davis, 56 Tex., 250. . 

Our conclusion is that the judgment ought to be reversed and the 
ea cause remanded. 





REVERSED AND REMANDED. 


[Opinion adopted February 6, 1885.] 





Tuomas Dwyer v. Basserr & Bassett. 
(Case No. 1921.) 


1. JURISDICTION.— Jurisdiction, so far as matter or amount in value is concerned, 
must be determined by the petition; and the question is concluded by its 
averments in so far as they state facts in relation to the thing in controversy, 
unless it otherwise appears that an attempt has been made to confer juris 
diction by averments improperly. 

2, Same.—In actions sounding in damages, the amount of damages claimed, 
and not the amount of the verdict, determines jurisdiction. In actions 
ex contractu, the amount claimed determines jurisdiction, if it is not made 
to appear that a fraud upon jurisdiction has been attempted by improper 
averments in the petition. : 

8. Same.— In a case admitting of reasonable doubt as to whether the amount in 
2ontroversy is within the jurisdiction, and where the plaintiff might have 
had reasonable grounds to believe that he could recover a sum within the 
jurisdiction of the court, the case will not be dismissed, for all intendments 

in a doubtful case are in favor of the jurisdiction. 
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Argument for the appellees. 





4, SAME — FRAUD ON JURISDICTION. — The question of a fraud on jurisdiction 
can only be raised by proper averments presenting that issue, which must 
be determined under appropriate instructions. 

§, CHARGE OF COURT — JURISDICTION.— The court was asked to charge a jury 
on the question of jurisdiction as follows: ‘‘ The defendant has pleaded that 
this court has no jurisdiction of the subject-matter, and wants the jury to 
say how mtich is really in controversy in this suit. . . . Then what is 
the real amount in controversy.” Held, that a refusal to give the charge 
was proper; for the jury might probably have thought that the “real 
amount in controversy ” was only such sum as they thought, under all the 
evidence, the plaintiff ought to have recovered, 

§, CHARGE ON THE WEIGHT OF EVIDENCE.— A charge of the court to the effect 

that, although.a witness is neither discredited nor contradicted, the jury may 

discredit him on account of attendant circumstances, is error, being a 

charge on the weight of evidence. (See opinion for the full charge criti- 

cised, with other objections to the language used therein noted.) 


Arrprat from Washington. Tried below before the Hon. I. B. 
McFarland. 

The petition by appellees alleged that the defendant, in making 
payment of a debt due by him to the plaintiffs, delivered to plaint- 
iffs a package of money, which he falsely represented to them to 
contain $1,000, but which in fact contained only $500, and that the 
plaintiffs, trusting to his representation, and being misled thereby, 
accepted it as $1,000, and surrendered up to the defendant certain’ 
securities which they held for his debt, whereby they were defrauded 
of the sum of $500; that upon discovering the mistake they de- 
manded of the defendant the payment of said sum of $500 or the 
return of the securities, which demand was refused. That the de- 
fendants’ false representation was knowingly and wilfully made, 
with intent to deceive and defraud; wherefore they prayed for their 
damages, actual and exemplary, including the attorneys’ fees neces- 
sarily incurred in seeking redress of the injury by suit. 

Dwyer answered by g general denial, and claimed that the sum paid 
canceled the security which was delivered up to him. 


Searcey & Bryan, for appellant, on the charge of the court as 
erroneous, cited: Smith v. Sherwood, 2 Tex., 462; H. & T. OC. R’y 
Oo. v. Shirley, 54 Tex., 142; R.S&., art. 1317, p. 208; McAfee v. Rob- 
ertson, 41 Tex., 357; Railroad Co. v. Murphy, 46 Tex., 367; Hodde 
v. State, 8 Tex. Ct. App., 385; Searcy v. State, 1 Tex. Ct. App., 460; 
Strickland v. State, 7 Tex. Ct. App., 174; Jackson v. State, 7 Tex. 
Ot. App., 363. 


Sayles & Bassett, for appellees, on jurisdiction, cited: I. & G. N. 
_ Ry Co. v. Nicholson, 61 Tex., 550; Const., art. V, sec. 8; Erwin v. 
| Blanks, 60 Tex., 583,585; Haby v. Koenig, 4 Tex. Law Rev., 119. 
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Opinion of the court. 





Srayton, Associate Justice.— The petition in this case stated 
cause of action within the jurisdiction of the district court, even jf 
it be true, as contended by appellant, that, in order to give jurisdig. 
tion to that court, the matter or amount in controversy must exceed 
in value the sum of $500. 

It therefore becomes unnecessary to consider the different provig. 
ions of the constitution regulating and determining the jurisdiction 
thereby conferred on the county and district courts, respectively, 

\ Jurisdiction, in so far as matter or amount in value in controversy — 
ig concerned, must be determined by the petition, and that question 

is concluded by its averments in so far as they state facts in relation 

to the thing in controversy, unless it otherwise appears that a plaint 7 
iff in framing his petition has improperly sought to give jurisdiction ~ 
where it does not properly belong. 

The rule is thus stated: “It is the well settled general rule that 

where the question of jurisdiction depends on the amount in contro. 
versy, the damages claimed, in actions sounding in damages, and not 
the amount of the verdict, give the court jurisdiction. 1 Bibb, 349; 
id., 402; 2 Wash., 463; 6 Vt., 91; 10 Watts, 299. And in actions 
ea contractu the amount claimed, and not the sum recovered, deter. 
mines the question of jurisdiction (4 J. J. Marsh., 24; 2 Ark., 158; 
4 Ired., 151), if it does not appear that the plaintiff, in stating his 
demand, improperly attempted to give jurisdiction of a case not 
properly cognizable in that court. 15 Vt., 322. And in a case ad 
miiting of reasonable doubt as to whether the amount in controversy 
is within the- jurisdiction, and where the plaintiff might have had 
reasonable ground of expectation of recovering the amount claimed, 
it being a sufficient amount to give jurisdiction, the case will 
not be dismissed for want of jurisdiction. 17 Vt., 499. In doubt- 
ful cases of this character all intendments will be in favor of 
the jurisdiction. 12 Vt., 595; Graham v. Roder, 5 Tex., 146; Tar 
box v. Kennon, 3 Tex., 7; Sherwood v. Douthit, 6 Tex., 224; Marshall 
v. Taylor, 7 Tex., 235; Ellett v. Powers, 8 Tex., 113; Bridge ». 
Ballew, 11 Tex., 270; Gouhenant v. Anderson, 20 Tex., 459. 

The petition alleging a cause of action clearly within the jurisdic 
tion of the court, it did not err in overruling tc demurrers whieh 
presented this question. 

If it was thought that the averments of the petition by which 
the amount in controversy was made to exceed in value $500 were 
made fraudulently, and only for the purpose of giving to the court 
jurisdiction of the case, then it was necessary that this should not j 
only have been ‘pleaded, but an issue thereon should have been tried — 
under proper instructions. 
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If the pleadings in this respect were sufficient, and if there were 
facts to have authorized the submission of the issue, the court did 
not err in refusing to give the charge asked. 

The charge asked did not present the true issue on the question of 
jurisdiction, arfd, besides, sought to submit to the jury a question of 
jaw rather than of fact. 

Under the charge asked, the jury most probably would have 
understood that the “real amount in controversy ” was only such 
sum as they thought, under all the evidenee, the plaintiffs ought ay, 
recover. 

Such a rule would make jurisdiction to depend on the amount of 
the recovery — something to be determined only at the end of the 
litigation, — and not on the amount or matter in controversy. 

The court having instructed the jury, in effect, that they were 
the judges of the credibility of the witnesses and of the weight to 
be given to their testimony, there being a direct conflict of evi- 
dence, and that for the appellant being mostly his own testimony, at 
the request of the appellees gave the following charge: “The jury 
are not required to believe a witness although he make a plain state- 
ment of what is not impossible, and is neither impeached nor 
contradicted, but may discredit him on account of attendant cir- 
cumstances.” 

This charge, so far as it went, was copied almost literally from 
the syllabus to the case of Cheatham vw. Riddle, 12 Tex., 112; and 
as matter of law, taken with its intendments, is correct; but the 
question in this case is: Was it proper for the court in these terms 
toinstruct the jury? Does not such a charge violate the rule that 
a judge shall not charge upon the weight of evidence? 

This may be done in many ways. 

The charge, in this case, was evidently directed against the de- 
fendant himself, as a witness, and for the purpose of bringing dis- 
credit upon his statements. 

The mere fact that such a charge was given was calculated to 
influence the jury to believe that, in the opinion of the court, there 
Were “attendant circumstances” which would authorize them to 
disregard his testimony; for unless there be evidence to authorize 
the giving of a charge it should not be given. 

Any charge which informs a jury that they are at liberty to dis- 
regard the testimony of a witness under a given state of facts, 
Without exercising their own judgments as to the credibility of the 
' Witness, based on all that they may see and hear from witnesses 
| daring the trial, in our opinion infracts the rule. How much 
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stronger becomes the objection to the charge when a court instructs 
a jury that on account of “attendant circumstances,” without ref. 
erence to their character, they are at liberty to disregard the state. 
ments made by a witness though neither impeached nor contradicted, 
and testifying to things which may be true. 

The declaration that. the jury were “not required to believe” jg 
the equivalent of the declaration that they might disbelieve, 

The use of the words “not impossible” was calculated to conye 
to the jury the idea that, in the mind of the court, while the faets 
testified to by the witness were not impossible, yet that they were 
not likely true. 

We are of the opinion that the charges given should not have been 
given, and, for this reason, the judgment of the court below will be 
reversed and the cause remanded; and it is accordingly so ordered, 


REVERSED AND REMANDED, 


[Opinion delivered February 6, 1885.] 





T. Rarro & Co. v. Levy Bros. & Co. er At. 
(Case No. 2023.) 


1. INJUNCTION AGAINST A JUDGMENT.— An application for injunction, made by 
the defeated party in a suit, and based on the fact that he was misled as to 
the time of the adjournment of the term at which the judgment was ren- 
dered, whereby he was prevented from obtaining an order giving time after 
adjournment to make up a statement of facts, should not be granted, even 
if due diligence in the former cause was shown, unless it is made to appear 
that the judgment would probably have been reversed on appeal. 

2. Same — PLEApING.—In such a proceeding the petition should set forthin 
substance the pleadings and facts proved in the former suit. Unless it ap 
pears from these that there is good reason to believe that a different result 
would be reached by a new trial, equity will not interpose to prevent the 
enforcement of the judgment. 


Aprpreat from Galveston. Tried below before the Hon. W. 
Stewart. 


James B. Stubbs, for appellant, cited: Freeman »v. Miller, 53 Tex, 
877; Overton v. Blum, 50 Tex., 417, and cases there cited; Roller. 
Wooldridge, 46 Tex., 485; Taylor. Fore, 42 Tex., 256; Plummer 7 
v. Power, 29 Tex.,6; Burnley v. Ric& 21 Tex., 183; Goss v. Me 
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Claren, 17 Tex., 107; Trammell v. The State, 1 Tex. Ct. App., 121; 
Reed v. Lockett, Galveston Term, 1883; Ruston v. The State, Tex. 
law Rev., January 29, 1884. 


Denson & Burnett, for appellees, cited; Int. & G. N. R. R. Co. 
g. Scott, 58 Tex., 187; 1 High on Injunctions, sec. 167. 


Srayton, Associate Justice.— This action was brought to sustain 
the enforcement of a judgment rendered in a cause.in which cred- 
jtors of Reeder & Iarrington were seeking to enforce an agree- 
ment claimed to have been made between that firm and their 
ereditors, by which all creditors, except L. & H. Blum, were to par- 
ticipate in proportion to their several claims in certain funds trans- 
ferred by the firm for their benefit. 

L. & H. Blum were to receive a named sum in addition to their 

o rata share. 

The litigation, from the averments of the petition in this case, 
grew out ‘of Ww hat was claimed to be a disregard of the agreement 
between Reeder & Harrington and their creditors, under which cer- 
tain creditors, and among them the appellants, were asserted, through 
legal proceedings against the debtor firm, to have received a larger 
share of the fund claimed by all than they were entitled to. 

All the creditors of Reeder & Harrington, as well as that firm, it 
seems were parties to that suit, and therein, on 29th January, 1884, 
a judgment was rendered against each one of the creditors who had 
received more than they were entitled to receive, for such sums as 
were in excess of the sums they were entitled to receive under the 
agreement for composition. , 

The jadgment in that cause, which is the one now ‘sought to have 
enjoined, declared the agreement before referred to valid and bind- 
ing on all the creditors of Reeder & Harrington. 

The judgment bears date January 29, but it is averred that the 
judgment was not really entered until the 31st, the judge of the 
court having had the matter under advisement from the 29th, which 
was'the day of trial, until the 31st. 

It is averred in the petition in this case, as a ground for the in- 
junction sought, that on the day the judgment was entered a motion 
for a new trial was filed, based upon two grounds, one of which was 
that, under the evidence in the case, the judgment should have been 
in favor of the appellants, and the other was that the court had 
erred in overruling a motion for continuance. 

That on the next day (PaMeuary 1), counsel for appellants in- 
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quired of the clerk of the court when the court would adjourn 
*for the term, and was informed by him that the court would 
adjourn on the following day (February 2), whereupon counsel jn. 
formed the clerk, as was counsel for appellees informed, that he de. 
sired to present the motion for a new trial, and would be in court 
_ the next morning for that purpose, of which he asked the clerk to 
inform the judge. 

An intention to give. notice of appeal, and to procure an order 
giving ten days after the adjournment of the court to make up q 
statement of facts, in case the motion for a new trial was overruled, 
is alleged, as is an intention to have appealed that case. 

It appears that the clerk’s opinion as to the time when the court 
would adjourn for the term was based on the belief that he could 
not get the minutes of the court ready for adjournment before 
February 2; but he was able to do so on the evening of February 
1, and the court not having adjourned for the day, the judge came 
into court, and his attention in some way being called to the motion 
for new trial, the same was overruled, and the court on that day was 
adjourned for the term, of which counsel for appellant had no 
knowledge until the next day. 

It is not made to appear that the judge of the court had any 
knowledge of the intention of appellants to give notice of appeal, 
nor of their intention to procure an order giving time after the 
adjournment of the term to make up a statement of facts, nor that 
counsel for appellees, nor themselves, had any knowledge of such 
intention. 

The prayer of the petition is that the judgment before mentioned 
be set aside and its enforcement perpetually enjoined. 

A demurrer to this petition was sustained, and the cause was dis- 
missed. . 

Weare of the opinion that this ruling of the court was correct. If 
there was a sufficient showing of diligence on the part of the ap- 
pellees in the prosecution of the case in which the judgment sought 
to be enjoined was rendered, still the petition fails to show that the 
result would probably in any manner have been changed, on appeal, 
had everything been done before the final adjournment of the 
term which the appellants desired to do, in order to have had the 
case fully considered on appeal. 

It isapparent from the petition that it was averred in the former 
suit that the agreement between Reeder & Harrington and their 
creditors was signed by the appellants; if so, proof that they did 
not execute that instrument would not have been admissible with- 
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out a sworn plea denying its execution. It is not averred that any 
such plea was filed, and, in the absence of such a plea, the testi- 
mony of the witness for whose testimony the continuance was 
sought would not have been received. 

It does not appear that any bill of exceptions was taken, or that 
there was an intention to take one, under which the ruling of 
the court below would have been revised by this court in reference 
to the overruling of the motion for a continuance. 

There is, however, a more fatal objection to the petition, in this: 
jtdoes not set out, in substance, either the pleadings for the re- 
spective parties, nor the facts which were proved, and in the absence 
of these it is impossible to know that the result would probably have 
been changed on appeal had everything been done which the appel- 
lants allege they desired to do. 

It is well setttled that in this character of cases “relief will not 
be granted unless the party seeking it show clearly to the satisfac- 
tion of the chancellor that he has a good defense to the action, 
' which he was prevented from making by fraud, accident or the acts 
' of the opposite party, wholly unmixed with any fault or negligence 
' onhis part. He must be able to impeach the justice and equity of 
| the verdict and judgment of which he complains, and to manifest 
_ clearly to the court that there is good ground to suppose that a dif- 

ferent result will be attained by a new trial. Plummer v. Power, 

% Tex., 14, and cases there cited; Burnley v. Rice, 21 Tex., 183.” 
' Johnson v. Templeton, 60 Tex., 239; Nevins v. McKee, 61 Tex., 
| 412; Freeman v. Miller, 53 Tex., 377; Overton v. Blum, 50 Tex., 
417; Roller v. Wooldridge, 46 Tex., 485. 

It is not pretended that the failure of the appellants to take such 
steps as they intended resulted from any wrongful act of the ad- 
verse parties or by the fraud of any other person; and we are of 
the opinion, when a party litigant does not take such steps, and seek 
such information as is within his reach, as to the time at which the 

| final adjournment of a courgwill take place, that he cannot make 

' his want of knowledge of such fact a ground for relief, unless some 

_ other element enters into his case, deemed in equity sufficient to 
entitle him to relief. 

There is no error in the judgment, and it is affirmed. 








, AFFIRMED. 
(Opinion delivered February40, 1885.] 
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Tue Fire Association or Lonpon v. Leon & H. Brum, 
(Case No. 2018.) 


1, INsuRANCE.— An adjustment of loss sustained on goods insured, made by one 
appointed by the surance company to adjust the same, is not binding upon 
one to whom the policy has been transferred under permission in the policy, 
and who, after expressing a desire to participate in the adjustment, wag net 
permitted to do so. 

2. Same.— Either the insurance company or the insured, after an adjustment of 
loss has been made, and before payment thereof, may, upon clear proof, 
avail himself of any defense, or may assert any right which may exist 
under the policy arising from facts not considered when the adjustment was 
made. 

8. CASES REVIEWED AND APPROVED.—-Luckie v. Bushby, 13 Common Bench, 
877, reviewed, and Elliott v. Royal Ex. Assurance Co., 13 Law Rep., 2 Exch., 
240; Herbert v, Champion, 1 Camp., 136, and.1 Camp., 274, cited and fol- 
lowed. 


Error from Galveston. Tried below before the Hon. Wm. H, 
Stewart. 

On the 25th of June, 1883, Leon & H. Blum brought this action 
to recover on a policy of insurance against fire issued by the plaint- 
iff in error to E. Y. Adair, and assigned to defendants in error after 
loss. The case was submitted to the judge, who found conclusions 
of facts and law, rendering judgment for defendants in error for 
the sum of $779.40. 

Plaintiffs in the original petition alleged that the defendant com- 
pany executed its policy to E. Y. Adair, insuring him against loss 
by fire to the amount of $1,000 on his stock of merchandise kept 
in his store in Alvarado, Texas, from the 11th of November, 1882, to 
the 17th of November, 1883, and agreeing to pay the loss that 
should happen by fire thereto, not exceeding said sum, within sixty 
days after proof of the same required by defendant shouid be made 
by Adair and receipt of same at defendant’s office; that on the 2Ist 
of December, 1882, the property insured was wholly destroyed by 
fire, of the value of $7,500; that assured made proof of loss re- 
quired by defendant, whereby it became liable to said Adair and 
his assigns to pay said $1,000; that Adair assigned the policy to L. 
& H. Blum on the 22d of December, 1882, and they prayed judg- 
ment for the said $1,000 —the amount of the policy. 

The original answer of defendant company admitted the exect- 
tion of the policy, and that the fire occasioning the loss occurred 
on the 21st of December, 1882, and alleged that it was a condition 
of the policy, in case of loss, that the amount of damage to the prop- 
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erty might be determined by mutual agreement between the insurer 
and the insured, and that a particular statement of the loss should 
be rendered to the company as soon after the fire as possible, signed 
and sworn to by the assured, stating . . . the amount of 

Joss or damage, and all other (concurrent) insurance, etc. That 

jt was also a condition of the policy, in case of other (concurrent) 
_ insurance, that the insured should receive no greater proportion of 

the loss sustained than the sum “hereby insured” bears to the 
whole amount insured therein; that the adjusted claim should be 
payable sixty days after the completion by the assured of said require- 

ments. The answer further alleged that there was $5,000 concur- 
rent insurance in other companies. That on the 30th day of Janu- 
ary, 1883, the assured and the defendant, by its adjuster, J. D. 
Kerfoot, who also was the authorized acting adjuster of the other 
companies having concurrent risks on the same property, made an 
adjustment of the loss and fixed, by mutual agreement, the amount, 
and made an apportionment thereof among concurrent insurers, as 
follows: Net loss, $3,422.07; Lyporey tay insurance in other com- 
panies, $5,000 ; total i insurance, $6,000; lossapportioned to N. O. Fire 
Association, 2360, 52; to the aue lesuranes Company, $1,147.25; 
to the Liverpool, London, Globe, $286.84; to the City of London, 
$573.68; to the defendant (Fire Insurance Association of London), 
$573. 63,— and that the adjustment was agreed to and accepted, and 
was conclusive. That the assured thereupon made out, signed and 
swore to his claim against the defendant for loss, in due form, claim- 
ing and accepting therein by special reference the adjustment fixing 
and determining the value of the loss thereunder against the defend- 
ant company at the sum of $573.83; and that the claim for loss, 
® = proofs of loss and adjustment (which was made an exhibit) were 
# received at the office of the defendant company on the 2d of Febru- 
ary, 1883; that within sixty days after receipt of same, the defend- 
ant offered to pay the amount of the claim, as adjusted, to the 
assignee, which was refused, and defendant was willing to pay the 
amount for which liability had been admitted. 

The plaintiff, in response, filed first supplemental petition, admit- 
ting the concurrent insurance, and alleged that the plaintiffs were at 
_ thetime of the adjustment owners of the claim, and known so to 
be by the defendant; that the defendant through its agent, Kerfoot, 
the adjuster, who was an adept in matters of insurance, procured 
said adjustment by “overreaching” said E. Y. Adair, who was 
unskilled in the intricacies of computation of loss for the purpose of 
» adjustment of insurance, and that the adjustment was unfair and 
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untrue, and known to be so by Kerfoot; that Adair was induced to 
act therein by the threats of Kerfoot; that no greater loss than that 
suggested in said adjustment would be allowed. That the adjust. 
ment was erroneous and unjust; that the deduction of twenty per 
cent. on the inventory taken 15th September, 1882 (being inventor 

of stock then on hand, $4,240, and which was the admitted basis of 









































adjustment), was excessive; that the depreciation was not more than } : tl 
five per cent., and moreover “that the inventory did not embracean “Ia 
invoice of goods from S. Jacobs, Bernheim & Co., amounting to ' 
$944.18, which was on hand at the date of the inventory, but wag % ti 
unboxed and not opened, and was not included in the adjustment,” sg il 
js That the sales as estimated in said adjustment for the period em- “a 
braced in the books were excessive; that the books did not afforda Fo 
fair basis of calculation for estimating sales for periods notembraced “9 
therein; that the value of the goods insured and destroyed wags 9 
$7,500, according to a formal statement set forth, after allowinga Hn 
deduction of $1,988.37 for errors and oversights; that the plaintiffs a 
were not consulted in the preparation of adjustment; that, hearing SF 
of the adjustment and the errors therein, plaintiff caused E. Y. Adair ou 
to prepare a more correct proof of loss, showing a loss of $7,500, — 
which was delivered to the defendant on the 25th February, 1883, “3 A 
and informed it of the errors in the alleged adjustment of February 
2, 1883, and that the plaintiff held the company liable for the full “in 
amount of the policy. q in 
The defendant, by supplemental answer, excepted to all the allega- 
tions of plaintiffs supplemental petition in so far as the same i. 
sought to question or to reopen the adjustment, “ because theallega a 
tions with respect thereto showed no ground good in law for reopens 
ing the adjustment, or why the plaintiff should not be concluded : 
thereby.” The court overruled the exception. ; 
5 Db 
C. L. Gleveland, for plaintiff in error, on his proposition that the % m 
adjustment of loss was conclusive between the parties, cited: Phillips  d 
on Insurance, pp. 501, 502, ch. 22; Dow v. Smith, 1 Caines, 32; 9 8 
Horan v. Long, 11 Tex., 230; Robertson v. Smith, 11 Tex., 211;1 4% ol 
Story, Eq., secs. 105 and 146, note 2, and 149; Hall v. Jackson, “tl 


Tex., 305, and Mims v. Mitchell, 1 Tex., 443. 





Scott & Levi, for defendants in error, that the adjustment was not 
conclusive, cited: 2 Phil. on Ins., § 1815, pp. 480, 481, 482, 483, and 
cases cited; Am. Ins. Co. v. Griswold, 14 Wend., 399; Christian ® 
Combe, 2 Esp., 489; Briggs v. Call, 5 Mete. (Mass.), 504; Brown 
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lartf. Ins. Co., 5 R. 1, 394; Jones v. Mech. Ins. Co., 36 N. J., 19; 
§, 0.,13 Am. Rep., 415;¢1 Wait’s Act. and Def., 195, 196, and cases 
cited; 2 Wharton’s Ev., §§ 1133, 1165, 1207; Thompson v. Herring, 
97 Tex., 285. : 

Srayron, Assocrate Justice.— There is no statement of facts in 
this case, and it must be disposed of on the conclusions of fact and 
jaw as found by the court. 

From the former it clearly appears that a person appointed by 
the insurance company made an adjustment of the loss with Adair, 
after he had assigned the policy to the appellees, and that in that 
adjustment an entire invoice of goods purchased by the insured was 
omitted. 

It also appears that the appellees were not given an opportunity 
to participate in that adjustment, notwithstanding they had given 
notice to the firm authorized by the insurance company to make the 
adjustment of their desire to doso, before the adjustment was made. 

Under this state of facts it is contended that the adjustment so 
made was conclusive of the value of the property destroyed. 

If the question were one between the insurance company and 
Adair, we are of the opinion that this proposition could not be sus- 
tained; and that he might show that in the adjustment, through 
inadvertence or mistake, he had omitted the invoice of goods not 
included. 

It is believed that either party, after an adjustment has been 
made, and before payment, may avail himself, upon clear proof, of 
any defense, or may assert any right which he has under the policy, 
arising from facts not considered when an adjustment was made. 

It would seem that, as between such parties, the adjustment is 
but evidence of the amount due, and sufficient of itself, if not re- 
butted, to make prima facie proof; but that, like other admissions, 
may be controverted and shown to be incorrect, and the real sum 
dueshown. In the case of Luckie v. Bushby, 13 Com. Bench R., 
877, this question was considered, and opinions given by three 
of the judges. Jervis, C. J., said: “I think the adjustment has not 
the effect of ascertaining and ‘rendering liquidated the amount of 
the plaintiff’s claim, so as to dispense with the intervention of a 
| jury; but it is only a means to enable the jury to fix the amount 
for which their verdict ought to be given. It is not an absolute and 
» final settlement which is to be binding upon the parties. It may or 
| May not; though generally it will be binding and conclusive on the 
"jary and on the parties as to the amount.” Creswell, J., said: 









“ee 


Fre Ass’n or Lonpow v. L. & H. Brum. [Galy. Term, 4 








—————____# 





Opinion of the court. 












oe LLL aE 





“This action undoubtedly is an action for unliquidated damages 
By the adjustment the parties have agreed that the damages shall 
be assessed at a certain sum. It may be that this would prevent 
either from saying, without some substantial ground, that the sum 
so agreed is not the proper measure of damages; but still it is only 
a mode of enabling the jury more easily to arrive at the proper 
estimate. Suppose the plea had gone further, and said that the 
plaintiff had agreed to accept the sum mentioned in satisfaction and 
discharge of his claim upon the policy, even that would not have 
rendered this any other than an action for unliquidated dam. 
ages.” 

Talfourd, J., said: “Iam entirely of the same opinion. Thead 
justment undoubtedly is strong evidence to determine the amount 
of the plaintiff’s claim upon the policy, but it is not conclusively 
binding upon the parties. Practically, it may or may not be that 
the adjustment dispenses with the decision of a jury as to the 
amount of the damages; but still there may be other evidence; it 7 : 
may be shown that there was mistake or misrepresentation.” | 

The following authorities sustain the views we have expressed; 

; Elliott v. Royal Exchange Assurance Co., 13 L. R., 2 Exch., 240; 
Herbert v. Champion, 1 Camp., 136; Shepherd v. Chewter, 1 Camp, 
274; 1 Greenl., 212; Wood on Insurance, sec. 468; Phillips on In- 
surance, 1814, 1817, 2151; 6 Wait’s Actions, 412, 427; 1 id., 19%, 
196. 

Adair, however, was not the real beneficiary in the policy at the 
time the adjustment was made; before that time it had been as- 
signed to L. & H. Blum. The policy, upon its face, contemplated 
that such an assignment might be made; the assignees desired to 






































































* participate in the adjustment, and of this the firm, authorized by the - 
appellant to make it, had notice; nothing has transpired to preju- 
dice the right of the appellant or of any third person, and weareof 


the opinion, even if the adjustment could have been held conclusive 
between the appellant and Adair, that it cannot be so held as against 7 
the appellees. There is nothing in the policy, so far as it is set out, 
which requires a different holding, and we see no reason why the 
appellees should be bound by the admissions of Adair made after 
he had parted-with his title to the policy and right to receive the 
’ amount due on it. 

We may say of the appellees and their right as was said by the 
supreme court of Rhode Island in Brown v. Insurance Co. 5 R.1, @ 
399, “In common justice, their interest in the policy required their | 
assent to the adjustment of the loss, in order to make it binding 
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upon them, whether the adjustment were made directly or through 
the intervention of arbitrators appointed to make it.” There is no 
error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered February 10, 1885.] 





Samurt Hermpennemer v. Marries THomas. 
(Case No. 2019.) 


1, Practice — Vervict — New TrRIAL.— In a suit to set aside a deed, purporting 
to be the act of the grantor, on the ground of mental incapacity at the time 
of its execution, the court will not set aside the verdict of a jury, finding 
that he was non compos mentis at the time, if there was evidence sustaining 
the verdict, on the ground that there was evidence which would have sus- 
tained a different finding. 

9, MARRIED WOMAN'S DEED — INSANITY.— The right and power of the wife, who 
has been abandoned by her husband, to sell as a feme sole her separate 
estate, or, when necessary for the support of her family, the common prop- 
erty, is well established. The desertion and absence are the foundation of 
the right, coupled with necessity for a support. But that rule is not broad 
enough to validate a deed by husband and wife to the homestead, made 
when the husband is non compos mentis, though the wife properly acknowl- 

a edge it, when the conveyance is made to pay a debt already due from the 

pi husband. In a case where the homestead constituted the entire property of 
the wife, to give validity to her deed under such circumstances would be to 
disregard the reason of the law, founded in the necessity for a support, 
which authorizes her sometimes during coverture to act as a feme sole. 

8, CASE DISCUSSED — OBITER DICTA.— The language in Forbes v. Moore, 32 Tex., 
200, which seems to indicate a different rule, must on that point be regarded 
as obiter dicta. 

4, INSANITY — MARRIED WOMAN.— No power exists in the wife alone to alienate 
the separate property of the husband, who is insane, or of the community 
during the period of his insanity. 

5, Same.— The Revised Statutes (arts. 2621, 2653, 2670, 2660) make provision for 
the support of the family and the education of the children of insdne per- 
sons, in obedience to orders of the courts, when necessary. 

6, CASE REVIEWED.— Leggate v. @lark, 111 Mass., 308, reviewed. 

7. BILL OF EXCEPTIONS.— A paper filed as a bill of exceptions in a cause, not 
signed by the judge, but by three citizens, eight days after the trial (the 
judge having refused to sign), which fails to show that those who signed it 
were present at the trial, or that their certificate was given at the time when 
the occurrence to which it related transpired, will not be regarded on 
appeal. 

8. TRIAL — IMPROPER LANGUAGE — ATTORNEY.— An appellant who seeks the re- 
versal of a judgment on account of improper language used by opposing 
counsel during a trial below is not in condition to ask a reversal for that 
cause, when the language was provoked by language of his own counsel, 

equally as objectionable. 


/ 


Hemwennemer v. Tuomas. [Galv. Te 


ee: 
ya 
rm, 
Sa 





Argument for the appellant. 





Arrrat from Colorado. Tried below before the Hon. Everety 
Lewis. : 

Mattie Thomas, for herself and as next friend of her daughter 
Susie, aged six years, brought this suit on the 16th of June, 188 
against Heidenheimer & Richter, for the recovery of lot 16, in 
block 4, in the town of Weimar, and for the rental value thereof, 
On the 14th of October, 1881, the lot was a part of the homestead 
of Mattie and her husband, H. C. Thomas, and on that day they 
conveyed to Heidenheimer. He afterwards conveyed it to Richter, 
and the latter back again tothe former. It was alleged that on the 
14th of October, 1881, H. C. Thomas was non compos mentis, and 
his condition was known to appellants and notorious in the town of 
Weimar; that the notary who took her private acknowledgment to 
the conveyance to Heidenheimer was the agent and employee of the 
latter, and never explained to her the value thereof, but on the con- 
trary expressly informed her that her signature was only required to 
the instrument asa matter of form; that all business men did or had 
to do the same that her husband had done in signing said instrument, 
and that it amounted to nothing; that she was ignorant of its con- 
tents and did not know it was a deed to the lot until long after. 
wards; that .the appellants had full knowledge of the acts and 
declarations of the notary, and that Heidenheimer, when he caused 
the notary to take the acknowledgment of herself and husband to 
the deed, intended to and did commit a fraud upon her. Verdict 
was for the appellees for the lot and its rental value, $40 per month, 
from the 14th of October, 1881. Judgment accordingly. Leiden- 
heimer alone appealed. 

The testimony on the issue of insanity pro and con is interesting, 
but quite too lengthy for insertion. The objectionable language in- 
dulged in by counsel on both sides (made doubtless in the zeal of 
advocacy) need not be here perpetuated, since its publication would 
give no force to the doctrine in the opinion announced, with regard 
to it. 


Kennon & Townsend, for appellant, that occasional insanity, caused 
by intemperance, will not avoid a deed unless it is shown to have e&- 
isted when the deed was made, cited: Hall v. Perkins, 3 Wend, 
626; Odell v. Buck, 21 id., 142; Henderson v. McGregor, 30 Wis, 
"8; Lewis v. Baird, 3 McL., 56; Redfield on Wills, 32, sec. 4; 1 
Greenleaf on Evidence, sec. 81; Wallis v. Hodgeson, 2 Atk., 59; 
Attorney-General v. Paruther, 3 Bro. Chancery Cases, 441; Gralill a. 
Baw, 5 Pa. St., 441; Jackson ex dem. Cadwell v. King, 4,Cow., 201. | 
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That the deed will not be set aside if the purchaser was ignorant 
of the lunacy, unless the purchase money is restored, they cited: 
Moulton v. Camvoux, 2 Exch., 502; Price ». Berrington, 7 Eng. L. 
& Eq., 254; Wilder v. Weakley, 34 Ind., 184; Behren v. McKenzie, 
| 93 Iowa, 343; Lincoln v. Buckmaster, 32 Vt., 658; Scanlon v. Cobb, 

$5 Ill., 296; Beals v. Lee, 10 Pa. St., 56. 


Foard & Thompson, for appellee, cited: Hart v. McDade, 61 Tex., 
908; Pierce v. Fort, 60 Tex., 464. 


Srarron, Assocrate Justice.— The appellee seeks to set aside the 
deed purporting to have been made by herself and her deceased 
husband, on the grounds: 

First. Because her husband was of unsound mind, and hence in- 
capable of contracting, at the time the deed was executed. 

Second. Because of alleged fraud in the manner in which her sig- 
nature to the deed was obtained and-want of privy examination. 

The property in controversy constituted a part of the homestead 
of the appellee and her husband at the time the deed purported to 
have been executed. 

The jury were instructed very fully in reference to the mental 
condition of the husband at the time the deed was executed, which 
would authorize the setting aside of the deed on the ground of his 
want of capacity to contract at the time the deed was made. 

It would be unprofitable to set out in this opinion the evidence 
before the jury tending to show that H. C. Thomas was non compos 
mentis at the time the deed was executed. 

The evidence offered to show the mental condition of H. ©. 
Thomas at the time the deed was executed, and especially that of 
his family physician and two others, is such as would fully have 
justified the finding that his mental condition was such as to deprive 
him of capacity to contract; and that there was evidence tending 
toa different conclusion furnishes no reason why, in disregard of 
well settled rules, this court should refuse to regard the finding of 
the jury conclusive on that question. . 

This renders it unnecessary to consider the other ground on which 
relief was sought, unless it be true that, if such was the mental 
' condition of the husband, the deed of the wife alone would be 
sufficient to pass title to the property. 

In a number of cases the right and power of a wife who has been 
abandoned by her husband to sell, without being joined by him, 
_ her separate estate, as fully and in the manner that a feme sole may, 
Voi, LXIII — 19 
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has been recognized, as has been her right and power to sell, when 
thus situated, the common property, when necessary to the mainte. 
nance of herself and family. Wright v. Hays, 10 Tex., 135; Cheek 
v. Bellows, 17 Tex., 617; Fullerton v. Doyle, 18 Tex., 13; McAfee 
v. Robertson, 41 Tex., 358; Kelley v. Whitmore, 41 Tex., 648; Ann 
Berta Lodge v. Leverton, 42 Tex., 18; Walker v. Stringfellow, 30 
Tex., 573. 

The reason for the rule is clearly given in these cases; when the 
power exists, and to what extent it may be used, is also indicated, 

In Wright v. Hays it is said, “ His desertion and absence are the 
foundation of her new rights and authority. His absence or civil 
death are prerequisites to the acquisition of these rights by the 
wife.” 

In Cheek v. Bellows it was said, “She and her children are entitled 
to a support from the property, and if the husband is absent there 
is no reason nor rule of law that would prohibit the wife from mak- 
ing a contract to meet the necessities of the case. It would be a 
strong case that would permit her to go further.” 

In the case of Forbes v. Moore, 32 Tex., 200, it seems to have 
been held that, during the insanity of a husband, the wife might dis- 
pose of so much of the common property, or, in case there be none, 
of so much of the separate property of the husband, as might be 
necessary to supply the wants of herself and their children. It 
does not appear in that case that the wife had disposed of any prop- 
erty, and the remarks made in the course of the opinion, so far as 
we can see from the report of the case, were not necessary to the 
decision of the cause. 

If the rule as stated in that case were the true one, it however 
would not be broad enough to sustain the sale in this case as the sole 
act of the wife. 

The property named in the deed was a part of the homestead of 
the family, and was the only property belonging to the husband and 
wife from which any revenue could be derived. 

There seems to have beena business house on the lot described in 
the deed, which the husband, a merchant, used as his place of busi- 
ness, which was of the rental value of $40 or $50 per month, and 
the consideration for the deed to the appellant was a debt due to 
him from the husband. : 

If such a rule existed, it could only spring from the necessity of 
‘ the family to have a support; to which the sale, in the case under 
consideration, could in no manner have contributed. Upon the con- 
trary, such a sale would have deprived the family of the only piece 
of property which could have contributed to its support. 
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We are of the opinion, however, that no such power rests in the 
wife of an insane person, at least in reference to community prop- 
erty or the separate property of the husband. 

The law provides for just such a case, and renders unnecessary the 
exercise of any such power by the wife. 

The law provides for the appointment of guardians of the estates 
of persons of unsound mind, and habitual drunkards, as well as for 
the appointment of guardians of their persons. R. S., 2653-2670. 

Article 2661, R. S., provides that: “The court by which any per- 
son of unsound mind or habitual drunkard is committed to guardian- 
ship may make orders for the support of his family and the education 
of his children when necessary.” The general provisions applicable 
to other guardians are made applicable to the guardians of such per- 
sons and their estates so far as they may be applicable. R. S., 2660. 

In respect to the separate property of a married woman, the stat- 
ute provides that the husband and wife shall join in its conveyance. 
R. 8., 559. 

Whether a deed made by a husband and wife of the wife’s sep- 
arate property could be sustained, the husband being insane at the 
time of its execution, was considered in the case of Leggate v. Clark, 
111 Mass., 308. In the course of the opinion the court said: “In 
the case at bar the husband joined in the deed of conveyance, but 
the jury have found that at the time he did so he was insane. 
Such consent was of no effect. The statute was designed, not only 
to enlarge the powers of the wife, but also to guard her interests 
by requiring the sanction and assent of her husband to the convey- 
ance. It contemplates the intelligent assent of a sound mind, capa- 
ble of contracting and advising; otherwise it loses its character as a 
protective enactment for the benefit and security of the wife’s in- 
terests. The special provision that, in case of the husband’s insanity, 
the assent of a judge of the supreme judicial, superior or probate 
court may be substituted for his, strengthens this conclusion, show- 
ing that it was the understanding of the legislature that the assent 
of an insane husband would not give validity to the deed of a wife.” 
It is unnecessary to consider such a question in this case, and we 
refer to the case cited above to show how the insanity of a hus- 
band is regarded, in so far as it affects the validity of a convey- 
ance which the law requires to be made by both the husband and 
Wife. 

There are two bills of exception found in the record, having ref- 
erence to remarks of counsel in the argument of the cause in the 
court below; one of them is signed and filed by the judge, and the 
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other is signed and sworn to by three persons who were citizens of 
the state. 

The trial occurred on March 5, 1884, and the paper purporting to 
be a bill of exceptions, last mentioned, was sworn to on March 12th, : 
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and filed on March 13th. The judge who tried the cause refused to t 
sign or allow it as a bill of exceptions, but directed it to be filed, ’ 
This paper does not show that the persons who signed it wer 4 
present when the facts in dispute occurred, and it does not appear . I 
that the certificate which they gave was given at the time the occur. 
rence to which it relates transpired. 
These things are requisite, and if for no other reason, for the @ 
want of these the paper cannot be recognized asa bill of excep 4 
tions. Houston v. Jones, 4 Tex., 170. q ku 
The remarks of counsel, contained in the bill of exceptions signed 0 
by the judge, while in form very complimentary to the appellant, ¥ lant 
were evidently not so intended and should not have been used; butit whe 
appears that the remarks of counsel for the appellant to which they & Als 
were a reply were but little, if at all, less objectionable. ' 
: In such cases an appellant, who through his counsel has provoked of | 
the language used, is not in a situation to ask the reversal of a judg. whi 
ment on such a ground. . 
There is no error in the judgment, and it is affirmed. 
sie Arriewe, Me 
[Opinion delivered February 13, 1885.] zg 
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Joun T. Harvie & Co. v. Gro. B. CaAmMpBeLt AND WIFE. pre 
: r (Case No. 1872.) ~ tha 
1. DeEp — DEFEASANCE.— It is not every sale of the homestead involving 4 con- cat 
dition of defeasance which is rendered void by the clause in the constitution umn 
relating to that subject, but the constitution declares that pretended sales Ge 
involving such conditions shall be void. th 
2, HOMESTEAD, SALE OF.— A conveyance by husband and wife, absolute on its “4% 
face, of the homestead, with a cotemporaneous agreement with the vendee “7 by 





that it shall be reconveyed on repayment to him of the money purporting 
to constitute the consideration in the deed, is inoperative and void if the 
transaction was effected to secure the payment of a debt. 

8. SAME.— If, however, the relation of creditor and debtor between the parties 
was terminated by the deed executed by the husband and wife, the deed 
would be valid. If, on the other hand, the real nature of the transaction 
was such that the relation of creditor still existed after the execution of the 
deed, then it would be considered as a pretended conveyance involving & 
defeasance and invalid as affecting the homestead. 
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j, ConvITIONAL SALE — HoMESTEAD.— A homestead was conveyed by deed ab- 
'  golute on its face, based on the following proposition by the purchasers: 
“We will give you $7,000 for your place, you to have the deed made to us, 
game to be examined by some good attorney, and to give us your notes for 
the rent at $50 per month. The insurance on the house to be transferred to 
us, but at present we could not promise to increase your salary or to extend 
your note for $1,500. If at the end of twelve months you wish to purchase 
the house from us, you can do so on favorable terms, You will please answer 
‘ promptly. Your year is out with us on the 15th of this month.” Held, that 
@ there was nothing in the letter which, unaided by other facts, would consti- 
4 tute the transaction a conditional sale, 


} Aprrat from McLennan. Tried below before the Hon. B. W. 

® Rimes. 

® On January 23, 1882, appellees brought this suit against appel- 

® jants to restrain the prosecution of a case of forcible detainer, 
‘wherein they claimed that it was sought to recover their homestead. 
Also to cancel a deed from appellees to appellants, dated June 10, 
"1880, for the property, on the ground that it was a pretended sale 
‘of the homestead, involving a condition of defeasance, etc.; that 
“while the deed was absolute in form, it was but a security for debt, 

and so intended. 
The appellants claimed the property by purchase, and denied that 
' the transaction was pretended, ete. 

Verdict and judgment for appellees. 

Among other charges the court gave the following: 

“No. 2. The deed of conveyance to the premises in controversy 
from plaintiff to the defendants, of date June 10, 1880, in evidence 
before you, is absolute on its face, and vests the legal title to said 

® premises in defendants. But in this connection you are instructed 
' that if you believe, from the evidence, that at and before the exe- 
“tition and delivery of said deed from plaintiffs to defendants it was 
“mderstood and agreed between the defendants and the plaintiff 
Geo. B. Campbell that the latter should have the option of repur- 

' thasing the premises at any time within twelve months thereafter 

' by repayment by plaintiffs to defendants of the consideration ex- 
pressed therefor, to. wit, $7,000, and that the plaintiff Geo. B. 

® Campbell, at the time of the execution and delivery of said deed, 
_ lepresented to his wife that such was the agreement and under- 
standing between him and the defendants, and she was induced to 
| Sgn and deliver said deed by such representations, if any, so made 
byher husband, that he should have the privilege of repurchasing 
| aid land for $7,000 within twelve months thereafter, and that the 
defendants received said deed with such agreement and understand- 


a 
“ey 


Harvirm & Co. v. CAMPBELL AND WIFE. 





Argument for the appellants, 





ing, then you are instructed that the legal effect of such under 
standing and agreement, if any, was to change the character of 
said conveyance from an absolute deed to a deed involving a deed 
of defeasance; and if the jury believe that the premises thus eop. 
veyed was the homestead of plaintiffs, then such conveyance ig of 

no validity, and you will find for plaintiffs; but if you believe, from 
the evidence, that there was no such agreement or unders tanding 
between the defendants and plaintiff Geo. B. Campbell at and be 
fore the execution and delivery of said deed of conveyance, that 
he (Campbell) should have the right to repurchase said premises at 
any time within twelve months after the execution and delivery of 
the same upon the payment by plaintiffs to the defendants of the 
consideration therefor, to wit, $7,000, and defendants received gaid 
deed with no such intention, then you will find for the defendants, 
although you may believe that Mrs. Campbell, relying upon repre. 
sentations made by her husband at the time she signed and deliv. 
ered said deed, that said Geo. B. should have the option to purchase 
said premises, was induced to sign the same. 

“No. 3. You are further instructed that the real questien for you - 
to determine in this case is, with what intent did plaintiffs deliver 
the deed, and with what intent did defendants receive it. If it was 
delivered and received with an intention and understanding between 
the parties that it only should be a security for the debt of Geo. B, 
Campbell to defendants and for future advances in money to him by 
defendants, then that is its true character, and if you so believe you 
will find for plaintiffs. Dut if, on the contrary, you believe that said 
deed was intended by the parties that said conveyance should be an 
absolute and dona fide sale of said premises to defendants, and de 
fendants received it as such, without any agreement or understand 
ing between the parties that George Campbell should have the right 
to repurchase said premises within twelve months after the delivery 
of said deed, then you will find for defendants.” 

The letter on which the trade for the conveyance was consum- 
mated will be found in the opinion. 


Walton & Hill and Jones & Kendall, for appellants, cited: Dugan 
#. Colville, 8 Tex., 128, 129; Hunt v. Turner, 9 id., 288-391; Boat 
right v. Peck, 33 id., 75,76; Moreland v. Barnhart, 44 Tex., 275; 
id., 283, and cases cited; Pool v. Chase, 46 id., 210; Brewster 
Davis, 56 id., 479-481; Chase’s Case, 17 Am. Dec., 290, 291; also 
note to said case on pages 300 to 306; Grunter v. Laflan, 7 Cal, ~ 
594; Hamilton v. Cummings, 1 Johns. Ch., 524, 525; Porter # © 
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Jones, 6 Cold., 321, 322; N. Y. & H. R. R. Co. v. The Mayor, ete., 
1 Hilt., 587; Pujol v. McKinlay, 42 Cal., 568; Nelson & Hatch v. 
Dann, 15 Ala., 515; Evans et al. v. Fulsom, 5 Minn., 429, 430; 
Putnam v. Ritchie, 5 Paige Ch., 404, 405; N. Y. & N. I. R. R. Co. w. 
Schuyler, 38 Barb., 554; Wait’s A. & D., vol. 1, 155, 156; id., vol. 
3, § 3, p. 189; § 6, pp. 154, 158; § 2, p. 196; § 12, p. 179, pp. 182, 
188; § 3, p. 199; § 8, p. 201. 


Clark & Dyer, for appellees, cited: Davis v. Brewster, 59 Tex., 
93; Const., art. XVI, § 50; Journal Conv., 1875, pp. 559, 569, 709; 
Ragland v. Wisrock, 3 Tex. Law Rev., 291; Davis v. Brewster, 59 
Tex., 93; Franklin v. Mooney, 2 Tex., 452; 1 Greeni., 297-300; 
Mercer v. Ilall, 2 Tex., 284; Robinson v. Varnell, 16 Tex., 382. 


Warrs, J. Com. Arp.—In the second paragraph of the charge as 
given, the proposition is distinctly announced that if it was the 
understanding and agreement of the parties at the time the deed 
was executed and delivered, that Campbell should have the option 
of repurchasing the property at any time within tweive months, by 
the repayment to appellants of the consideration expressed in the 
deed, to wit, $7,000, then the deed involved a condition of defeas- 
ance, and, being a conveyance of the homestead, would have no 
validity. : 

That is not the settled doctrine in this state. In Astugueville v. 
Loustaunau, 61 Texas, 233, the court, :n speaking of that clause in 
the constitution which provides “that all pretended sales of the 
homestead involving any condition of defeasance shall be void,” re- 
marked that, “ Under this clause of the constitution, it is not every 
sale of the homestead involving a condition of defeasance which it 
declares shall be void; but it declares that all pretended sales involv- 
ing such conditions shall be void.” 

If it was intended by the parties that the title should vest in 
appellants by reason of the conveyance, but subject to be divested 
within the designated time by Campbell paying to appellants the 
specified amount, then such a transaction would amount to a sale, 
as contradistinguished from a pretended sale. 

But, notwithstanding the form of the conveyance, if it was the 
intention of the parties that the title was not to vest in appellants, 
but the object and intention was to secure them in the payment of 
adebt owing appellants by Campbell, then the transaction would 
amount to a pretended sale involving a defeasance, which would 
render the deed invalid. 
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By that portion of the charge under consideration the ju 
might well have understood that any and all conditional sales of 
the homestead, whether real or pretended, would fall under the 
condemnation of the organic law. 

It is not true, as claimed, that this error was cured by the third 
paragraph of the charge as given. The real issue is well stated in 
that part of the charge, for if the deed was executed and delivered 


by the one party, and received by the other, upon the understand. 


ing and with the intention that it should only be a security for a 
debt owing by Campbell to appellants, then it would be invalid, 
After thus stating the law to the jury, the court reiterated the 
proposition that any conditional sale of the homestead is void. 

From an examination of the entire charge as given, our conclu. 
sion is that it is erroneous, and that the jury, by reason of the error, 
may have been misled to appellants’ injury. 

That a deed absolute on its face may be shown, by reason of the 
intention of the parties, to be a security for debt, and therefore in 
legal contemplation a mortgage, is so firmly settled as to admit of 
no question. Carter v. Carter, 5 Tex., 93; Fowler v. Stoneum, 1h 
Tex., 478; Hudson v. Wilkinson, 45 Tex., 445. 

But the burden is upon the party who asserts that such a convey- 
ance is, in fact, a mortgage to clearly establish the fact by compe 
tent evidence. 2 Wharton’s Evidence, § 1032, etc. 

When it is claimed that such a conveyance was in fact intended 
as a mortgage, the usual test applied is this: Was the relation of 
creditor and debtor terminated by the transaction? If so, it is nota 
mortgage; but if the debt subsists, and that relation exists as well 
after as before the transaction, then the instrument will be consid- 
ered as a mortgage. 

In the case of Loving v. Milliken, 59 Tex., 425, Chief Justice 
Willie enumerates the circumstances from which courts of equity 
usually deduce the conclusion that a deed, though absolute in form, 
is in effect a mortgage. And while some of these are shown to 
exist in this case, there are other circumstances disclosed by the 
record which tend to establish the other conclusion, and which it is 
deemed proper here to notice, as they ought to be considered upon 
another trial. 

As heretofore remarked, the true test is the existence or non 
existence of the relation of debtor and creditor, as between Camp- 
bell and appellants, after the execution of the deed. If, by the 
execution and delivery of the deed, and the receipt of the balance 
of the $7,000 by Campbell, the relation of debtor and creditor 
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theretofore existing between them was terminated, that is, after 

that transaction appellants held no debt against Campbell, then the 

conveyance would be valid. But if the relation of debtor and 

creditor as between these parties continued after the execution and 
delivery of the conveyance, then it will be considered a pretended 
sale involving a defeasance, and therefore invalid so far as it affects 
or seeks to affect the title to the homestead. 

Now, the expression contained in the letter from appellants to 
Campbell dated June 5, 1880, in these words: “If at the end of 
twelve months you want to purchase the house from us, you can do 
so on favorable terms,” is not susceptible of the construction which 
seems to have been claimed for it. But when considered in connec- 
tion with that part of the letter relating to the transaction, it fails 
to show that the transaction was a conditional sale. The following 
extract from the letter referred to contains all that is therein said 
about the transaction, viz.: 

“We will give you $7,000 for your place, you to have the deed 
made to us, same to be examined by some good attorney, and to 
give us your notes for the rent at $50 per month. The insurance 
on the house to be transferred to us, but at present we could not 

. promise to increase your salary, or to extend your note for $1,500. 
If at the end of twelve months you want to purchase the house 
from us, you can do so on favorable terms. You will please answer 
promptly. Your year is out with us on the 15th of this month.” 

The fact that in the negotiation appellants declared to Campbell 
that he might repurchase the property on favorable terms at the 
end of twelve months, unaided by other circumstances and other 
facts, would not have the effect of making the transaction a condi- 
tional sale. 

There are no specific terms stated upon which Campbell had the 
tight to repurchase. The “ favorable terms” upon which he could 
do so were left entirely to appellants. They alone would have the 
right to determine what terms would be favorable. 

Mrs. Campbell says that Campbell had told her that “ Hardie 
agreed that we might redeem at the end of the year, and at the 
time I signed the deed he repeated the same, and showed me a letter 
from Hardie & Co., dated the 5th of June, 1880, to the same 
effect.” And Campbell says that he showed that letter to Mrs. 
Campbell and told her that he had the right to redeem the “ property 
after a year.” 

7 That letter, unaided, does not, as before remarked, give Campbell 

' the right to redeem the property. It is but a promise upon the part 
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of appellants that he may repurchase at the end of twelve months 
upon favorable terms. 
In view of another trial further comment upon the facts is deemed 
inappropriate. 
Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 
REVERSED AND REMANDED, 


[Opinion adopted February 13, 1885.] 





Bear Bros. & Hirscu v. Marx & Kempner. 


(Case No. 1888.) 


1. LIMITATION ON RIGHT TO SUE FOR EXEMPLARY DAMAGES.— Article 3202 of 
the Revised Statutes, which limits, among other things, the right of a party 
to bring an action for malicious prosecution to one year after the cause of 
action shall have accrued, has no application to a claim for exemplary dam- 
ages based on the wrongful suing out of an attachment. The term 
‘*malicious prosecution,” as used in that article, refers to a criminal proceed- 
ing, and not to a prosecution as involved in a civil action. 

2. CONSTRUCTION OF STATUTES.—In the construction of a statute it is some- 
times necessary to consider and ascertain the meaning of a word used 
therein, by seeing the evident meaning of other words used in the same con- 
nection, and thus obtain aid in arriving at the legislative intent. 

8. ATTACHMENT.— When an attachment is sued out and levied on the property 
of another, when in truth the ground alleged for its issuance did not exist, 
then the attachment is ‘‘ wrongfully ” sued out, and the defendant is entitled 
to recover the actual damage sustained by him, which resulted from the 
levy of the writ. 

4, Same.— Though the grounds alleged for suing out the attachment did not in 
truth exist, but the plaintiff had probable cause to believe that they did exist, 
that fact negatives the evil animus and wrongful purpose which might be 
imputed to the pla‘ntiff, and the defendant can then only recover actual 
damages. (Citing Walcott v. Hendricks, 6 Tex., 420; Culbertson v. Cabeen, 
29 Tex., 255; Harris v. Finberg, 46 Tex., 90; Monroe v. Watson, 17 Tex., 
626, and other cases cited in the opinion.) 

5. DamaGes— ATTACHMENT.— The fact that a judgment has been rendered 
against one whose property is wrongfully attached will not preclude him 
from recovering damages in an independent action brought for that purpose, 
when no issue was raised in the former suit by plea regarding the wrongful 
issuance of the writ, or claim for damages. 


Aprrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

The opinion states enough of the case for a proper understanding 
of the principles announced. 
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McLemore & Campbell and G. FE. Mann, for appellant, that 
the court erred in its charge regarding the effect of “probable 
cause,” cited: Harris v. Finberg, 46 Tex., 96, 97; Culbertson ». 
Cabeen, 29 Tex., 255; Kirsey v. Jones, 7 Ala., 626; Peiser v. Cush- 
man, 13 Tex., 391; Wilson vw. Outlaw, 1 Minor (Ala.), 368. 

That the court erred in applying the bar of limitation of one 
year, they cited: American Leading Cases; R.S., art. 3202, p. 464; 
R. §., Penal Code, p. 38, art. 273; Introduction to Revised Statutes; 
R. S., art. 3138, subd. 6, p. 455; Pasch. Dig. of Laws, art. 4604; 
Hart. Dig., p. 726; Usher v. Skidmore, 28 Tex., 616. 


Davis & Sayles, for appellees, that the court did not err in sus- 
taining exceptions to the claim for vindictive damages, cited: Wal- 
lace v. Finberg, 46 Tex., 36; Harrison v. Harwood, 31 Tex., 657; 
Kauffman & Runge v. Wicks, Tex. L. Rev., vol. 4, No. 19, p. 272. 

That the action was in effect an action for malicious prosecution, 
they cited: Jacobs, Bernheim & Co. v. Crum, 4 Tex. L. Rev. (Dee. 
9, 1884), page 320; Same Case, 3 Tex. L. Rev., 423; Drake on At- 
tachments, secs. 154, 729; 1 Wait’s Act. and Def., 428, citing Lovier 
v. Gilpin, 6 Dana, 321; Smith v. Story, 4 Humph., 169; Joy ». 
Barnhart, 10 Mo., 151; McKellar v. Couch, 34 Ala., 336; Tallant ». 
Burlington Gas Light Co., 37 Iowa, 261; Wood v. Weir, 5 B. Mon., 
544,549; Bump »v. Betts, 19 Wend., 421; O’Brien v. Barry, 106 Mass., 
300; Whitworth v. Hall, 2 Barn. & Ad., 680; Matthews v. Dickinson, 
7 Taunt., 399. 

In their motion for rehearing, they cited: Hubbard v. Lord, 59 
Tex., 383; Haldeman ». Chambers, 19 Tex., 52-55; Wallace v. Fin- 
berg, 46 Tex., 49; Harris v. Finberg, 46 Tex., 79; 2 Greenl., §§ 453— 
59; Stewart v. Sonneborn, 8 Otto, 187, and authorities therein cited; 
Drake on Attachments, sees. 154, 729; 1 Wait’s Act. and Def., 428, 
citing Lovier v. Gilpin, 8 Dana, 321; Smith v. Story, 4 Humph., 
169; Joy v. Barnhart, 10 Mo., 151; McKellar v. Couch, 34 Ala., 335; 
Tallant v. Burlington Gas Light Co., 37 lowa, 261; Wood v. Weir, 
5 B. Mon., 544-9; Bump ». Betts, 19 Wend., 421; O’Brien v. Barry, 
106 Mass., 300; Whitworth v. Hall, 2 Barn. & Ad., 680; Matthews 
v. Dickinson, 7 Taunt., 399. 


Srayton, Associate Justicr.— This action was brought by the 
appellants October 24, 1882, to recover damages, actual and exem- 
plary, from the appellees, under averments that on October 26, 1880, 
they wrongfuily, vexatiously, maliciously, and without probable 
cause, sued out two writs of attachment, which on the 27th Octo- 
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her, 1880, were levied on a stock of goods belonging to the appel- 
lants. 

They also sought to recover damages for the alleged neglect of 
appellees to collect certain collaterals, which had been placed in 
their hands for collection, and as security for debts due to them by 
the appellants. 

By demurrer, the defendants interposed the defense of limitation 
of one year, which on hearing was sustained, to so much of the 
petition as sought to recover exemplary damages. 

This ruling is assigned as error. 

Art. 3202, R. S., provides that: “ There shall be commenced and 
prosecuted within one year after the cause of action shall have 
accrued, and not afterwards, all actions or suits in court of the fol 
lowing description: 

“1. Actions for injuries done to the person of another. 

“9. Actions for malicious prosecution, or for injuries done to the 
character or reputation of another by libel or slander. 

“3, Actions for damages for seduction or breach of promise of 
marriage. 

“4. Actions for injuries done to the person of another, where 
death ensues from such injuries; and the cause of action shall be 
considered as having accrued at the death of the party injured.” 

It is claimed by the appellees that, within the meaning of this 
statute, this is an action for malicious prosecution. 

Every action referred to in the article cited evidently is an action 
for injury done to the person or character, unless it be an action for 
malicious prosecution, which is ordinarily brought for an injury re- 
sulting from a wrongful and malicious prosecution of a criminal 
action, but may be brought in a few cases in which civil actions 
have been maliciously prosecuted. 

The cases in which the latter class of actions may be brought are 
not very clearly defined. 

The fact that the statute, in grouping the various actions which 
must be brought within one year after cause of action accrues, includes 
an action for malicious prosecution with those given only for in- 
juries done to person or reputation, is strongly indicative that it was 
the intention of the legislature to make the statutory bar of one 
year applicable only to actions brought for maligious prosecutions 
under the criminal law of the state, which in terms defines that 
offense. P. C., 273. 

Such a prosecution involves the arrest of the person prosecuted, 
and is an injury to the person, and may be an injury to reputation. 
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Thus considered, the action for malicious prosecution, embraced 
jn the article under consideration, would be kindred in character to 
the other actions to which the bar of one year is applied. 

In construing a statute, it is often proper, and even necessary, that 
the meaning of words may be ascertained by reference to the mean- 
ing of words associated with them. This rule is thus stated by an 
elementary writer: “In the construction of statutes, likewise, the 
rule ‘noscitur a sociis’ is very frequently applied; the meaning of 
a word, and consequently the intention of the legislature, being as- 
certained by reference to the context, and by considering whether 
the word in question and the surrounding words are, in fact, ejusdem 
generis, and referable to the same subject-matter.” Broom’s Legal 
Maxims, 593; State v. McGarry, 21 Wis., 496. 

It seems more in harmony with the letter and spirit of the entire 
article under consideration to hold that it refers only to actions for 
malicious prosecution under the criminal laws of the state wherein 
injury to the person results, than to apply it to an action for the 
malicious prosecution of a civil action, wherein, under the laws of 
this state, the estate of a defendant alone would be affected. 

This construction of the article is strengthened by the provisions 
of the succeeding one, which provides that “there shall be com- 
menced and prosecuted within two years after the cause of action 
shall have accrued, and not afterward, all actions or suits in court 
of the following description: 

“1. Actions of trespass for injury done to the estate or the prop- 
erty of another. 

“2. Actions for detaining the personal property of another, and for 
converting such property to one’s own use. 

“3. Actions for taking or carrying away the goods and chattels of 
another. 

“4, Actions for debt where the indebtedness is not evidenced by a 
contract in writing. 

“5. Actions upon stated or open accounts, other than such mutual 
and current accounts as concern the trade of merchandise between 
merchant and merchant, their factors or agents.” RK. S., 3203. 

These actions all relate to injuries done to the property or estate 
of the party bringing the action. 

The first subdivision of this article would doubtless include a 
seizure under an attachment wrongfully or maliciously sued out; for 
it is evident that the “actions of trespass” here spoken of do not 
mean such actions as are technically so known; for, in this state, 
there are no such distinctions in, or forms of, actions as are known 
at common law, 
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The word “trespass,” as here used, is used, not in a technical 
sense, but broadly, and means any act vidlative of the right of 
another through which injury is done to his estate or property. 

The court instructed the jury, in different parts of the charge, 
that the plaintiffs could not recover if there was probable cause for 


suing out the writs of attachment. A part of the charge was ag 


follows: 

“Upon the question of the plaintiffs’ claim for damages on account 
of the attachment proceedings the only question that you will con. 
sider is whether or no there was ‘ probable cause’ for the attach- 
ment, for if there was ‘probable cause’ for the attachment, then 
there was no damages by reason of the attachment; but if there wag 
no probable cause for the attachment, then the plaintiffs are entitled 
to recover the actual damage which was caused by the attachment, 
that is, the difference between the value of the goods at the time of 
the levy of the attachment and the amount of the sale of the attach 
ment, with eight per cent. interest on the difference.” 

“ By ‘probable cause’ is meant a reasonable ground for suspicion, 
supported by circumstances sufficiently strong in themselves to war- 
rant a cautious man in the belief that the person accused is guilty 
of the offense with which he is charged.” 

“There has been much evidence, but there are but two simple ques- 
tions involved in this cause, to wit: Was or was there not probable 
cause? and upon that question hangs the whole claim of damages for 
the attachment,” ete. 

This charge, in so far as it was applicable to the case before the 
court, after the demurrer to appellants’ claim for exemplary dam- 
ages was sustained, is in conflict with the former decisions of this 
court, and against the great weight of authority. 

If an attachment be sued out and levied on the property of a de 
fendant, when, in fact, the grounds upon which the attachment was 
sued out did not exist, then the attachment is wrongfully sued out, 
and the defendant is entitled to recover whatever actual damages he 
has sustained by the levy of the writ so wrongfully obtained. 

If, however, the grounds on which the attachment was sued out 
really did not exist, but there was probable cause to believe that 
they did exist, then probable cause becomes important; for, if it ex- 
isted, it strips the transaction of evil motive, and defeats the right 
to recover other than actual damages. 

The rule and reason for it are thus well stated i in Walcott v. Hen- 
dricks, 6 Tex., 420: “ The remedy by attachment is harsh and severe. 
All persons are protected by the constitution from unreasonable 
seizures of their property, and no one can be deprived of its secure 
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ssession and enjoyment unless by the due course of the law of the 
Jand. It is at the peril of the plaintiff if a seizure be wrongfully 
‘made. He must swear positively to the facts which are the founda- 
tion of the proceeding, and he must have such knowledge as will justify 
hisoath, . . . The amount of damages that may be awarded 
depends in a great measure upon the motives of the plaintiff. If 
these be malicious, if there were no probable cause for the proceed- 
ing, and it was instituted to vex and harass the defendant, the dam- 
ages should be exemplary ; but if the motive were an honest desire 
to secure the payment of a just debt, though there be no sufficient 
legal cause for the attachment, the damages really sustained should 
he the measure of redress.” Culbertson v. Cabeen, 29 Tex., 255; 
Harris v. Finberg, 46 Tex., 90; Monroe v. Watson, 17 Tex., 626; 
Reed v. Samuels, 22 Tex., 116; Drake on Attachments, 173a, 174, 
and authorities cited. 

It was the legal right of the appellants to continue in the peace- 
able possession and enjoyment of their property, and unless facts 
existed which authorized their property to be taken from their pos- 
session for the security of creditors, the taking was a legal wrong, 
which good intentions and pure motives could not make legally 
right. 

It does not appear that the appellants, by a plea in reconvention, 
sought in the suits in which the attachments were issued to recover 
damages for the wrongful or malicious suing out of the attach- 
ments, as they might have done, but were not compelled to do; 
therefore, the fact that judgments may have been rendered in favor 
of the appellees in those cases for the debts sued for does not 
operate as a bar to this action. 

No issue was made in those cases in which the question whether 
the attachments were wrongfully issued could have been tried, and 
the truthfulness of the affidavits made to procure the attachments 
could not, therein, have been controverted for the purpose of dis- 
missing the writs. Harris v. Finberg, 46 Tex., 92; Cloud v. Smith, 
1 Tex., 618. 

For the errors mentioned the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered February 13, 1885.] 
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Marx & Kempner v. Hemennemer Bros. 
(Case No. 1877.) 

1, JURISDICTION — PLEADING.— When a cause has been transferred by order of 
the county court from its jurisdiction to that of the district court, and the 
defendant appears, demands a jury, and agrees that the cause may be set 
down for trial, he cannot afterwards be heard in limine to question the reg- 
ularity of the transfer of the cause. 

2, EVIDENCE — OBJECTIONS TO ANSWERS TO WRITTEN INTERROGATORIES,—Qb. 
jections to interrogatories propounded to a witness whose deposition hag 
been taken, on the ground that they are leading, cannot be raised for the 
first time during the trial. Such objections must be made in writing, and 
notice thereof given as prescribed by the statute. 

8. IMPEACHING WITNESS —AFFIDAVIT.— The testimony of a witness taken by 
deposition cannot be impeached by producing his ex parte affidavit, made 
three years before, under circumstances not disclosed, and to which hig 
attention was not called when his deposition was taken, 

4, JUDGMENT— MATERIAL ISSUE NOT PASSED ON.— When issues on facts are 
found by the court, and its judgment pronounced on conclusions of law 
announced, the failure to find on a material issue about which the testimony 
is conflicting will be cause for reversal of the judgment, 


Aprprat from Falls. Tried below before the Hon. James M. An- 
derson, Special Judge. 

On the 11th day of June, 1879, the appellees recovered a judg- 
ment in the county court of Galveston county against William 
Heiling for $392.67. An execution was issued thereon to Falls 
county, and on the 2list of July, 1879, levied upon merchandise, 
groceries, etc., as the property of Heiling, which were valued by 
the sheriff at $667 on the day of levy. The appellants claimed 
the property and made affidavit and bond to try the right thereto, 
and delivered the same to the officer, who delivered the property to 
the claimants and made return accordingly. 

The sheriff returned the oath, bond and copy of execution to the 
county court instead of the district court of Falls county. Upon 
a trial in the county court, claimants recovered, and the plaintiffs in 
the suit appealed to the court of appeals; which, at the Austin 
term, 1881, reversed and remanded the case on the ground of a 
want of jurisdiction in the county court over the action. 

On return of the mandate, at July term, 1831, the county court 
ordered that the case be transferred to the district court of Falls 
cecanty. At the February term, 1882, of the. district court, the 
case was found docketed therein; the original papers, bond and affi- 
davit, etc., not having been filed in that court, however, until the 
September term, 1883, when the parties appeared by attorneys and 
written pleadings, 
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Claimants moved in limine, and otherwise, to abate and dismiss 
the cause, for divers reasons, to which plaintiffs answered by motion 
to file papers mune pro tunc, and substitute bond and affidavit alleged 
to be lost, etc. 

Claimants thereupon excepted to plaintiffs’ motion and answer, 
and replied thereto. 

The court having ruled the law on the points raised by these 
pleadings against the claimants, issues were made up under the 
direction of the court and the cause thereupon was heard without a 
jury. Judgment in favor of the plaintiffs. 

At the request of the claimants the judge’s conclusions of law 
and fact were reduced to writing, filed, and judgment rendered 
thereon, to which claimants excepted, gave notice of appeal, filed 
bond and assigned errors. 


Davis & Sayles and J. M. Martin, for appellants, on alleged error 
in failing to dismiss the cause on defendants’ motion, in limine, 
cited: Kt. S&S. arts. 1183, 4822 to 4832, 4833 to 4837, 3203 and 
3507 (Limitation); Price v. Luter, 14 Tex., 7; Cook v. De la Garza, 
18 Tex., 445; Const., art. V, sec. 8; Gray v. Maddox, 5 Tex., 528; 
Atkins v. Watson, 12 Tex., 201; Fleming v. Seeligson, 57 Tex., 532. 

On the refusal to sustain objections to depositions, they cited: 
R.S., art. 2236; Purnell v. Gandy, 46 Tex., 200. 

That there was error in failing to find on the material issue indi- 
cated in the opinion, they cited: Scott v. Alford, 53 Tex., 92; Crow 
v. Red River Co. Bank, 52 Tex., 269; Osborn v. Koenigheim, 57 
Tex., 95; Lehmberg v. Biberstein, 51 Tex., 462; Silliman v. Gam- 
mage, 55 Tex., 371; Van Hook v. Walton, 28 Tex., 71-75. 


Goodrich & Clarkson, for appellees, on the motion to strike from 
the docket, cited: Pearson v. Flanagan, 52 Tex., 278; Byrnes w. 
Morris, 53 Tex., 220; Dixon vw. Zadek, 59 Tex., 530; Wheeler ». 
Wooten, 27 Tex., 258; R.8., p. 709, arts. 4827, 4840 and 4843. 

The objections to the depositions came too late, citing: Buford 
v. Bostick, 58 Tex., 63; Lee v. Stowe, 57 Tex., 444. 

That the deed of trust to secure present and future indebtedness, 
on merchandise sold, and to be sold in future, or afterwards ac- 
quired, was void, they cited: Peiser v. Peticolas, 50 Tex., 644; Scott 
v. Alford, 53 Tex., 93-4; Robinson v. Elliott, 22 Wall., 513; Collins 
v. Myers, 16 Ohio, 547. 


Warts, J. Com. Apr.— Those assignments of error which ques- 


tion the manner in which the papers in the cause were filed in the 
VoL, LXIII — 20 
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district court, and the delay in getting the case before that court, do 
not call for consideration and determination. After the cause wag 
transferred to and filed in the district court, appellants appeared and 
demanded a jury, and agreed that the cause might be set down for 
trial on a day named. 

Having appeared and recognized it as a pending cause, appellants 
could not afterwards be heard in dimine, to question the manner in 
which the case came into court. 

There was no error in the ruling of the court on the objection 
made to certain interrogatories on the ground that they were lead. 
ing. It is now settled that such objections go tothe manner and 
form of taking, and the objection must be made in writing and 
notice given as prescribed by statute. Lee v. Stowe, 57 Tex., 449; 
Buford v. Bostick, 58 Tex., 66; Mills » Herndon, 60 Tex., 358, 

Nor did the court err in refusing to admit the affidavit made by 
the witness Heiling in 1879, which was offered for the purpose of 
contradicting his evidence embodied in depositions taken in 1889, 
This was an ex parte affidavit, to which his attention was not di 
rected by appellants in the cross-interrogatorics or otherwise, 
Under what circumstances and for what purpose the affidavit was 
made does notappear. As disclosed by the record, Heiling has had 
no opportunity to explain the matter, and until such opportunity is 
afforded the affidavit would not be admissible for the purpose of 
impeaching the witness by contradicting his evidence. 1 Whar- 
ton’s Evidence, § 555. 

By reference to the conclusions found by the court it will be 
seen that the judgment is based solely upon the ground that the 
two instruments, the original and supplemental dee/s of trust, are 
void upon their face. It would seem that the court did not pass 
upon the evidence upon the contested issue as to whether Rice, the 
trustee, did or not take and retain possession of the merchandise in 
pursuance of the power conferred upon him by the supplemental 
deed. The court having found at the outset that the instruments 
were void upon their face, this precluded any further inquiry as to 
the facts. So that if the court erred in this conclusion, a reversal 
of the judgment and remanding of the cause would seem to neces 
sarily follow; for the evidence upon that issue is conflicting, and 
appellants would have the right to have that. evidence passed upon 
in the court below. 

Admitting that the attempt to create a lien on merchandise added 
to the stock after the execution of the instruments is inoperative, 
that is, cannot be sustained, yet that does not affect the other pro 
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yisions contained in these instruments, provided they are in other 
respects valid. Scott v. Alford, 53 Tex., 95. 

The deed of trust was given to secure an indebtedness then not 
matured or due, and, as limited by the supplemental instrument, the 
trustee Was authorized to take immediate possession and sell the mer- 
chandise at private sale, and apply the proceeds to the secured in- 
debtedness. When tested by the principles announced in the well 
considered case of Scott v. Alford, supra, it would seem that these 
provisions in the deed, as modified by the supplemental instrument, 
must be considered as valid and binding. And as these are not 
affected by the stipulation seeking to create a lien upon after- 
acquired merchandise, if, in fact, possession by the trustee, either in 

rson or by agent, followed the execution of the deeds, then the 
property would not have been subject to the writ, so as to affect 
that possession, unless appellees first paid or tendered the amount of 
the secured indebtedness to appellants. R. S., art. 2296. 

Here the material issue was as to the possession of the merchan- 
dise at the time of the levy. Appellees claim that the goods were 
in the possession of Heiling, while the appellants claim that Rice 
was in the actual bona fide possession, and that Heiling was selling 
the merchandise as his agent. Upon that issue evidence was ad- 
duced by both parties; in short, there was a well defined conflict in 
the evidence adduced to that issue. And, as before remarked, it 
seems that it was not passed upon in the court below. 

Our conclusion is that the court erred as indicated, and that the 
judgment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion adopted February 13, 1885.] 





H. Hopper v. Jonn Susan. 
(Case No. 2021.) 


1, APPEAL BOND.— When a judgment is rendered by a justice of the peace 
against a claimant of property and his securities on the claim bond, and an 
appeal is attempted only by the principal, if the appeal bond describes the 
case by its number and title, date of the judgment, and its amount, the fact 
that a full description of the judgment in every particular is not given, or 

that the appeal bond omits to mention the names of the sureties who did 

not appeal, will not afford ground for dismissing the appeal. 
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2, Practice.— When the record fails to show that a charge asked to be given 
to the jury was refused, its character or influence on the result below cap. 
not be considered. The statement of counsel found in the record on their 
motion for a new trial, to the effect that the charge was refused, cannot 
supply the absence of an affirmative statement in the transcript that the 
charge was refused. 

8. BURDEN OF PROOF.—In a contest involving the ownership of goods at the 
time of their seizure under legal process, the burden of proof is determined 
by ascertaining who had the apparent visible possession at the time of their 
seizure. 

4, ASSIGNMENT OF ERRORS.— Attention again called by the court to the fact 
that an assignment of errors, which complains generally of the court below 
in overruling a motion for a new trial, without pointing out any particular 
error, will not be considered. (Following Pearson v. Flanagan, 52 Tex., 266: 
H. & T. C. R’y Co. v. McNamara, 59 Tex., 255; and Railway Co. v. Shafer, 
54 Tex., 641.) 


Aprrrat from Austin. Tried below before the Hon. L. W. Moore, 

Suit for the trial of the right of property to certain goods 
levied upon under an execution in favor of C. W. Klaiden, appel- 
lant’s intestate, against Wm. Newman. The goods were claimed b 
John Susan, in accordance with the statute, and were valued at $200, 


In the justice’s court the claimant demanded a jury, to whom the 
case was submitted on the following issues: On the part of the plaint- 
iff, that the property in controversy was the property of Wm, 
Newman, the defendant in execution; on the part of defendant, 
that the goods were purchased by the defendant in good faith. The 
jury returned a verdict in favor of plaintiff, and judgment was ren- 
dered by the justice against the claimant and his sureties. From this 
judgment the defendant appealed to the county court. At the first 
term of the county court, the plaintiff filed a motion to dismiss the 
appeal. 

Before the motion was presented, the case was transferred to the 
district court on account of the disqualification of the county judge. 

In the district court, the defendant renewed a motion to dismiss 
for want of jurisdiction over the defendant, which had been urged 
in limine. This motion was accorded a precedence over the motion 
of plaintiff to dismiss the appeal, and, the district court sustaining 
it, the plaintiff appealed from the ruling. It was reversed by the 
supreme court. 58 Tex., 389. 

The motion to dismiss was presented at the July term, 1884, when 
it was overruled by the district court, to which the case had been 
remanded. 

Verdict for the defendant. 


This judgment of the justice of the peace was “that the claimant 
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do return said property to the officer or his successor, and that the 

aintiff do have and recover of the said John Susan, G. W. Foster, 
W. W. Bethany, John W. Lott and Isaac Lewis the sum of $11.94— 
ten per cent. damages on the amount claimed in the writ, and costs.” 

The appeal described the judgment attempted to be appealed from 
thus: 

«Whereas, C. W. Klaiden recovered a judgment against John 
Susan in the justice’s court, precinct No. 6, of Austin county, Texas, 
on the 3d day of September, 1879, for the retarn of certain property 
valued at $200, for $11.94 damages and for costs.” 

The appeal bond described the case by its title and number. 


J. T. Swearingen, for appellant, that the description in the appeal 
bond was not sufficient, cited: McGarrah v. Burney, 4 Tex., 287; 
Long v. Smith, 39 Tex., 160; Hollis v. Border, 10 Tex., 277; Smith 
y. Cheatham, 12 Tex., 37; Horton v. Bodine, 19 Tex., 280; Morris »v. 
Edwards, W. & W. C. C., sec. 525. 

That the burden of proof was on the defendant, he cited: R.&., 
art. 4824; Gibson wv. Hill, 21 Tex., 225; Miils v. Walton, 19 Tex., 
%1; Guerin v. Patterson, 55 Tex., 124; Pierson v. Tom, 10 Tex., 
145; Stephen’s Dig. Law of Evidence, art. 95. 


Chesley & Haggerty, for appellee, that the bond was sufficient, 
cited: Herndon v. Bremond, 17 Tex., 432; Hill ». Crownover, 4 
Tex., 8; James v. Fulcrod, 5 Tex., 512. 


Wixte, Crier Justice.— The court did not err in overruling the 
motion to dismiss the appeal taken from the justice’s court. 

The judgment of the justice was rendered against Susan for a 
return of the property levied on and claimed by him; and it was 
also a judgment against him for $11.94 damages. This latter part 
of the judgment was rendered also against the sureties of Susan 
upon his claim bond. Susan alone seems to have appealed from the 
judgment of the justice of the peace. The case appealed from is 
described in the appeal bond by its title and number, and is other- 
Wise identified. Under a state of circumstances similar to those 
now presented to us, this court, in the case of Herndon v. Bremond, 
17 Tex., 432, held an appeal bond sufficient. 

_ The effect of that decision is, that when the case is identified by 
its number and title on the docket, and the judgment accurately de- 
scribed so far as it affects the appellant, a defect, such as is here 
complained of, is not a misdescription of the judgment, but only 
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not so full and particular a description as might have been given of 
its contents. And it was further said that the mere omission in the 
bond of a full description of the judgment in every particular, if jt 
be sufficiently described to identify it, has not been held a ground 
for dismissing the appeal. 

The first assignment of error, therefore, is not well taken. 

The second assignment of error cannot be sustained because the 
record does not show that the charge, alleged to have been refused 
by the court, was ever asked to be given to the jury. 

When the record fails to show that a charge was refused, we can- 
not, of course, take the alleged refusal into consideration. Hill y, 
Crownover, 4 Tex., 8; James v. Fulcrod, 5 Tex., 512. 

The statement of counsel, in a motion for a new trial, to the 
effect that the charge was asked and refused, cannot be accepted as 
evidence of the fact. The court may have overruled that ground 
for a new trial for the reason that it disagreed with counsel as to 
the alleged fact of refusal. 

The general charge of the court wes correct as far as it went, 
and if the appellant thought it should have been more definite and 
explicit, he ought to have asked charges with that view and for that 
purpose. 

The statement of facts does not show that the goods were in the 
possession of Newman at the time they were seized under execution. 
Hence the court could not charge the jury that the burden of proof 
was upon the claimant. [. S., arts. 4838, 4839. 

The goods might have belonged to Newman before the levy, and 
have been restored to him after the claim bond was executed, and 
yet not have been in his possession at the date of the levy. This 
shifting of the ownership or possession from Newman to the claim- 
ant, and from the claimant to Newman, might have tended to 
show where the true ownership lay, but this did not determine upon 
whom was the burden of proof. That depended upon the appar- 
ent visible possession at the time of seizure. 

Moreover, the whole evidence taken together shows possession in 
Susan at the time the levy was made, and the court could not, under 
such circumstances, have cast the burden of proof upon any one 
else than the plaintiff. 

As to the only remaining assignment of error insisted upon, it is 
enough to say that it is a well settled rule-of this court that an 
assignment which complains only that the court erred in overruling 
a motion for a new trial is not in compliance with the rules and 
will not be considered. Pearson v. Flanagan, 52 Tex., 266; H. & 
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TC. R. R. Co. v. McNamara, 59 Tex., 255; Railway Co. v. Shafer, 
54 Tex., 641; Green v. Dallahan, 54 Tex., 281. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered February 13, 1885.] 





E. M. Cotutns, Ex’x, v. D. O. Warren er At. 


(Case No. 938.) 


1, ESTATES OF DECEDENTS — ADMINISTRATION — CLAIM AGAINST ESTATE — DEVAS- 
TAVIT.— Suit was begun in September, 1874, by appellant, as executrix, upon 
the bond of an administrator, to recover the amount of a claim held by her 
against the estate. The administratcr was appointed in 1869, and then gave 
the bond sued on, and filed inventory. Facts constituting. if true, a devas- 
tavit were alleged. In 1869 the claim sued on was approved and allowed. ° 
No time was specified when the acts of devastavit occurred. In 1873 plaintiff 
had moved in the county court to have her debt paid; but learning then of 
the breaches of the administrator’s bond and of his death, she proceeded no 
further with her motion. Afterwards, an administrator de bonis non sued 
the sureties on the bond for waste and devastavit, which appellant charged 
was in the interest of the defendants in this cause, who were the sureties on 
the bond. A special exception to the petition was filed on the ground that 
there was no law in force at the time authorizing the suit. Held: 

(1) That the statute in force when the administrator’s bond was executed 
would have authorized the suit. 

(2) That statute was repealed by the act of August, 1870. 

(3) The proviso in the repealing law, to the effect “that no remedy to 
which a creditor is entitled under the provisions of the laws heretofore in 
force shall be impaired by this act,” does not apply to creditors suing for a 
breach of a bond occurring since the enactment of the repealing statute. 

(4) The plaintiff having failed to state when the breaches of the bond oc- ’ 
curred, the presumption must be indulged that it was after the enactment 
of the repealing statute. This presumption was strengthened by the fact 
that such breaches seem not to have been known to plaintiff until 1873, 

(5) The repeal of a statute leaves unaffected all rights which by contract 
have vested under the original statute. 

(6) The new law cannot be construed to take away all remedies to enforce 
antecedent rights, but must leave a substantial remedy. 

(7) The act of August, 1870, provided an ample remedy for the enforce- 
ment of the right claimed. 

» (8) Provisos in an act must be construed strictly, so as to allow them to 

c take no case out of the enacting clause which does not fall within its terms, 

(9) The proviso of the act of August, 1870, included only such remedies 

as the creditors were fully entitled to at the date of its passage. It did not 

embrace cases where the creditor's cause of action had not accrued, no 

breach of the bond having occurred, 

(10) The action could not be sustained. 
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2. PLEADING — DEMURRER.— If a pleading states enough to enable the court to 
see that a good cause of action or ground of defense exists, however defect. 
ively stated, the defectiveness of the averments cannot be taken advantage 
of by general demurrer; but, in all cases, sufficient must be stated to enable 
the court to see that a good cause of action does exist. 

3. SAME.— A petition by a creditor against the sureties of an administrator 
which alleged a devastavit by the administrator, without stating when it 
occurred, is bad on general demurrer, when by the laws in force the suit 
could not be sustained, if the devastavit occurred after a law was enacted, 
pending the administration, which prohibited, in effect, the institution of the 
suit. 


Apprat from Leon. Tried below before the Hon. Spencer Ford, 

Appellant, as one of the creditors of D. O. Warren’s estate, with 
a claim established, filed suit in the district court of Leon county, 
May 29, 1874, against appellees, as the representative of W. H, 
Warren, the former administrator, then deceased, and his sureties 
on the administration bond, alleging devastavit, etc., and by amend- 
ment that the administrator de bonis non of said estate had been 
appointed at the instance and in the interest of the appellees, and 
had neglected to sue on the administrator’s bond until after her 
suit was filed, and prayed judgment against appellees for the full 
amount of her debt. Appellees filed general and special exceptions 
to plaintiff’s petition, because there was at that time an adminis- 
trator de bonis non of the estate, and a suit by him pending in that 
court on the former administrator’s bond against appellees for all 
the property that came into the hands of the said former adminis- 
trator, and concluded with a general denial. 

Upon the trial the court sustained the exceptions of defendants, 
to which ruling plaintiff excepted and prosecuted this appeal, rest- 
ing the case upon the following assignment of error: 

“The court erred in sustaining defendants’ exceptions and dis- 
missing the cause.” 


Nunn, Williams & Corry, for appellant, that a pleading de- 
murred to is not construed most strictly against the pleader, cited: 
Frosh, v. Swett, 2 Tex., 485-490; Wells v. Fairbanks, 5 Tex., 586; 
Warren v. Bailey, 7 Tex., 517; Wallace v. Hunt, 22 Tex., 650; Lam- 
beth v. Turner, 1 Tex., 367; Williams v. Warnell, 28 Tex., 610; 
Rule 17 for Dist. Court Practice. 

That the character of the plea will be determined, not by its des- 
ignation, or name, given by the pleader, but by its contents, they 
cited: Lambeth v. Turner, 1 Tex., 367; 1 Chitty on Pleading, 
side pages 663-4; Stephen on Pleading, side pages 140, 141. 

There was no special demurrer filed. Such a plea must point out 
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the special defect —citing: Boynton v. Tidwell, 19 Tex., 121; Black 
y. Drury, 24 Tex., 292; Zacharie v. Bryan, 2 Tex., 276; Williams v. 
Bradberry, 9 Tex., 489; Mayfield v. Averitt, 11 Tex., 141; Will- 
jams v. Wright, 20 Tex., 503; Rule 18 for Dist. Court Practice. 

(Counsel filed an able and exhaustive argument on their motion 
for rehearing.) 


M. Suratt and James C. Walker, for appellees, cited, on the effect 
of the proviso to the act of 1870: P. D., art. 5771; Roberts ». 
Yarboro, 41 Tex., 452; Tyson v. Britton, 6 Tex., 224; Green v. 
Rugely, 23 Tex., 542. 

Plaintiff's petition did not state a cause of action — citing: P. D., 
arts. 1341-7, 1376, and arts. 1333, 1334, 1374; Lockhart v. White, 
18 Tex., 102; Green v. Rugely, 23 Tex., 539; Gray v. McFarland, 
99 Tex., 163; Ansley v. Baker, 14 Tex., 607; Boulware v. Hendricks, 
93 Tex., 668. 


Wuur, Curer Justice.— This suit was brought to the September 
term, 1574, of the district court of Leon county, by the appellant 
as executrix of Thos. P. Collins, deceased, upon the bond of W. H. 
Warren, administrator of D. O. Warren, deceased, to recover the 
amount of a claim held by her against said estate. The allegations 
of the appellant’s pleadings are substantially as follows: That W. 
H. Warren was appointed such administrator in February, 1869, and 
qualified and gave bond in accordance with the statutes then in force, 
That he filed an inventory of the estate March 29, 1869, wherein 
he charged himself with property of the value of $9,251.40, but 
failed to report a large amount that should have been placed upon 
the inventory ; and that he had procured patents for a large quantity 
of lands belonging to the estate which he had failed to report, and 
for which he had never accounted. That he had sold property of 
the estate sufficient to pay all its debts, and yet refused to pay 
plaintifi’s claim, and had fraudulently conveyed away valuable 
lands of the estate. An amended petition set out the devastavit 
more specifically,and in addition charged the administrator with 
the appropriation of the estate’s money to his own use, and with 
the failure to take notes with good security for the purchase money 
of property sold by him. Appellant’s claim for about $5,000 was 
presented and allowed by the administrator, and approved by the 
county court in the year 1869, but no date was given to the various 
acts by which the administrator had wasted the estate. In 1873 
she filed a motion in the county court to have her debt paid, but 
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before this was acted upon she became informed of the breaches of 
the bond, and of the death of W. H. Warren, which occurred jn 
1873, and proceeded no further with her motion. A subsequent 
amended petition alleged the appointment of an administrator de 
bonis non and the commencement of a suit by him upon said bond, 
and it was charged that the appointment was in the interest of 
defendants. She prayed judgment against appellees for the full 
amount of her debt. To these pleadings a general demurrer and 
also special exceptions were filed by appellees, the special ex. 
ceptions being to the effect that, if liable at all, defendants were 
liable to a suit by the administrator de bonis non, and that there 
was no law in force at the time this suit was brought which author. 
ized it. The district court sustained the demurrer and exceptions and 
dismissed the cause, and from this judgment the executrix appealed 
to this court, assigning as error the ruling of the court below sus 
taining the demurrer and dismissing the cause. 

The statute in force when the bond was executed provided that, 
for breaches of such obligations, suit might be brought against the 
administrator and his sureties by any creditor of the estate. Pas, 
Dig., art. 1374. This statute was repealed by the act of August, 
1870 (Pas. Dig., art. 5771), but the repealing section provided “that 
“no remedy to which a creditor is entitled under the provisions of 
the laws heretofore in force shall be impaired by this act.” A 
similar provision is contained in the act of 1873, p. 175, section 304. 
The dates of the several breaches of the bond are not found in the 
petition, but taking the allegations most strongly against the pleader, 
the inference is that they occurred subsequent to the passage of the 
act of 1870. This is to be presumed also from the fact that they 
were not known to the executrix till 1873. It is to be inferred also 
from the fact that an amendment alleging that such breaches oe- 
curred prior to August, 1870, would have destroyed the force of the 
demurrer, and yet no such amendment was made; and the whole 
argument of her counsel in this court involves an admission that 
they did not occur during the existence of the act of 1848. Hence 
the question for our determination is: Does the proviso in the act of 
1870 save to a creditor the right to sue upon an administrator's 
bond made previous to its passage, when the cause of action thereon 
did not arise until after that time? 

Tie repeal of a statute leaves unaffected all rights in the nature 
of contract which have vested under the original statute. Sedgw. 
Const. & Stat. Law, 113. As’ to the effect of such repeal upon 
remedies existing under the former law, some difference of opinion 
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has existed, but the weight of authority seems to be that, without 
some saving clause contained in the repealing law, remedies existing 
under the former statute must give way to those provided by 
the new one. The new law cannot take away all remedies pre- 
yiously existing, but must leave a substantial one according to the 
course of justice. Dwarris on Statutes, 474; Cooley on Lim., 289. 
If this is done, although the new remedy may not be so speedy, so 
satisfactory or so eflicacious, the repealing statute is valid. There is 
a greater difference of opinion as to whether or not, with the repeal 
of a remedy, all suits commenced under the repealed law must 
necessarily fall. With the law upon the subject in this unsettled 
condition, the effect of section 304 of the act of 1870 upon the pre- 
yious remedies of creditors would have remained somewhat in doubt 
had no saving clause been inserted. This act provided new and 
ample means of enforcing debts against an estate. They were in 
many respects different from those known to the former law, but 
were in all respects efficacious and sufficient. Id., secs. 223, 224; 
also, Pas. Dig., art. 5738. It would follow, then, that had section 
304 contained no saving clause, it would have been a matter of some 
doubt which remedy should be pursued by a creditor who had a 
cause of action on the administrator’s bond arising previous to the 
‘act of 1870. This cause of action accrued the moment that the 
devastavit was committed, but not before. No suit could be brought 
until that time; the creditor was not entitled to pursue the bonds- 
men until the condition of the bond was broken. When that occurs 
the right to pursue the remedy immediately attaches. What effect 
does the saving clause in the three hundred and fourth section have 
upon their right to prosecute such a suit? 

It isa proviso and subject to the rules which govern such. A 
leading principle is that provisos must be construed strictly, so as to 
allow them to take no case out of the enacting clause which does 
not fall within its terms. Tyson v. Britton, 6 Tex., 224; Roberts v. 
Yarboro, 41 Tex., 252. If we apply this rule in all its strictness, 
this proviso includes only such remedies as the creditors were fully 
entitled to at the date of its passage. It would include in its terms 
all cases where the breach of the bond had actually occurred, and a 
cause of action had thereby accrued to the creditor, whether suit 
had been commenced or not. These were precisely the cases which 
might have been left in some doubt had no such saving clause been 
inserted. Such doubt was set at rest by the language of the proviso. 
It would not embrace cases where the creditor’s cause of action had 
not accrued, no breach of the bond having occurred. He was not 
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then entitled to sue, to have and use the remedy provided by the 
previous law. There was no doubt as to the effect that the repeal 
of the statute would have upon bis rights of action; a right which 
was yet to be vested, and that had no existence at the time of itg 
passage. As to the former class of cases, the legislature was settling 
a question of doubt; it left it where it was free from all uncertainty 
and needing no legislation. If the legislature had intended to in 
clude causes of action arising in the future, the more appropriate 
expression would have been, “ no remedy to which a creditor is now 
and may hereafter be entitled,” etc. As it is, we are of opinion 
that the language does not include remedies which the creditor wag 
not ina condition to pursue at the date of the passage of this saving 
clause. The appellant could not, at that time, have brought a suit 
upon the bond of W. H. Warren, and hence was not within the 
benefits of the proviso. The court did not err in sustaining the de 
murrers, and as the plaintiff asked no leave to amend, the suit wag 
properly dismissed. Aveusei 


[Opinion delivered February 16, 1883.] 


ON MOTION FOR REHEARING. 


Wii, Curer Justice— Among other grounds for a rehearing 
urged by the appellant in his motion, it is alleged that the substi- 
tuted record, filed in the cause at this term, does not contain a full 
statement of the pleadings upon which appellant relied in the court 
below. That these pleadings show that she averred the appointment 
of an administrator de bonis non upon the estate of D. O. Warren, 
deceased, but leave out allegations to the effect that such appoint 
ment was made for the fraudulent purpose of preventing any action 
being taken to recover upon the bond of W. H. Warren, the former 
administrator. It is the recollection of counsel that such allega- 
tions were contained in the pleadings of the plaintiff below, but 
owing to the destruction of the records of the district court, a copy 
of all the papers filed in the cause cannot be obtained. 

Appreciating as we do the difficulties under which counsel labored 
in getting up a full and perfect transcript for substitution in the cause 
under the circumstances, we have concluded to grant the rehearing 
prayed for. The judgment heretofore rendered will be set aside, 
and leave given to substitute such other paper's as may be shown to 
the satisfaction of the court to have formed part of the record below, 
after the usual notice to the opposite parties or their counsel. The 
submission of the cause will be also set aside, and a re-argumenb 











































CoLiins v. WARREN. 





Opinion on rehearing. 








ordered upon all the points presented by the record at the next 
term of the court in Galveston, and the cause will stand continued. 


Renearine Grantep (March 380, 1883). 
ON REHEARING. 


Warrs, J. Com. App.— From occurrences over which neither coun- 
sel nor the court had any control, this appeal has been greatly de- 
Jayed and counsel embarrassed in securing anything like a complete 
record of the proceedings had in the court below. It appears that 
the original transcript was destroyed by fire January 13, 1882, and 
that the greater portion of the original papers in the court below 
seem to have been destroyed also by fire, before another transcript 
had been prepared. As might have been expected under such cir- 
cumstances, the record in many particulars is so incomplete as 
to render it doubtful as to what did really occur upon the trial 
below. 

Ordinarily the presumption of regularity in the proceedings will 
be indulged, and the burden rest upon whoever asserts the contrary 
to point out the irregularity and show it by the record. Upon him 
devolves the duty of securing a complete record of the proceedings 
had below, and having the same filed in this court, and generally no 
intendment will be indulged in his favor in supplying defects in the 
record. 

But in a case like this the court will indulge in liberal intendment, 
so that the ends of substantial justice may be attained. 

It is claimed by appellant that the exceptions sustained to the 
petition in the court below amounted to nothing more than a general 
demurrer, and that in reviewing that ruling it should be considered 
in the same light as if a general demurrer only had been interposed 
to the petition and sustained by the court. 

This is an action by a creditor of the estate of D. O. Warren, de- 
ceased, upon the bond of the former administrator of the estate for 
adevastuvit. It isalleged that the administrator qualified in March, 
1869, and died in 1873. While there are several breaches of the bond 
alleged, the respective dates at which such breaches occurred are not 
stated. 

Under the probate act of 1848 (Pasch. Dig., arts. 1874, 1875 and 
1376), it is conceded that a creditor might maintain such an action 
fora devastavit. But appellee claims that the probate act of August 
15, 1870, which repealed the act of 1848, gives full power to the ad- 
ministrator de bonis non to maintain suiis against his predecessor in- 
dividually or on his bond, not only for the unadministered assets, but 
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for a devastavit, and impliedly inhibits such suits by the creditor of 
the estate. 

While appellant contests that proposition, yet she claims that if it 
should be conceded, that nevertheless the repealing clause of the 
act of 1870 saved the action to her by the proviso: “That no 
remedy to which a creditor is entitled under the provisions of the 
Jaws heretofore in force shall be impaired by this act.” Pasch. Dig., 
5771. And that notwithstanding there are no allegations in hes 
pet.tion fixing the breaches of the bond at a time prior to the pas- 
sage of. the act of 1870, nevertheless, as the exceptions sustained to 
the petition amounted in legal contemplation to a general demurrer, 
“that if in any possible aspect of the plea a case is stated,” then the 
general demurrer ought to have been overruled. 

Such is not the rule as we understand it. In Williams v. War- 
nell, 28 Tex., 612, it is said that “The legal effect of a general 
demurrer is to admit the facts pleaded to be true, but to deny that 
they constitute a cause of action or ground of defense. And the 
only question which will be considered under it is, whether any 
cause of action or ground of defense is disclosed in the pleadings 
demurred to. Consequently, if sufficient be stated to enable the court 
to see that a good cause of action or ground of defense exists, how- 
ever defectively stated, the insufficiency or defectiveness of the 
averments cannot be taken advantage of on general demurrer.” 

The rule bere announced is strictly in harmony with previous de- 
cisions of this court, and is abundantly sustained by text-writers. 

Now, by applying this rule to the case which appellant claims is 
made by the record, it will be seen that even a general demurrer 
ought to have been sustained to the petition, upon the theory of the 
case now under consideration. 

Observe that, by this rule, to authorize the overruling of the gen- 
eral demurrer, sxficient matter must be stated to enable the court to 
see that a good cause of action exists. It is not, as contended, that 
sufficient matter must be stated to enable the court to see that by 
possibility a cause of action might exist. But the rule is imperative 
that the allegations must be such as to enable the court to see that 
a good cause of action does exist. 

Here it appears that W. H. Warren was acting as the administra- 
tor of the estate of D. O. Warren about four years and six months; 
that one year and a half of that time was prior, and the other three 
years subsequent, to the passage of the act of 1870. Then, assum- 
ing that a creditor could not maintain such suit under the latter act, 
the breaches of the bond are alleged to have occurred some time — 
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during the four years and six months in which W. H. Warren was 
the acting administrator of the estate. Certainly from these allega- 
tions the court could not say that a good cause of action did exist. 
All that could be determined by the court is, that possibly the 
breaches complained of may have occurred before August 15, 1870, 
and if that is true, then a cause of action exists; but that the 
breaches did occur prior to that time is certainly not shown by the 
allegations in the petition. Here it is not‘an informal or defective 
allegation which will be aided by intendment, but it is the absence 
of an allegation which is necessary to constitute a cause of action 
against the appellees. 

But it is claimed that a’more liberal practice is prescribed by rule 
17, which provides that, “in passing upon such general exceptions, 
every reasonable intendment arising upon the pleading excepted to 
shall be indulged in favor of its sufficiency.” 

The application of ‘that rule to the petition, however, would be 
as unavailing toappellantas the other. Itis only the reasonable in- 
tendments that will be indulged in favor of the pleading. Here the 
breaches occurred some time between March, 1869, and say, August, 
1873. Now, under the allegations of the petition, there is no reason- 
able intendment existing that these breaches occurred prior to the 
15th day of August, 1870. There does not seem to have been any 
effort made to secure the removal of W. H. Warren for maladmin- 
istration, and that might have been done at any time by establish- 
ing these aileged breaches of his bond. His qualification as 
administrator was in March, 1869. Following the ordinary course of 
administration, money arising from the sale of lands made to pay 
debts would not likely come into his hands before August 15, 1870. 
Besides, two-thirds of the time covered by the administration, and 
in which the breaches might have occurred, was subsequent to that 
date. 

Recurring to the original proposition, it should be observed that 
the court does not agree with counsel that the exceptions to the 
petition passed upon and sustained by the court below amount only, 
in legal effect, to a general demurrer. Besides a formal general de- 
murrer, the following was among other exceptions interposed by 
appellees: 

“And for special exception thereto they say that there is an ad- 
ministrator de bonis non upon the estate of said D. O. Warren, 
and was at the time of the institution of this suit, to whom and to 
Whose suit they are liable upon their said bond, if at all, and not to 
this plaintiff.” 
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This is not a general exception which only in a general way chal- 
lenges the sufficiency of the petition; it goes beyond that, and 
points out specially wherein the suit should not be maintained ag 
instituted. Tested by the law in force at the time the suit wags 
brought, according to the theory upon which we are now proceed. 
ing, this special exception was well taken. Now, if any special 
reason or fact existed which would exempt this case from the oper. 
ation of the exception, certainly it was incumbent upon the appel- 
lant to allege it. To give a practical illustration of this doctrine; 
Suppose that appellant had, by amendment, sought to avoid the 
effect of this exception, it would have been by alleging that the 
cause of action accrued before the passage of the act of August 15, 
1870, if that had been the fact. Such an amendment would haye 
been a complete answer to the exception. 

Nor do we think that it admits of any doubt whatever but that 
this must be considered a special exception. Certainly it points out 
why the suit cannot be maintained by the appellant; states that 
there is an administrator de bonis non of the estate of D. O. Warren, 
deceased, who alone has the capacity and right to maintain the ae. 
tion. Now if the facts existed which would authorize the amend- 
ment, the exception sufficiently indicated the defect in the case as 
presented by the petition to enable the appellant to supply the 
defect by appropriate allegations. 

Appellant claims that the action might have been maintained 
under the provisions of the act of 1870. That is, there was nothing 
in that act which took from the creditor the right to maintain an 
action upon the bond of a former administrator for a devastavit, a 
right which was recognized and sanctioned by the common law, 

By the terms of the act of 1870, the administrator de bonis non 
is required to “account for all the estate which came into the hands 
of his predecessor; and shall be entitled to any order or remedy 
which the court has power to give, in order to enforce the delivery 
of the estate, and the liability of the sureties of his predecessor for 80 
much as is not delivered.” PP. D., art. 5738. It also provides that 
where a subsequent administrator “ proceeds against a former one 
and his sureties for neglect, he shall be entitled to recover the real 
damage only caused by such neglect.” Art. 5739. 

It very clearly appears from these provisions that the adminis 
trator de bonis non could not only maintain’ an action upon the 
bond of his predecessor for unadministered effects or property be 
longing to the estate, but also the value of such as is not delivered. 
And in such action he is entitled to recover the actual or real dam- 
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age occasioned by the failure to deliver the property. That this 
statute authorized the suit by an administrator de bonis non upon 
the bond of his predecessor for a devastavit is too plain for contro- 
versy. 

Then the question arises, that as the statute conferred this right 
of action upon the administrator de bonis non, would that negative 
the common law right of the creditor to maintain the action? 

At common law, or, more properly speaking, in the English prac- 
tice, the authority or commission of the administrator de bonis non 
only extended to the goods, chattels, rights and credits which be- 
longed to the intestate at the time of his death, and which remained 
unadministered. Where property of the estate had been con- 
verted by the former administrator, that is, where a devastavit had 
occurred, the administrator de bonis non could not maintain any 
action against his predecessor, either individually or on his bond, 

for the devastavit, because after the conversion the property could 

nolonger be considered unadministered assets of the estate. In 
short, the wastes committed by the former administrator of the 
property of the estate, as well as the conversion of such property by 
him, did not in any manner concern the administrator de bonis non, 
whose duty was only to secure and faithfully administer the unad- 
ministered assets of the estate. Potts v. Smith, 3 Rawle (Penn.), 
366, and authorities cited; Beall v. New Mexico, 16 Wail., 540. 

Hence, in the English practice, as the administrator de bonis non 
could not maintain such suits, and in fact had no right to, or 
authority over, damages which might be recovered by others for 
such devastavit, no reason existed why the creditor could not main- 
tain the action, and apply the recovery to his debt against the estate. 
For by so doing he in no way interfered with the administration; 
but would, on the contrary, aid the administration, by obtaining pay- 
ment of his debt against the estate out of a fund that had passed 
beyond the reach of the administrator de bonis non. 

However, under the act of 1870, the administrator de bonis non not 
only had the right to maintain the suit, but he was required to do so; 
and the discharge of that duty was regarded of such importance 
that he was by express enactment “entitied to any order or remedy 
which the court has power to give,” to enforce the liability of the 
sureties of his predecessor. 

All damages recovered, or which by reasonable diligence might 
have been recovered, by the administrator de bonis non, upon the 
bond of his predecessor, on account of a devastavit, are chargeable 
to him as unadministered assets, and his sureties are liable therefor. 

Vout, LXIII— 21 
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This being true, and there being no authority conferred upon the 
creditor to maintain such suits by the act, no more reason js per- 
ceived for allowing him to interpose by suit, for the collection of 
this class of claims, than to collect any other character of claims 
due the estate. The authority to maintain such suit, when not 
otherwise limited by statute, imports the right to apply the recovery 
tothe payment of his debt. Such a doctrine might, and perhaps 
would, result in endless confusion as well as loss both to creditors and 
the estate. It would necessarily result in a general scramble between 
creditors holding different classes of claims, perhaps, and the admin- 
istrator de bonis non. Foramongst the creditors, the first judgment, 
without regard to the class of the claim, would likely be the first 
paid; whereas the damages recoverable under that statute were 

‘assets in the hands of the administrator, which he was required to 
administer as other assets. In the discharge of the duty of the ad- 
ministrator de bonis non in regard to this particular matter, the 
creditor isamply secured by his bond. And besides, if he was derelict 
in the discharge of his duties as administrator, the creditor could 
have secured his removal. 

In our opinion it was not the intention of the legislature that the 
creditor should be authorized to maintain such suits. Nor do we 
think the fact that the administrator de bonis non and the sureties 
on his predecessor’s bond had confederated together to defraud the 
estate would authorize the suit by the creditor. He is secured from 
loss by reason of such combination by the bond of the administra- 
tor, and his right to have him removed for maladministration. 

Our conclusion is that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion adopted February 16, 1885.] 





Tue H. & T.C. Ry Co. v. J. L. & L. P. Serra 
(Case No. 5741.) 


1. RAILWAY COMPANIES.— By articles 2226 and 2227, Revised Statutes, a duty is 
imposed on railway companies to furnish sufficient transportation to carry 
ali property offered, though when the carrier, from an unexpected and un- 
precedented press of business, is unable to do so, this; in general, will furnish 
a legal excuse for refusing to accept freight. ; 

2. Same.— Railway companies derive their charter rights from the state, and 
owe an equal duty to every citizen, and they cannot exercise their charter 
rights in such manner as to benefit one individual, town or community, to 

the detriment of another. 
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8, Same.— Railway companies must take and transport property in the order in 
which it is offered, and they cannot exercise partiality in accepting the 
property tendered by some, and rejecting that offered by other persons. If 
this rule is violated the company is liable for all damages resulting there- 
from. 

4, MEASURE OF DAMAGES.— When the company wrongfully refuses to take prod- 
uce offered fer shipment, it is the duty of the owner to take care of and 
protect his property while delayed, and for the expense thus incurred the 
company is liable. It is also Jiable for the loss occasioned by delay in getting 
the produce to its market place of destination, to be estimated by ascertain- 
ing its price there, when it should have arrived, had it been taken when 
offered, and its price at the time when it did arrive, 


Apprat from Limestone. Tried below before the Hon. L. D. 
Bradley. 

August 14, 1882, appellees brought this suit to recover damages 
for the failure and refusal of appellant to transport cotton as it 
was tendered, etc. The amount of damages claimed aggregated 
$21,112.68. The following is the statement of the case by appellees’ 
counsel, which is sufficiently accurate, and is the statement made by 
the commission of appeals to the supreme court: 

The appellees, in the years 1880 and 1881, were engaged in the 
purchase of cotton at the town of Mexia, in Limestone county, 
Texas, on the line of appellant’s road, during the cotton season, 
beginning August 14, 1880, and ending March 1, 1881. They 
bought during this time nineteen hundred and fifty-eight bales of 
cotton, three hundred and eleven of which were sold by appellees 
at the town of Mexia, at a loss of $5 per bale. Appellees’ cotton 
was tendered daily for shipment, they offering to pay the freight in 
advance, which was declined by the agent, and the agent of appel- 
lant refused to receive the cotton itself. The agent never accepted 
freight on cotton in advance at Mexia from any one. 

The appellant having failed to receive appellees’ cotton when 
tendered, a large part of it was damaged by being put upon the 
ground in pens near the depot, in Mexia. The appellant, in order 
to monopolize the carrying trade, gave preference to all cotton 
coming from territory that could, with equal or greater facility, 
ship over the International Railroad, and inclosed its platform or 
shipping wharf, and for a considerable period of time during the 
cotton season in 1880 and 1881, excluded from its platform all eotton 
bought in Mexia. Appellees’ cotton was not shipped by appellant 
in the order in which it was presented, and an unreasonable pref- 
erence was given to cotton coming from competing points; appel- 
lees’ cotton was left upon the ground in pens designated by the 
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agent of appellant, and was damaged by its exposure to weather, 
and appellees suffered other damages in consequence of the delay 
in shipment. 

Damages were claimed: 

1. For the sum of $1,339.82, which represented the amount of in. 
terest paid by appellees upon money invested in cotton which ap. 
pellant refused to accept, and thereby delayed the sale of said 
cotton, and said amount was the interest paid by them over and 
above the amount they would have had to pay had the appellant 
shipped their cotton promptly when delivered. 

2. For the sum of $82 insurance, paid by appellees on cotton 
which appellant refused to accept, and being an amount in excess 
of what they would have had to pay if the cotton had been accepted 
and transported promptly when tendered, an itemized statement of 
said amount being set forth in exhibit “C.” 

3. For $9,790, which was for the actual damage done to the cot 
ton by its exposure to bad weather for a considerable time and its 
consequent deterioration in grade and quality, said exposure being 
the direct result of appellant’s failure to receive and transport said 
cotton in the order in which it was presented, and within a reason- 
able time after its tender. 

4. For $651.56, which was the difference in price of the muddy, 
damaged and half-rotted cotton on the outside of the bales, and the 
market value of a similar amount uninjured by rain and mud, such 
cotton being denominated “ pickings” in commercial circles. An 
itemized statement of this element of damage was set forth in ex- 
hibit “ D.” 

5. They sued for $8,235, which represented the amount of loss on 
one thousand six hundred and forty-seven bales sold by appellees on 
a declining market, and was the difference between the value of 
cotton of like grade and quality in Galveston, Houston and New 
Orleans (the markets to which appellees desired to have it shipped), 
in the proportions shown by exhibit B, at the time at which it was 
tendered for shipment and its value in those markets when actually 
shipped and received. 

6. They sued for $1,014, which represented the depreciation in 
value of three hundred and thirty-eight bales of cotton shipped by 
appellees to New York by the advice of appellant. This item was 
set forth in exhibit “EK.” 

The appellees alleged that sundry persons from Freestone county 
brought their cotton to Mexia; and that appellant received their 
cotton and shipped the same promptly, to the exclusion of appellees 
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cotton, which was being tendered to appellant all the time, and that 
their cotton was shipped out of the order in which it was presented. 

Appellant answered by general and special exceptions (which 
were overruled) and also by general denial, and special pleas not 
necessary to be noticed. 

A jury was waived and the cause was tried by the court. Judg- 
ment was rendered against appellant for $6,572.16. The several 
items of damage allowed by the court, which taken together aggre- 
gated the amount of the judgment, were: 

1. Two thousand six hundred and seventy-five dollars actual 
damages, by exposure to bad weather, of five hundred and thirty- 
five bales of cotton. 

2. Loss on pickings, $651.56. 

8. Loss by decline in value of five hundred and thirty-five bales 
of cotton, $1,690.60. 

4, Loss on three hundred and eleven bales of cotton, of the sum 
of $1,555. 


Geo. Goldthwaite, for appellant. 
L. J. Farrar, for appellees. 


Warts, J. Com. Arr.— This is an action against the railroad com- 
pany to recover damages for refusing to accept and transport cotton 
to market in the order it was tendered. 

As authority for the proceeding, article 279, Revised Statutes, is 
cited by appellees, which in effect provides that the carrier shall re- 
ceive and transport property tendered, on the trip or voyage then 
pending, provided that the vehicle or vessel has capacity safely to 
carry the same. And a refusal upon the part of the carrier, under 
such circumstances, to take and transport property as stated in the 
order presented, renders the carrier liable for the damages sustained 
thereby, to the injured party, and also to a penalty of from five to 
five hundred dollars. From which it will be observed that this article 
only applies to the trip or voyage then pending. And if it is made 
to appear that the vehicle, vessel or other means used by the carrier 
for that purpose did not have the capacity to transport safely the 
property tendered, that would be a sufficient answer to the suit 
to recover either the damages or penalty. 

In cases where the carrier has received the property tendered for 
transportation, then it is the duty of the carrier to forward the 
property in the order in which it was received, and without giving 
the preference to one over another. And a failure to discharge that 
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duty subjects the carrier to a suit for all damages occasioned or jn 
any wise resulting from the delay. It. 8., art. 283; Gen’l Laws 
1883, p. 69, sec. 8: 

This case, however, does net come within the operation of that 
rule, for here the carrier refused to receive the cotton when it wag 
tendered, and gave asa reason therefor that there was a want of 
capacity in the means of transportation to remove the cotton as it 
was presented at that station. 

By art. 4226, Revised Statutes, it is provided that “ Every such 
corporation shall start and run their cars for the transportation of 
passengers and property at regular times, to be fixed by publie 
notice, and shall furnish sufficient accommodations for the transpor- 
tation of all such passengers and property as shall, within a reason- 
able time previous thereto, offer or be offered for transportation at 
the place of starting, and the junction of other railroads, and at sid- 
ings and stopping places established for receiving and discharging 
way passengers and freights, and shall tae, transport and discharge 
such passengers and property at, from and to such places on the due 
payment of the tolls, freight or fare legally authorized therefor.” 

And article 4227 provides that “In case of refusal by such cor- 
poration or their agents so to take and transport any passenger or 
property, or to deliver the same, or either of them, at the regular or 
appointed time, such corporation shall pay to the party aggrieved 
all damages which shall be sustained thereby, with costs of suit.” 

A general duty is here imposed upon the railroad company to 
furnish sufficient accommodations for the transportation of all prop- 
erty that may be offered. This is, however, but declaratory of the 
common law liability of carriers. Aside from these statutory pro- 
wisions it would be the duty of the carrier to provide all necessary 
facilities and means for transporting such property as might be 
offered, at least to the extent that would ordinarily be expected to 
seek transportation by the particular line. When an unexpected 
and unprecedented press of business occurs, the carrier is generally 
excusable for refusing to accept the property for transportation. 
Hutchinson on Carriers, section 292, and authorities cited. 

But it would seem that the legislative intent, as expressed in the 
above quoted article and other provisions of the Revised Statutes, 
would require of the railroad company to accept in good faith, and 
ship in the order in which it is tendered, all property for transporta- 
tion. Not, however, that the company must accept at the time the 
offer is made, whether it bas the capacity to then transport the 
property or not. But if, by unprecedented and unexpected press of 
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business, the company has already received more property than it 
can then transport, and the warehouses at the point are full and the 
company has no present means of taking care of the property 
offered, then it would be unreasonable to hold that under such con- 
ditions the company must accept the property when offered, or else 
incur the liability prescribed by the statute. 

The leading idea, and the one that seems most prominent in-our 
legislation upon the subject under consideration, is that of equality. 
_ Railroads are declared public highways, and railroad companies 
common carriers, by the constitution. It is also declared by the 
constitution that the legislature shall pass laws to correct abuses and 
prevent unjust discriminations, etc. Art. X, sec. 2, Constitution. 

These railroad companies derive their chartered rights from the 
state; and they owe an equal duty to each citizen. Having se- 
cured from the state extraordinary rights and privileges, they ought 
not to be permitted to exercise them in such manner as to benefit 
one individual, town or community to the detriment of another. In 
the exercise of the duties which relate to the public, these companies 
must, upon general principles, deal alike with all customers. 

Generally they are required to furnish themselves with sufficient 
facilities to transport promptly all property which may be tendered 
at reasonable times. And the statute is imperative, they must take 
and transport the property in the order in which it is offered. And 
having the means to transport all the property which may be 
offered, they are not permitted to select, upon the grounds of favor- 
itism or otherwise, from among those who may apply, some, and 
reject others. 

It has been seen that if, on account of an unprecedented and unex- 
pected press of business, the company may, for the want of sufficient 
facilities, be unable to transport all the property offered at the time, 
that this may constitute a sufficient excuse for failing to accept and 
transport the property at the time it is offered. But the company 
will not be allowed to take advantage of such a condition, so as to 
extend advantages to one customer to the injury of another. It 
must, under such circumstances, as at all other times in dealing with 
the public, act upon the rule of equality. To permit the company 
to take advantage of a press of business to deal out favors to certain 
customers to the detriment of others, might result in perpetuating 
that condition upon the line. For instance, suppose the property 
offered for transportation by other customers was more than could 
be transported promptly by the particular line, that would not 
anthorize the company to refuse to take and transport, in the order 
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tendered, the property of others, as soon as this could be reasonably 
done. 

In this case it appears that while the company declined to take 
and transport the cotton of appellees as offered, that during the 
same period it did take and transport cotton for others as it wag 
tendered. That in this way, while the cotton of other parties wag 
taken and promptly transported to market, that of appellees, although 
at all times ready for shipment, was unreasonably delayed, to their 
damage. 

Such favoritism and discrimination is prohibited by the statute, 
and the company is certainly liable to appellees for all damages sus. 
tained thereby. 

Then the question recurs as to what rule shall apply in the meas. 
urement of such damages. The spirit and intent of the statute is 
to furnish compensation for the injury. One of the items of dam- 
age allowed by the court below is $2,675 actual damages sustained 
by reason of the exposure of five hundred and thirty-five bales of 
the cotton to wet weather. It is not claimed that this injury oe. 
curred while the cotton was in the custody of the company, but that 
when the company declined to take it, appellees having no ware- 
house or other secure place, put the cotton in open pens, where it 
was exposed to the weather and was injured. 

Now, admitting that the company was at fault in refusing to take 
and transport the cotton when tendered, that did not authorize ap- 
pellees to abandon the property, and expect others to take care of it 
for them. Until it passed from their possession, the duty devolved 
upon them to take care of and preserve their property, and injury” 
resulting from a failure to do this will be chargeable to appellees, and 
not the company. 

Where the company wrongfully refuses to take and transport 
property when it is offered, the party must take care of and preserve 
the property while it is thus delayed. But he will be entitled to 
recover of the company the reasonable expenses incurred in this 
respect. However, there is no proposition better established than 
that no one can recover damages occasioned by his own neglect. 
Here the damage to the cotton is shown to have been occasioned by 
the negligence of the appellees, and was therefore improperly 
awarded against the company. 

And the same is true in respect to the item of $651.56, loss on 
pickings. This injury is shown to have resulted by reason of the 
negligence of appellees in exposing the cotton to the weather. 

The court also allowed appellees, as an item of damage, $1,555, a8 
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aloss on sale of three hundred and eleven bales of cotton at Mexia. 
It appears that this cotton was sold because the company failed to 
take and transport it to market; and that, owing to the delay, there 
was a loss occasioned to appellees of $5 per bale by reason of a de- 
cline in cotton. Ina case where, by the wrongful act of the com- 
pany, the cotton is not shipped as offered, and is thereby delayed in 
getting to market the measure of damages would ordinarily be the 
difference between the market value of that grade of cotton, at the 
time when it should have arrived in market; and the market value 
of the same grade of cotton at the time that it did arrive. 

Therefore, it seems thatthe $1,555 was a proper item of damages 
to be awarded in this case. For, by reason of the delay caused by 
the wrongful act of the company, there has been, without their 
fault, an actual loss of $1,555 occasioned to appellees upon that lot 
of cotton. That, then, is simply compensation. 

Another item of damage allowed to appellees is $1,690.60 loss on 
five hundred and thirty-five bales of cotton, occasioned by the de- 
cline in the market value of the same. It appears that, during the 
time this cotton was delayed by the wrongful act of the company, 
there was a decline in the market, so that appellees incurred an 
actual loss of the amount named in the sale of the five hundred and 
thirty-five bales. This item was properly awarded to appellees by 
the court below. In addition to the rule for the measure of dam- 
ages announced above, the appellees would have been entitled to 
their reasonable expenses in taking care of and preserving from 
damage the delayed cotton, but the amount thus incurred is not 
shown. 

Our conclusion is that the judgment of the court below ought to 
be reversed, and that the supreme court ought now to render such 
judgment as should have been rendered by the court below, viz.: 
That appellees J. L. & L. P. Smith have and recover of and from 
the appellant “The Ilouston and Texas Central Railway Company,” 


‘the sum of $3,245.60, with interest thereon at eight per cent. per 


annum from the date of the judgment below, to wit, October 3, 
1883, and all the costs incurred in the court below; and that ap- 
pellant have and recover of appellees the costs incurred in this 
court. 

REVERSED AND RENDERED. 


[Opinion adopted February 24, 1885.] 
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Jas. C. Furron v. F. J. Franponia. 
(Case No. 1639.) 


1, TITLE TO LAND BORDERING ON WATER AND MADE BY ACCRETIONS.— While it 
is true that land formed by gradual accretions. as well as that exposed by 
the gradual receding of the water, belongs to the owner of the contiguous 
Jand, such is not tne rule when an actual survey shows that the water 
line on the front has not changed since the survey was originally made 
which called for it at the proper place by course and distance, and where 
the accretion has been formed on the extremity of a reef removed from the 
original survey, one end of which reef at one time adjoined said original 
survey. 


Arrest from Aransas. Tried below before the Hon. H. Clay 
Pleasants. 

Suit in trespass to try title, commenced by the appellant, J. 0, 
Fulton, administrator of Joseph F Smith, deceased, as gainst the 
appellee, Frandolig, on the 5th day of March, 1380. ‘Appellant 
claimed the land in controversy as being embraced in two patents 
for three hundred and twenty acres of land each, issued to the heirs 
of Henry Smith, deceased, one of which patents was issued to said 
heirs as the assignees of T. Crocroline, and the other was issued to 
said heirs as assignees of J. Hand. 

Frandolig pleaded: First. Not guilty of trespass, ete. Second. A 
denial that Fulton, administrator of Smith, was in possession and 
lawfully seized in fee-simple of the premises described in petition on 
the 1st day of January, 1579, or at any other time. Third. That 
he, Frandolig, had been in adverse possession of the premises in 
controversy since August 6, 1878, and had erected valuable improve. 
ments 2 ate raed — semen wengabte trees on - same, by: 


was his selon Ay 

The two patents under which appellant claimed were for contigu 
ous surveys fronting on Aransas bay and calling for the meanders 
of the said bay. The field notes in the patents state the meanders 
of the bay by courses and distances. 

The cause was tried by the court alone without the intervention 
of a jury. 

The conclusions of fact reached by the court upon the trial of 
the suit were ; “ That plaintifl’s two tracts patented to Henry Smith 
as assignee of T. Crocroline and as assignee of Joseph Tand, and 
under which two patents the plaintiff asserts title to the lands in 
controversy, were located in 1840 and 1841, and that said lands were | 
actually surveyed and the boundaries defined by courses and dis 
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tances and corners by the surveyor of Refugio land district; that 
the bay shore was meandered as recited in these patents, and that 
the corners and distances and objects called for in the patents are 
substantially the same as given in the survey of these lands made 
under order of this court, upon motion of the defendant, in the month 
of March, 1881. That at the time the lands were located upon and 
severed from the public domain as aforesaid, there extended from 
the boundary of one of these tracts of land into the bay for a half 
amile or more, a shell reef varying in width from twenty feet to 
fifty or sixty yards, and in elevation from a few inches to six or 
seven feet. That this reef’s course was south southeast, and at and 
in the vicinity of the southeastern extremity of the reef there was 
some land, the same being very low; that at the point of contact 
with the plaintiffl’s land upon the bay shore the width of this reef 
was from twenty to thirty feet. That in 1869, during a storm, the 
water of the bay cut through the bay near the shore, and that since 
that time the land in controversy has, except for short intervals in 
very low tide been entirely surrounded by the water of Aransas 
bay; that above the reef the water has cut a little into the shore, 
leaving one of the lines called for in the Crocroline grant a short 
distance from the shore into the water, as appears from the survey 
made in 1881, while just below the reef the water of the bay has 
receded, and what was water in 1841 isnow marsh. That with these 
two slight exceptions, from a comparison of the calls given in the 
patents, and those given in the survey of 1881, the water boundary 
of these two tracts of land is the same now that it was in 1841; 
the courses, distances and corners being the same in the survey as 
those called for in the patents. That the lands patented were iden- 
tified both as to the boundaries and the number of acres by the sur- 
vey of 1881, and that the land in controversy, surrounded now as 
aforesaid by the waters of the bay and containing two hundred and 
thirty-nine acres, lies beyond the boundaries of the plaintiff's land.” 

The conclusions of law drawn by the coart were: “That if there 
be an actual survey of the lands when severed from the public do- 
main, and the boundaries of the land can be definitely ascertained 
from the calls in the grant, the grantee takes nothing outside of the 
established boundaries of the land, and hence in this case the grants 
to Crocroline and to Hand did not include the peninsula in contro- 
versy.” 


MecCampbell & Givens, for appellant, cited: Galveston County ». 
Tankersley, 39 Tex., 651; Booth v. Strippleman, 26 Tex., 441; 





Futon v. Franporic. [Galv, Term, — 
ee 





. 7 a 
Opinion of the court. 


iy 
<4 





$y 


Booth v. Upshur, 26 Tex., 70; Robertson v. Mosson, 26 Tex., 248s 
Urquhart v. Burleson, 6 Tex., 503; Hubert v. Bartlett, 9 Tex, 97, 
Anderson v. Stamps, 19 Tex., 460. 


No briefs on file for appellee. 


Warts, J. Com. Arr,— There is no doubt but that land formed by 
gradual and imperceptible accretion, as well as that formed by the 
gradual and imperceptible receding of the water, belongs to the 
owner of the contiguous land. In this respect there is no distinge 
tion between land gained by accretions and that gained by the 
recession of the water. New Orleans v. United States, 10 Pet., 662; 
County of St. Clair v. Lovington, 23 Wall., 46; Perry v. Pratt, 31 
Conn., 442; Barrett v. New Orleans, 13 La. Ann., 105; Handly », 
Anthony, 5 Wheat., 374. 

It is also true that the right to alluvion depends upon contiguity; 
the accretions belong to the land immediately adjoining the water, 
however narrow it may be, and without regard to the size of the 
parcel behind it. Bates v. Illinois Central Railroad Co., 1 Biack, 
204; Saulet vw. Shepherd, 4 Wall., 502; Posey v. James, 7 Lea 
(Tenn.), 98; Bristol v. Carroll County, 95 Lil, 84; Beaufort v. Dun 
can, 1 Jones (N. C.), 234. 

According to the finding of the court, in making the original 
survey the surveyor actually run the lines upon the ground accord. 
ing to the calls for course, distance and meanders of the bay front, 
At that time there was a shell reef extending from the boundary 
line of the survey made for Smith, assignee of Crocroline, to the 
south southeast about a half mile, varying in width from twenty 
feet to fifty or sixty yards, and in elevation from a few inches to six 
or seven feet. At the southeast extremity of this shell reef there 
was some low marshy land. That at the point where the line as 
run by the surveyor in making the Smith survey crosses this reef, 
it was then about twenty or thirty feet wide. 

From this finding it will be seen that all that part of this shell 
reef lying to the south southeast of the boundary line of the Smith 
survey, running along the general front of the bay, was not in 
cluded in that survey, and it may be assumed belonged to the state 
as unappropriated public domain. 

Now the accretion in controversy immediately adjoins and is con 
tiguous to this shell reef lying to the southeast of the Smith sur 
vey. This accretion is not contiguous to the Smith survey, as 
claimed. But it seems that by gradual and imperceptible recession 
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of the water, and by gradual and imperceptible deposit, a consider- 
able body of land hen | been formed immediately contiguous to the 
sheel reef, in the form of a small peninsula, the reef being the basis 
of the deposit and reliction. 

From these facts it will be readily seen that the made lands do 
not belong to the Smith surveys, but originally the state, and now 
the appellee, if he has secured the state’s title, is the owner. 

The real point sontended for by appellant is that as the calls of 
his grant are for the meanders of the bay according to certain calls 
for course and distance, that in the conflict the latter must yield to 
the former, and that being true, the Smith survey must be considered 
as embracing the shell reef. 

But it should be remembered that the actual survey as made upon 
the ground, if it can be found and identified, controls. As is fre- 
quently said, the real object in applying the various calls is to find 
the footsteps of the surveyor. When these are found and identified 
all classes of calls must yield to them. 

Here the court found, and upon sufficient evidence, that in mak- 
ing the Smith survey the surveyor in fact ran across the shell reef 
according to the call for course and distance. Hence according to 
the lines as actually run upon the ground, this shell reef, to the south 
and southeast of where the line crossed it, was not included in the 
Smith survey. 

Our conclusion is that there is no error in the judgment, and we 
recommend its affirmance. 

AFFIRMED. 
{Opinion adopted February 16, 1885.] 





Rosrentrnat, Meyer & Co. v. IF. M. Mippiesroox. 
(Case No. 5228.) 


1, EvipeNceE.— In cuit to recover damuges for the wrongful seizure of goods 
under attachment, the issues raised called in question the ownership of the 
goods by the plaintiff Middlebrook, when they were seized. A witness was 
asked *‘if he knew the date of the attachment, and in whose possession 
the goods were at the time, and to state all the facts known to him concern- 
ing the possession of said party of said goods.” He answered that they 
were in possession of one Porter, as his agent, to hold until satisfactory ar- 
rangements were made concerning the payment for said goods, and when 
they were paid for he considered the goods belonged to him (Middlebrook), 
Held, that the latter portion cf the answer was not inadmissible on the 
ground that it involved the statement of a conclusion of law. 
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2. Same.— A witness when asked to state his knowledge of a fact cannot be 


permitted to state that he found out specified facts not resting in his own 
personal knowledge, and without disclosing the source of his information 

5. CHARGE OF COURT.— In testing the correctness of a charge of the court, it 
must not be regarded as an abstract proposition, but must be considered jn 
connection with the issue and the evidence. (Citing Norvell v. Oury, 18 
Tex., 31, and Wintz v. Morrison, 17 Tex., 372.) 

4, SaME.— See opinion fora charge asked in a suit involving the question of a 
fraudulent conveyance of property, in which the court was asked to state 
what acts would constitute a hindering, delaying and defrauding of credit. 
ors, the refusal to give which was held not to be error. 

5. Same.— When a charge asked embraces, among other things proper to be 
given, an erroneous proposition, or when, from the terms in which that 
which would otherwise be proper is stated, it is improper to give, the judge 
may refuse to give it; it is not the duty of the judge to separate good from 
bad propositions when thus erroneously blended, and give those not objec. 
tiouable. 


Aprrrat from Hill. Tried below before the Hon. Jo Abbott. 

This suit was brought in the district court of Hill county, on July 
17, 1882, by F. M. Middlebrook against Rosenthal, Meyer & Co., to 
recover the value of a stock of goods alleged to have been seized 
and converted by defendants under attachment and orders there. 
after made in a suit by defendants against Hunt & Son. Verdict 
and judgment for plaintiffs for $2,310.75. The defendants had 
pleaded a general denial, and set up that the property was not, at 
the seizure and conversion, the property of plaintiff; also that it was 
seized by virtue of a valid writ of attachment regularly sued out 
against Hunt & Son, the debtors of defendants; that the property 
belonged to Hunt & Son; that Middlebrook claimed the same by 
virtue of a pretended sale or transfer made to him by Hunt & Son 
a few days before the levy of attachment, and that if there was such 
transfer it was made by Hunt & Son with intent to hinder, delay 
and defraud their creditors and defendants, which fraudulent intent 
was known, and could have been known, by the vendee by reasonable 
care, and that the transfer, if made, was void as to defendants. 


Alexander & Winter, for appellant. 
B. D. Tarlton, tor appellee. 


No briefs are found with the record. 


Warxer, P. J. Com. Arr.— The only questions presented in the — 
brief of appellants’ counsel arise on the exclusion of evidence and ~ 
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on the alleged errors in the charge given by the court, and its re- 
- fysal to give charges asked for by the appellants. 

The witness Hunt was asked by the defendants “if he knew the 
date of the attachment, and in whose possession the goods were at 
the time; and tostate all the facts known to him concerning the 
possession of said party of said goods?” The answer was, “ that 
they were in possession of Porter, as his agent, to hold until satis- 
factory arrangements were made concerning the payment for ssid 
goods.” The answer thus far was not objected to, but the answer 

roceeded thus: “and when they were paid for I then considered 
the goods belonged to him (Middlebrook).” This portion was ob- 
jected to by the plaintiff, and it was excluded. The objectionable 
part admits of being understood in two aspects: in the one as being 
an indirect suggestion of the fact that Porter’s possession was to 
continue upon condition until the goods were paid for by Middle- 
brook, and on the happening of that event that his possession of 
the goods would be for Middlebrook. Under this interpretation 
that part of the answer would be responsive to the question asked 
and explanatory of the terms and limitations of Porter’s actual 
possession. The other aspect of the answer may be referred to an 
expression of a legal conclusion merely upon a question of owner- 
ship of the goods as the consequence of the fact of payment; under 
a view of that kind the answer would not be responsive nor admis- 
sible as competent legal evidence. 

The question asked of the witness was very general and admitted 
of a comprehensive and latitudinous answer, and we think it cannot 
be regarded as subject to the objection that it was not responsive or 
that it involved the statement of a conclusion of law. It would 
have been proper for the court to have admitted the evidence with 
such explanation of the purposes for which it was admissible as 
were appropriate, if under the issues it had been deemed essential. 
Bat the exclusion of the evidence did not operate to the injury of 
the appellants; for all the facts concerning the subject-matter of 
the witness’ answer objected to were fully before the court and jury 
through abundant and uncontroverted evidence, and the answer ob- 
jected to added no fact or circumstance to it which might be legiti- 
mately used. The mere exclusion of evidence which is competent 
will not necessarily operate to reverse a judgment, especially where 
it is apparent that the party offering it is not injured thereby. 16 
Tex., 364; 22 Tex., 9; 16 Tex., 413; 8 Tex., 150; 31 Tex., 643; 44 
Tex., 17; 23 Tex., 47. 

The same witness in his depositions was thus interrogated: “State 
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all you know concerning the transaction between Hunt & Son ang 
F. M. Middlebrook, or H. C. Ford, in reference to said stock of goods, 
as if specially interrogated.” 

Among other matters stated by the witness in response to this 
question, he said: “I afterwards found out that Ford had written 
to Rosenthal, Meyer & Co., one of my creditors, that I was insolvent 
and they had better come up immediately and protect their interests, 
This was when Porter held the goods for me, and Ford was tryin 
to get a deduction. About two or three days after this the attach. 
ment was run on my stock.” 

Objected to by plaintiffs and the evidence excluded, “ because the 
source of the witness’ information was not stated, it being hearsay 
in this form; and second, it was not responsive to any question, — 
the question being general and relating only to the transaction be 
tween the parties.” The court ruled correctly. The language of 
the answer implies that the facts stated by the witness were derived 
through information conveyed to him by other persons, and that 
they did not rest in his personal knowledge of the facts stated; nor 
does the answer disclose any source from which his information wag 
derived that would contribute an exception to the rule excluding 
mere hearsay evidence. 

The charge of the court presented very fully, clearly and correctly 
the various phases under which the contract of sale of the goods 
frora Ilunt to Middlebrook would have the effect to pass a valid 
title to them, as well as those under which the title would not pass 
as against Hunt’s creditors. In the fourth subdivision of the charge 
it presented the conditions under which the sale might be valid or 
invalid accordingly as it might be affected by an intent to hinder, 
delay or defraud Hunt’s creditors, and in connection with the prop. 
osition that if the facts and circumstances of the transaction of 
sale did not render Middlebrook liable as a participant in such im 
tent, that he would acquire a good title to the goods if he paida 
valuable consideration for them, the court charged, in effect, that 
Middlebrook would take a good title if he paid, at the time of the 
purchase, the whole amount of the consideration or a part of it only, 
It is objected, under the assignment of errors, that the court erred 
because the charge thereby assumed that the sale was a completed 
one to Middlebrook, unless the sale appeared to be fraudulent. The 
same objection is made, and upon similar grounds, to the sixth sub 
division of the charge. The charge of the court taken as a whole, 
or viewed in its several parts, is not obnoxious to these objections. 
Those portions of the charge which are involved under the objec 






































; 
i 
fe 
_ aa + 
ee ee 
x ‘ : 
i 







Rosentnat, Mrerer & Co. vy. Mippiesroox. 





Opinion of the court. 





tions that are made presented to the jury the legal propositions 
that were pertinent to the question of sales made to hinder, delay 
or defraud creditors, on the assumption that the transaction other- 
wise amounted to a sale, and upon the hypothesis that the essential 
elements of a contract of a valid sale existed, unless they were 
neutralized by an illegal intent affecting the transaction. The 
charge elsewhere defined properly to the jury what facts were requi- 
site to constitute the transaction between Hunt and Middlebrook 
asale, putting aside the question of an intent to hinder, delay or 
defraud creditors, and we are clearly of opinion that the assignment 
js not well taken. There was no room afforded by the charge for 
the jury to have been misled to the conclusion that the court meant 
to indicate an opinion that the sale was a completed one in those 
portions of the charge to which exception was taken. If, however, 
the charge had thus assumed that the sale had been completed, the 
undisputed facts in evidence concerning the transaction showed that 
the sale was, in fact, consummated. Hunt testified that the goods 
were sold and delivered to Middlebrook’s agent, and that the sub- 
sequent possession of them by Porter was in the capacity of trustee 
to hold “until the balance of the pay was satisfactory.” He stated 
that he delivered the goods to Ford, who was acting as agent for 
Middlebrook, and that Ford delivered them to Porter for the pur- 
pose above stated. 

Ford’s testimony corresponds on these facts with Hunt’s, and 
states the fact that three wagon loads of the goods had been sent 
by him before the understanding was had as to Porter’s holding the 
goods as a mutual trustee for the contracting parties. Hunt re- 
ceived payment at the time of the delivery to the amount of $785; 
and subsequently, whilst the goods were in the hands of Porter, 
and before the defendants attached the goods, the further stip- 
ulated payment on the contract of sale of two promissory notes, 
aggregating in amount about $500, was also made. This identical 
transaction, and which involved the question as to whether the sale 
under consideration was or not a complete sale, passing the title to 
Middlebrook, was considered and determined in the case of Hunt ». 
Kellum & Rotan, 59 Tex., 535; and upon the same evidence, sub- 
stantially, that is here presented, it was held that the sale was com- 
pleted. Under no view that can be taken of the charge in the 
respect complained of was there any error to the injury of the 
appellants. In testing the correctness of instructions they must not 
be taken as abstract propositions, but must be considered in connec- 
tion with the issue and the evidence. Norvell v. Oury, 13 Tex., 31. 
Vou, LXIII — 22 
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See Williams v. Conger, 49 Tex., 582; Wintz v. Morrison, 17 Tex, 
372, and the cases cited supra. 

The charge of the court 1s objected to as being too general and jg 
not sufficiently specific as applicable to the facts, “ because it fails to 
instruct the jury what, in law, would be sufficient to constitute 
fraud, delay, or hindrance of creditors, evidence having been ip. 
troduced showing the insolvency of Hunt & Son, and a knowled 
of said fact on the part of Ford, agent of plaintiff; and the sale of 
gocds made in bulk, owt of the usual course of trade; the jury 
should bave been instructed as to the effects of thisin law.” In this 
connection it is urged that the court erred in refusing to give instrue- 
tions asked by the defendants, which presented the law applicable to 
the above stated theory of the law as it ought to have been submitted, 

It is not objected that the charge of the court failed to sufficiently 
charge the law in respect to the general proposition as to the effect 
of a sale of goods if made under circumstances that would be 
deemed in law as made to hinder, delay, or defraud creditors; 
the on.y objection to it is that it did not define what would con- 
stitute such hindrance, delay or fraud, and that the court refused 
to supply such deficiency in failing to give the defendants’ instrue- 
tions. The charge of the court being correct as far as it went in 
giving the law applicable to the case, it devolved on the appellantste 
submit correct instructions as to the aspect of the case as developed 
by the evidence under which they desired the law of it to be pre 
sented. The instructions that were asked to be given submitted in 
effect the propositions that if Hunt was insolvent, and that fact was 
known or might bave been known by due prudence and inquiry on 
the part of Middlebrook, or his agent, Ford; that if the sale was 
out of the usual course of trade; that it was agreed that the property 
should remain in the hands of a third party as bailee of the seller; 
and the sale was to be consummated upon the performance of some 
act of the purchaser (delivery of the notes contemplated and stipi- 
Jated for in the trade), to be performed at an indefinite time in the 
future, that. the necessary effect was to hinder, delay and defraud 
creditors. To bave given such instructions would have been erro 
neous and misleading, because inapplicable to the evidence in the 
case if fairly and reasonably construed. It assumed that there was 
evidence which allowed such deductions to be drawn as are hypo 
thetically supposed, whereas, as we have seeh (Hunt v. Kellum, 59 
Tex., 537) the legal effect of the facts of the transaction of sale nega 
tives one of the principal bases on which the instruction rests, viz., the 
supposed incompleteness of the sale of goods at the time when they 
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were placed in the possession of Porter, and that there remained 
any act of the purchaser to be done at an indefinite time in the 
future, in order to render the sale valid and immediately effectual. 

The transaction being manifestly whoily different from the state 
of case supposed, the instructions were inappropriate and the court 
properly refused them. When the charge asked embraces an erro- 
neous proposition, or is not legal and proper in the very terms in 
which it is asked, the judge may refuse to give it, for it is not his 
duty to separate propositions connected together in an instruction, 
one of which is and the other is not law, for the purpose of giving 
the part which would have been proper, if not presented in an ob- 
jectionable form and connection. Hardy v. De Leon, 5 Tex., 211; 
Wells v. Barnett, 7 Tex., 584; Ratcliff v. Baird, 14 Tex., 43; Me- 
Cown v. Schrimpf, 21 Tex., 22 Gray v. Burk, 19 Tex., 2283, Patton 
v. Gregory 91 ‘Lex., 513. 

How fae it might have been appropriate for the court to have 
charged the law ‘specially as to the effect and bearing of the evi- 
dence tending to show the insolvency of Hunt & Son, and the 
knowledge, or the knowledge which ought to have been gained on 
that subject by Middlebrook or by Ford, in connection with the fact 
that the sale was made out of the usual course of trade, as proper to 
be considered by the jury under the issue as to fraud, hindrance or 
delay of creditors, need not be discussed. Those circumstances ap- 
pear to be the main, if not the only, evidence which bore with suffi- 
cient directness upon that issue to have required a special charge as 
to their bearing upon that issue. 

There is nothing in the record to warrant our belief that the fail- 
ure of the court to charge more explicitly than was done operated 
to the injury of the appellants. The only facts pertinent to the is- 
sue in question were few, and the principles of law under which 
they were to be applied under the general charge of the court were 
simple, and it may well be tafeeved that the able counsel of the ap- 
pellants duly enforced their exposition before the jury in such a 
manner as to enable them to properly apply the charge to the evi- 
dence in the case. 

There remain several other assigned grounds of error in the 
charge of the court and for refusal to give instructions asked which 
we have considered, but do not regard it as necessary to discuss. 
We are of opinion that there is no error for which the judgment 
ought to be reversed, and we conclude that it should be affirmed. 


AFFIRMED. 
[Opinion adopted February 16, 1885.] 
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P. J. Witus & Bro. v. Moortne & Briancuarp. 
(Case No. 1829.) 


1, ATTACHMENT.— In a proceeding by attachment upon claims, part of which 
are due and part not due, it is not necessary that the affidavit should show, . 
in terms, how much of the debt was due and how much not due, when the 

* petition and affidavit, which refer to each other, contain the requisite data 
for making certain that fact by calculation. 

CASE DISTINGUISHED.— This case distinguished from Cox v. Reinhardt, 4 
Tex., 591, Seligson v. Hobby, 51 Tex., 147, and Evans v. Tucker, 59 Tex., 
249. 

ATTACHMENT — RETURN OF SHERIFF.— The failure of the sheriff to state in 
his return on the writ that the property levied on was the property of the 
defendant in attachment affords no ground for quashing the attachment, 

. CASES DISCUSSED.— 5 Rand. (Va.) Rep., 596; 2 Kansas, 340; 13 Ohio, 209; and 
Meuley v. Zeigler, 23 Tex., 90, discussed and reviewed. 

. JURISDICTION — ATTACHMENT.— Jurisdiction over attachment proceedings is 
part of the general jurisdiction conferred on the courts in which they are 
cognizable, and the same presumption will be indulged in favor of that ju- 
risdiction as in other cases, and the same intendments in favor of the officer 
executing the writ of attachment. 

. RETURN OF WrIT.— The fact that a writ of attachment is not filed in court 
until after the return day will afford no ground for quashing the attach- 
ment. 


Appgat from Galveston. Tried below before the Hon. Wm. HL 
Stewart. 
The opinion states the case. 


G. E. Mann, for appellants, cited: Primrose v. Roden, 14 Tex., 1, 
2; Tarkinton v. Broussard, 51 Tex., 554; Barbee v. Holder, 24 Tex., 
225, 226. 


Labatt & Noble, for appellees, cited: Sydnor v. Totham, 6 Tex., 
196; Cox v. Reinhardt, 41 Tex., 593; Espey v. Heidenheimer, 58 
Tex., 667; Evans v. Tucker, 59 Tex., 249; Meuley v. Zeigler, 23 
Tex., 90; Drake on Attachment (4th ed.), 270. 


Witte, Cuter Justice.— It was objected to the attachment pro- 
ceedings below that the petition disclosed that part of the debt was 
due and part not due, and yet the affidavit did not show how much 
had matured and how much had not at the time the suit was com 
menced. 

The petition did disclose both by means of the notes, which were 
copied in it, and by distinct averment, that two of these notes were 
due and one was not due when the suit was filed. It was a mere 
matter of calculation to ascertain the exact sum of money due upon 
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each matured note at the time the suit was commenced, all the data 
for that purpose being found in the petition and affidavit, which 
make reference to each other, and these calculations are not required 
to be made even in attachment suits. Morgan v. Johnson, 15 Tex., 
568. It was very evident from the face of the third note when it 
would become due, and there is nothing either in the petition or 
affidavit to show that the plaintiffs sued upon this as a matured 
debt. The allegations of the petition are directly to the contrary, 
and the statements of the affidavit are not inconsistent with it. The 
affidavit states that the defendants are indebted upon the three 
notes, but this does not imply that they are all overdue. The maker 
of a note not yet due is indebted to the holder, though the time 
when the indebtedness can be enforced has not arrived. 

This case is different from those of Cox v. Reinhardt, 41 Tex., 
591; Seligson v. Hobby, 51 Tex., 147; and Evans v. Tucker, 59 Tex., 
249, In the first of these cases the attachment was quashed because 
the suit was brought as if for a debt past due, when the note upon 
which it was in part founded had not matured. In Seligson v. Hobby 
the attachment was held bad because, it was said, the only intimation ota 
that the cause of action had matured was from a copy of the note 
set out in the pleadings. In this case, as we have seen, the suit pur- 
ports to be brought in part upon a note not due, and this is shown 
not only by a copy of the immature note but by express averment 
in the petition. 

We have no desire to extend the principles of the decisions any 
further than they have gone, especially as our Revised Statutes au- 
thorize a more liberal construction of the attachment law. In Evans 
v. Tucker the petition stated one date of maturity and the affidavit 
another, so the decision is not applicable to the present case. 

We can see no reason why it should be a good ground for quash- 
ing this attachment that the sheriff's return does not state that the 
property levied on was the property of the defendant in attach- 
ment. 

In case of a judicial attachment the defendant is not personally 
served with process, and a judgment may be taken against him 
merely upon the ground that his property has been seized, and he 
has not answered to the action, The power of the court to take 
jurisdiction and render the judgment by default depends upon the 
fact that the property of the defendant has been levied on, and 
hence it has been held that this must appear upon the face of the 
record to give validity tothe juazment. 5 Rand. (Va.) Rep., 596. 
Hence if the record does not show that the property taken was the 
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property of the defendant, it discloses the fact that. he was not 
brought into court, and the judgment against him is void. 

Again, when jurisdiction of a non-resident can be obtained only 
by publication, and the levy of an attachment upon his property, it 
is held by some courts that the return of the sheriff should show 
that he had levied upon property of the defendant, when, in a col. 
lateral proceeding, title to the property is sought to be deraigned 
through the attachment proceedings. 2 Kans., 340; 13 Ohio, 209, 

These decisions proceed upon tne ground that, in those states 
where they were made, it was necessary that a non-resident or ab- 
sent party not personally served with process should have property 
in the state where the suit was brought, subject to attachment, in 
order to give the court jurisdiction of the suit; and that in a collat 
eral proceeding the record must show this necessary fact or it would 
not appear that the court had jurisdiction. 

Whilst the doctrine of these cases does not affect the one in hand, 
it is but proper to say that they appear to be against the weight of 
authority. See Drake on At., §§ 207, 208, and authorities cited. 

But the present is not the case of a judicial attachment, or of one 
sued out to give jurisdiction to the court in which the proceedings 
were bad. 

We know of but one case decided in a sister state in which it has 
been held necessary that the return to an auxiliary attachment like 
the present should show that the property levied on under it was 
the property of the defendant, viz., that of Tiffany v. Glover, 3 Iowa, 
387. This decision was placed upon the ground that the right to 
take cognizance of the attachment proceedings was a special juris- 
diction conferred upon the district court of that state, and hence 
everything necessary to show that the jurisdiction had been properly 
exercised must appear upon the face of the record. 

This decision was followed in Meuley v. Zeigler, 23 Tex., 88 
though that portion of the opinion which is pertinent to the present 
question was not necessary to the decision of the cause. 

The case from Iowa above cited upon which the opinion in Meuley 
v. Zeigler rests has since been overruled in that state, and a doc 
trine contrary to it announced, and the writer to whom Judge Bell 
in his opinion refers as upholding the doctrine of the Lowa case states 
that the weight of authority is to the contrary. Drake on At., ub 
supra. 

The generally accepted doctrine now seems to be that the jurisdic- 
tion over attachment proceedings is part of the general jurisdiction 
conferred upon the courts in which they are cognizable ; and the same 
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presumption in favor of that jurisdiction must be indulged as in 
other cases, and the same intendments in favor of the officer execut- 
ing process. If the officer has been directed to seize property of the 
defendant, and he returns that he has seized certain property, it must 
be intended that it was the property of the defendant. 

In the case of Meuley »v. Zeigler, Judge Bell confined his decision 
to the very facts before him, and was unwilling to extend it toa 
case Where a party claiming under the attachment had actual notice 
of the proceedings. If so, it would seem clear that the defendant 
himself could not object, having been brought into court by per- 
sonal service of process, and therefore bound to take notice of all 
future proceedings in the cause. 

In the case of City Nat. Bank v. Cupp, 59 Tex., 268, this court re- 
viewed in some measure the decision in Meuley v. Zeigler, and held 
that it did not apply to a case between the original parties to the 
attachment upon motion to quash the writ. 

The statute does not expressly require the officer to state in his 
return that the property seized belongs to the defendant. 

The defendant is in court and has the right to object, if the return 
shows that it is not in accordance with the facts. 

A sale under the attachment proceedings passes only such title as 
the defendant in attachment possesses, no matter what the return 
may state. All intendments, when the return does not affirmatively 
show to the contrary, must, under our Revised Statutes, be in favor 
of a correct discharge of his duty on the part of the officer. Hence 
we think that the ground of objection we are considering was not 
sufficient either to dissolve the attachment or set aside the return. 
See Stoddard v. McMahon, 35 Tex., 267. 

As to the objection that the writ was not filed in court till after 
return day, it is sufficient to say that, in the case of City Nat. Bank 
v. Cupp, supra, this was held to be no cause for quashing the attach- 
ment. 

For the error of the court in dissolving the attachment upon mo- 
tion of the appellees, the judgment will be reversed and the cause 
remanded. 

REVERSED AND REMANDED, 


{Opinion delivered February 17, 1885.] 
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G., H. & S. A. R’y Co. v. Aveusra Faner. 
(Case No. 2013.) 


1, NEGLIGENCE OF FELLOW-SERVANT.— A railway company is not liable for 
damages caused by injury to one of its employees on a train, and which re. 
sulted from the negligence of another employee of such company on the 
same train, unless it be made to appear that proper care was not used in 
selecting such other employee, or that he, being incompetent or negligent, 
that fact was known to the company. 

2. CHARGE OF COURT.— Ina suit for damages, which could only be recovered 
by showing that a defendant railway company was liable on account of the 
negligence of one of its employees, a charge of the court which directed 
the jury to inquire whether such negligence existed, when there wag no 
evidence tending to show its existence, was error, and calculated to mislead, 


Appear from Colorado. Tried below before the Hon. Everett 
Lewis. 


EF. P. Hill, for appellant. 
Foard & Thompson, for appellee. 


Srayron, Associate Justicr.— The deceased son of the appellee, 
being an employee of the railway company as a fireman, she could 
not recover for the negligence of a brakeman, unless it appeared 
that the appellant did not use proper care in selecting the brake- 
man through whose negligence it is claimed the injury resulted, or 
unless it appears that after his employment he was incompetent or 
negligent and that this was known or might have been known to 
the appellant by the exercise of due care. 

It is claimed that the negligence of the brakeman, Riley Mason, 
caused the injury. 

The evidence offered all tends to show that when the train went 
upon the side track, the switch was properly so adjusted by Mason 
as to permit trains géing east and west to pass over the main track, 
atid so as to prevent such trains from going upon the siding. 

There is no conflict upon this question. 

The evidence further tends to show that after the switch was so 
adjusted, it was not changed by Mason, and there is no conflict in 
this respect. 

By whom or how the switch was afterwards so.adjusted as to 
permit the west bound train to go upon the side track, and thus 
cause the collision from which resulted the death of the son of ap- 
pellee, is not made to appear. 
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The burden of proving that this was done by some person for 
whose negligence the appellant would be responsible, or that it re- 
suite from such cause as would render the appellant liable, was 
upon the appellee. 

| Such being the proof, the court should not have given a charge 
® which directed the jury to inquire whether the injury resulted from 
® the negligence of the brakeman Mason. 

A charge of this kind, by which the attention is called to the 
acts of a named person, is calculated to impress the jury with the 
belief that in the opinion of the judge there was evidence from 
which they were authorized to find that the injury was caused by 
the person named. 

When the evidence does not justify a charge it should not be 
given. ‘ 

This view of the case renders it unnecessary to consider whether 
the brakeman Mason was shown to be incompetent, and if so, 
whether the railway company had used due care in his selection, or 
in his retention in its employment; and for the same reason, it 
becomes unnecessary to consider the other charges complained of. 

There being no evidence to justify the giving of the charge re- 
ferred to, it was error to give it, and the judgment is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered February 17, 1885. 





G., H. & 8. A. R’y Co. v. J. H. Seymovr. 
(Case No. 2014.) 


1, MEASURE OF DAMAGES.— The measure of damage from an overflow of culti- 
vated land, caused by ditches cut by another, is not such damage as would 
result if the evil complained of were permanent, but such as have already 
resulted to growing crops and the like when the suit is brought. The cause 
of the injury may or may not continue; the injured party may enjoin the 
continuance of the causes which produce the injury, or he may sue from 
time to time as damages result from the wrongful act. 


Aprrat from Colorado. Tried below before the Ion. Everett : 
lewis. 

J. E. Seymour sued the appellant for $10,000 damages, alleging 
that he was the owner of a valuable plantation near Columbus con- 
taining some seven hundred acres of land; that the railroad com- 
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pany, in the fall of 1882 and the winter and spring following, dug 
ditches and made embankments, and thereby turned the waters 
from a large scope of country from their natural courses and ¢han. 
nels upon his plantation, overflowing and injuring one hundred acres 
of his lands; that the ditches were dug without his consent, and 
against his protest; that he had called the attention of the railroad 
company to the matter, but it had refused to remedy the evil; that 
the land was completely covered by the waters, and that his planta- 
tion was thereby cut into two parts, access from one part thereof 
to the other was prevented, and that the injury to his land was 
permanent. 

Answer by general denial. 

Verdict for $3,500 against the company. 


E. P. Hill, for appellant. 


Foard & Thompson, for appellee, cited: Sections 866, 869, Wood's 
Law of Nuisances, and the cases cited in notes; Sedgwick on Dam- 
ages, ch. 5, pp. 149, 153 (6th ed.); Houser v. Hammon, 39 Barb, 
(N. Y.), 89; Munroe vw. Stickney, 43 Me., 462; Miller v. Lambach, 


49 Penn., 154. 


Srayton, Associate Justice.— This case in its facts, in so far as 
they relate to the cause of the injury complained of, and to the 
character of the injury received, in no material matter differs from 
the case of the appellant against Tait, decided at the present term. 

It is, however, alleged that the injury received is permanent, and 
such is the statement of a witness for the appellee; but the injury 
shown consisted in a temporary overflowing of a portion of the ap 
pellee’s land, by which he was compelled to replant a part of his 
crop, and, as it was late in the season, to plant a part of the over 
flowed land in cotton. 

About one hundred acres of land in cultivatién seems to have 
been overflowed, but all of it, éxcept about one acre and a half, 
seems to have been cultivated the same year. The crop raised on 
the land in the year in which the land was overflowed seems not to 
have been good; but whether this resulted from the fact that the 
crop was later than it would have been, had not the appellee been 
compelled to replant or to delay planting on account of the over- 
flow, or whether it resulted from any permarient injury to the land, 
does not appear. 

It also appeared that the overflowed land separated the greater 
part of the appellee’s land in cultivation, from his residence, which 
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rendered it inconvenient to pass from the one to the other until the 
overflow passed off and the land became dry. 

The evidence did not show the amount of damages which the 
appellee would be entitled to receive for the injury shown, other- 
wise than that may have been done by the general statement that 
the entire tract of land before the overflow was worth $40 per acre 
and that afterwards it was not worth more than $25 per acre. 

This evidence is based upon the idea that the causes which pro- 
duced the injury are to continue in the future — that the land of 
the appellee has been taken. 

This is not the case made by the evidence, which did not furnish 
the jury a sufficient basis for estimating the damages to which the 
appellee would be entitled. 

The charge of the court was as follows: 

“And the jury should estimate said actual damages by consider- 
ing what the land so damaged was worth before the water was so 
diverted and changed in its natural flow, and what it is depreciated 
in value by the overflow of the water upon it, and find for plaintiff 
the damage so ascertained to have resulted by said overflow.” 

Such a charge, in a case like this, was considered in the case of 
Gulf, Colorado & Santa Fe R’y Co. v. Helsley, 5 Tex. Law Rev., 35, 
and again at the present term in the case of the appellant v. Tait, 
and was held to be erroneous. Such is the measure of damages 
when land is taken or a change in the land itself, not temporary in 
its character, is made by the injurious act complained of. 

Neither of these are shown by the evidence. The cause of injury 
may or may not continue; and if not, it is evident that the appellee 
ought not to recover damages for injury done to his entire tract of 
land, which he would be entitled to recover if the overflowed land 
was taken from him or rendered permanently worthless. 

He shows a good cause of action, and will be entitled to recover 
such damages as flow from the injurious acts complained of. 

To do this, however, he must make proof applicable to his case. 
He may enjoin the continuance of the causes which operate to his 
injury, unless the appellant in some legal manner acquires the right 
tocontinue them. He may bring actions from time to time, if the 
causes continue and damages result, and recover such damages as 
he may be entitled to as-often as the injuries occur. 

For the error in the charge of the court the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered February 17, 1885.] 
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E. H. Sxaces v. Murcnison & Coteman. 
(Case No. 1943.) 


1, JURISDICTION — AGENCY.— One owning a farm beyond the county of his regj. 
dence executed a mortgage upon it in 1881, and upon the crops of corn and 
cotton to be produced thereon during the year 1882, tosecure the repayment 
of advances made to make the crop for 1882 and to supply the farm, and 
plaintiffs (the mortgagees) were authorized to sell all of said property, in- 
cluding the cotton, to pay the debt. An agent, left by the mortgagor upon 
the place, to superintend, make the crop and purchase supplies, as needed 
under the mortgage, assumed to be unable to save the crop without further 
advances, and gave another mortgage on the crop of 1882, the proceeds of 
which were applied to its satisfaction by the agent and mortgagee, Had 
such proceeds of the crops been appropriated to discharge the mortgage 
made by the owner, they were sufficient to have discharged it. In a suit by 
the mortgagee to recover on the original advances which he claimed pay. 
ment for, and to foreclose the mortgage, the owner pleaded to the jurisdic- 
tion. Held: 

(1) A power of attorney given by the owner to the agent, to mortgage 
stock upon the farm, executed before the mortgage and given for a tempo , 
rary purpose, was not sufficient to infer an authority in such agent to execute 
the second mortgage. 

(2) The proceeds resulting from the crop produced in 1882, when paid to 
the mortgagee, should have been appropriated in payment of the debt 
secured by the mortgage executed by the owner of the farm. 

(3) The proceeds being sufficient to pay that debt, and the owner residing 
out of the county in which he was sued, the plea to the jurisdiction should 
have been sustained. 


Apreat from Henderson, Tried below before the Hon. Felix J, 
McCord. 

Appellees brought suit in the district court of Henderson county, 
Texas, against Skaggs on an open mercantile account for $5,113.65, 
claiming a balance due of $1,746, and sought to foreclose a mort 
gage on two thousand four hundred and eighty-nine acres of land 
in Henderson county. 

The petition alleged that Skaggs was a resident of Caldwell 
county, Texas; that as collateral security for the payment of said 
indebtedness said defendant gave the deed of trust on the land for 
the purposes indicated in the syllabus. 

“That defendant had failed to comply with the conditions of said 
mortgage by omitting to pay the sum of $1,746, which became 
due on the ist day of January, 1883.” The account was attached 
as an exhibit, and began November 8, 1881, and ran on until April 
28, 1883. The charges amounted to $5,113.65. 

The credits began February 7, 1882, and ended June 22, 1883. 
The principal credits were proceeds of cotton delivered to and sold 
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by plaintiffs and placed to defendant’s credit in Novemter, 1882, and 
March, 1883. 

February 22, 1884, plaintiffs filed a supplemental petition, alleging 
that King and Skaggs were partners in carrying on said farm, and 
that the items and transactions contained in said account were for 
money, goods, wares and merchandise sold, delivered and paid to the 
defendant and his agents and partners, at his special instance and 

uest, or to his legally authorized agents and attorneys and part- 
ners. That during the years 1881, 1882 and 1883 defendant and 
W. A. King were partners, and as such had cultivated the Jones 
farm in Henderson county. That the money and goods in said 
account were sold and delivered to said King as such partner, and 
were used for the benefit of said farm, which belonged to defendant. 
That it was understood and agreed, at the time of the execution of 
the mortgage sued on, and at divers times since that time, and 
especially at the date of the different-credits and payments men- 
tioned in the account attached to the petition, between plaintiffs 
and defendant, that said payment and credits should be first applied 
to the payment of that portion of said account which was in excess 
of the $2,000 mentioned in said mortgage, and that the balance 
remaining unpaid should be secured by said mortgage. 

Skaggs pleaded to the jurisdiction of the court: 

1. That he was a resident of Caldwell county, Texas, as alleged 
by plaintiffs. 

2. That he had not agreed to pay the debt in Henderson county. 

8. That the $2,000 mortgage sought to be foreclosed was paid off 
prior to the filing of the petition. 

Defendant filed a general demurrer, and specially excepted. He 
also pleaded a general denial,and payment in money and cotton 
named as credits in the account sued on and other cotton not ac- 
counted for. 

That if any such account really exists, that the same was con- 
tracted by W. A. King and other persons named in said account for 
their own use and benefit, and without the knowledge and consent 
of defendant. 

That King was a tenant on the farm of defendant in Henderson 
county, Texas, as was well known to plaintiffs, and had no authority 
to contract any debt aguinst this defendant, except to a limited 
extent. 

That if said items were delivered by plaintiffs, as alleged, it was 
without defendant’s authority, and were delivered, if at all, to said 
King and other evil-minded persons named in the account, in pursu- 
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ance of, and to carry out, a wicked and fraudulent conspiracy ep. 
tered into by and between plaintiffs and said King and others named 
in said account, to whom goods and money were delivered, to cheat, 
wrong and defraud this defendant, and to enable plaintiffs to Wrong. 
fully absorb one hundred and six bales of cotton delivered to 
plaintiffs by the said King, grown upon defendant’s farm for the 
year 1882. 

There was much pleading on both sides, but the case will be suf. 
ficiently apparent from the judge’s findings, in connection with the 
opinion. 

The district judge submitted his conclusions of the law and the 
facts of the case in a written opinion. In which, after stating the 
case, the court submits three propositions: 

1. Was King a limited or general agent? 

2. Did Skaggs hold him out as his general agent for all purposes 
connected with his farm, or did King have general authority to con. 
tract debts for the specific benefit of Skaggs’ plantation in Hender- 
son county; and in determining this question we must be careful to 
notice the distinction between the limited authority to contract debts 
to a certain amount and an unlimited authority to contract debts 
for a specific parpose, 

3. Did defendant or King direct the application of the payment 
to the credit of the mortgage, or did plaintiffs app'y same to another 
debt, or does the law apply the payment to the extinguishment of 
the mortgage debt? If the mortgage debt is paid off this suit must 
go out of court. 

The court found, in substance, that there was no variance in the 
aecount and mortgage sued on and the ones proven. 

That it was in proof by King that he gave the orders and they 
corresponded with the account he kept. 

That King was agent for Skaggs to make the purchase under the 
mortgage. 

That defendant made a power of attorney to mortgage his, de- 
fendant’s, stock on the Jones farm to buy provisions, corn, bacon, 
cotton seed and so forth; that nothing was said by Skaggs to plaint- 
iffs as to how much King was to get from them; that Skaggs held 
King out as his general agent for all purposes connected with the 
Jones farm. And while the defendant Skaggs, perhaps, never it- 
tended to give said King authority to contract debts over $2,000, 
leaving King here, and after executing the first mortgage gave him 
power of attorney to mortgage the stock, would present King to the 
world as an agent with full power to contract debts for said farm. 
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The proof shows that it took the two mortgages ($2,000 and $500) 
to repair the farm and make the crop, and when, on gathering of 
the crop, defendant’s agent, King, had no money with which to 
gather the crop, his principal, Skaggs, says he is unable to forward 
him the money. Must all the labor be lost?’ That Skaggs is liable 
for any debt contracted to save the crop. 

The court said: “We think that if both parties have failed to 
apply the credits justice would demand that the cotton, which was 
given as security for the last portion of the debt, should be applied 
tothe payment of that portion of the debt.” 

The court was of opinion that the mortgage was not paid off, 
aud so found against the defendant’s plea to the jurisdiction. Judg- 
ment for plaintiffs for $1,222.88. 


Niw, Storey & Storey, for appellant, on question of jurisdiction, 
cited: Eylar v. Read, 60 Tex., 388; Stanley v. Westrop, 16 Tex., 
905; Proctor v. Marshall, 18 Tex., 67; Reese v. Medlock, 27 Tex. 
123; Jones on Mortgages, vol. 2, side pages 907, 909; Colebrooke 
on Col. Security, 100, 158, 198; Story on Agency, 17, 18, 133, 
note 2. 


Manion, Adams & Watkins, for appellees. 


lume & Shepard filed a written argument for appellees for a 
rehearing. 


Detany, J. Com. App.— Many questions are raised by the assign- 
ments of error and discussed in the brief of counsel for appellant. 
First among these is that of jurisdiction; for if the court below 
had no jurisdiction over the person of the defendant, the whole case 
isatan end. This will depend upon the question whether the mort- 
gage for $2,000, given by the defendant in December, 1831, was 
still subsisting and binding upon him. If so, the court could take 
jurisdiction and foreclose it, as the land lay in Henderson county. 
But if the mortgage was paid off and discharged before the filing 
of this suit, then the court should have sustained the defendant’s 
plea to the jurisdiction, or at least should have dismissed the suit, 
When the evidence was all in. 

The evidence shows that in December, 1881, the defendant rented 
the farm to one King, and the written contract of tenancy is copied 
into the record. By its terms King was to take possession of the 
place, to repair the houses, fences, ete.; to ditch and drain cer- 
tain portions of the land; to employ laborers; to procure farming 
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implements and supplies, and make a crop of corn and cotton in the 
year 1882. The expenses were to be paid at the end of the year 
out of the crop, and of the remainder, after paying the eXpen 
King was to have one-half. He was also to own one-half of the 
farming implements that were purchased. But as the defendant 
had not the ready money, he gave to the plaintiffs the mort. 
gage for $2,000 upon the land and the future crop, in order to pro. 
cure the necessary advances. He also told the plaintiffs that King 
would be on the place and would draw the supplies as they were 
needed. He further gave King a power of attorney to mortgage 
the work stock in the place for the sum of $250. But before the 
end of May, 1882, King had executed and delivered to the plaint. 
iffs a mortgage on the coming crop for $1,500, and one upon the 
work stock for $500, and had agreed with them that the sums ad- 
vanced by them after that date should be paid before any part of 
the crop should be applied to the mortgage given by the defendant 
in December, 1881. Now, the question is, whether King had 
authority to give these mortgages and to make that agreement. 
The court below came to the conclusion that “Skaggs held King 
out to the plaintiffs as his general agent, for all purposes connected 
with the Jones farm, and although the defendant Skaggs perhaps 
never intended to give the said King authority to contract debts 
over $2,000, yet his leaving King here, and after execution of the 
first mortgage, giving him a power of attorney to mortgage the 
stock, would present King to the world asan agent with full author. 
ity to contract debts for said farm. It seems to be a correct rule 
that defendant should suffer the consequences of his negligence, 
rather than one who had been led to believe King defendant's 
agent, and advanced money for the benefit of defendant’s property. 
But the court is of opinion that there is another view of this case 
that would make defendant liable for the acts of King, though King 
had no authority to contract debts beyond the $2,000 mortgage and 
the mortgage of the stock. The proof shows that it took the 
amount of the two mortgages to repair the farm and to make the 
crop, and when the gathering of the crop commenced, defendant's 
agent, King, had no means with which to gather the crop. Now, 
what is the defendant’s condition? He has a large crop. What is 
his agent todo? Nomoney. His principal, Skaggs, said he is un- 
able to forward him money. Must all the-labor be lost?” The 
court was of opinion that, without express authority, the law would 
imply that Skaggs would be liable for any debts necessarily com 


tracted to gather and save from destruction the property and crop 
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made. And the court holds that the defendant would be bound for 
any debts contracted over the amount of the mortgage to market 
the crop made. The court proceeds to declare that the proceeds 
of the crop were properly applied to the later expenditures, thus 
Jeaving the $2,000 mortgage unpaid, thus deciding that this suit 
was well brought. Our opinion is that the presiding judge mis- 
apprehended the evidence, and we by no means agree with him 
in his conclusions of law. He seems to have supposed that the 
power of attorney to mortgage the stock was given some time after 
the mortgage for $2,000. This isa mistake. The power was given 
on the 7th day of November, 1881, before King had taken posses- 
sion of the farm. It was evidently given for a temporary purpose, 
viz., to enable King, who was about to take possession of the farm, 
to supply pressing wants until Skaggs could make some permanent 
arrangement for supplies. This permanent arrangement he made 
by the $2,000 mortgage which was executed on the 17th of Decem- 
ber, 1881, and was to mature on the 1st of January, 1883. 

We agree with the court below that Skaggs did not suspect that 
he was giving to King any power beyond the scope of these papers; 
and we have been unable to find, in the record, anything from which 
the plaintiffs could infer such a power. It is so well settled as to 
be elementary, that powers of attorney and similar instruments are 
to be strictly construed, and that, under no circumstances, will the 
principal be bound beyond the plain import of the instrument. 
Reese v. Medlock, 27 Tex., 120. Nor does the evidence show that 
the goods and money advanced by the plaintiffs were used for the 
benefit of the defendant and his property. On the contrary, it 
seems clear that a large part was appropriated by King to his pri- 
vate purposes, in utter disregard of the rights of Skaggs; and that 
the plaintiffs were aware of the fact. 

Nor can we concur in the last conclusion of the court, that, even 
in the absence of authority on the part of King, equity would hold 
the defendant bound to repay the moneys which are shown to have 
been expended. The record does not show such an emergency as 
would justify the plaintiffs in interfering to save the property of 
Skaggs. It does not show that Skaggs, in the fall of 1882, was 
without money or resources to take care of his property. But it 
does show that he was ignorant of the large outlays that were being 
made; that he was thoroughly able to protect his property from 
destruction; and it is extremely probable that, if he had known 
What was being done by King and the plaintiffs, he would have in- 
' terfered and have saved his property in hisown way. Our opinion is 
; VoL. LXIII — 23 
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that the payments should have been applied to the discharge of the 
debt secured by the mortgage. And, so believing, we express no 
opinion upon the other questions which are raised in the case, 

We simply decide that, as the mortgage had been paid off and 
discharged, the court below had no jurisdiction to try the cause, 

Our opinion is that the judgment should be reversed and the 
cause dismissed. 

REVERSED AND DISMISSED, 


[Opinion adopted February 20, 1885.] 





Tuos. Dwyer v. Tue Conrmnentat Ins. Co. 
(Case No. 2029.) 


1, CIRCUMSTANTIAL EVIDENCE.— In a suit to recover on a policy of insurance for 
loss by fire, where the defendant charges that the fire was caused by the 
procurement or consent of the insured, every circumstance which throws 
light on the motives of defendant is admissible in evidence; such as over- 
insurance; proof of loss in excess of the value of the property destroyed; 
the assignment of the policy after loss in a manner out of the usual course 
of business or for an improper purpose; the disposition of goods just before 
the burning, out of the usual course of business, and other like facts, may be 
inquired into. The declarations of persons present at the fire, who had no 
interest in the matter, are, however, not admissible. 


Apprat from Austin. Tried below before the Hon. L. W. Moore, 

Suit by appellant, as assignee of one A. M. White, on a policy of 
fire insurance of $2,500 issued to White by appellee, upon a stock 
of goods in Brenham, Texas. A change of venue was taken to 
Austin county, where the last trial was had. 

The defense alleged was the fraudulent burning of the goods by 
White, or by his procurement. 

Judgment for defendant. 

There were four other policies held by plaintiff as assignee, and 
upon which suits were pending also against the respective companies. 
Three of these were for $2,500 each and one for $5,000. An agree- 
ment had been made for the trial of but one case. A further agree- 
ment had been made and entered of record, whereby defendant 
abandoned its defense as to the sufficiency of the proofs of loss and 
admitted the same. Also agreed that the cause should be tried upon 
its merits, upon the cause of the fire, and the value of the goods 
lost, alone. 
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The bill of exceptions taken by plaintiff shows that: 
«The defendant offered in evidence the proofs of loss and notice 
of loss furnished by the assured, A. M. White, to the defendant and 
other insurance companies, and especially the clause in said proofs 
of loss wherein White stated that said policy was hypothecated 
before the loss with Dwyer for money borrowed of him, and 
after said loss was assigned to Dwyer. To this evidence plaintiff 
objected because it was irrelevant to any issue in the cause, and cal- 
culated to create a false issue and mislead the jury. The objections 
were overruled. The clause of the proofs of loss read thus: ‘ Before 
said loss I hypothecated said insurance policy with Mr. Thomas 
Dwyer as security for money, and have since said loss assigned the 
same tohim. You will therefore pay said sam to Thos. Dwyer. ” 


Seth Shepard, C. C. Garnett and Bell & Shelburne, for appellant, 
cited: Tucker v. Hamlin, 60 Tex., 171; G., C. & 8. F. R. Oo. wv. 
levy, 59 Tex., 542, 563. 


Sayles & Bassett and Breedlove & Ewing, for appellee. 


Srayron, Associate Justice.— Under the agreement of the par- 
ties, made to facilitate the trial, the sole issues were as to the cause 
of the fire and the value of the goods lost. 

The defense was that the fire was caused by the procurement and 
consent of the insured, and the evidence tending to support this was 
circumstantial. 

In view of the nature of the defense, and the impossibility of sus- 
taining it by direct proof, the appellee was compelled to resort to 
the circumstantial evidence found in the record. 

In such a case every fact which may throw light upon the trans- 
action, as by illustrating the motive which may have caused the 
insured to procure the burning of his own property; facts which go 
to show that there was over-insurance on the property; proof of 
loss in excess of that actually sustained; the assignment of policy 


| after a loss in a manner other than in the usual course of business, 


or for an improper purpose; the disposition of goods in an unusual 
manner just before the burning, and other like matters, may be 
looked to, in connection with the other evidence in a cause, for the 


>@ purpose of ascertaining whether such facts existed as are made the 
@ ‘defense in this case. 


We are, therefore, of the opinion that the court did not err in 


| Permitting proof of loss made to the appellee and other insurance 
/mpanies by White to go before the jury with all the declarations 

































Dwyer v. Conrinentrau Ins. Co. 


[Galy. Term, 





Opinion of the court. 





therein contained as to the manner in which appellant held the sey. 
eral policies at the time the fire occurred, there being no controversy 
as to the latter fact. Nor did the court err in admitting evidengs 
to show that the policies, after the fire, were transferred to appel- 
jant without consideration. 

The statement of the insured was: “ He (appellant) did not pay 
me anything when I transferred the policies to him. He has not 
paid me anything since.” “I made the transfer of the policies to 
Dwyer about 7 o’clock Monday morning, December 1, 1879. My 
purpose was to have Mr. Dwyer fight the insurance companies— 
to fight the companies and pay himself and creditors.” 

This action was brought in Washington county, where the goods 
were burned, and upon application of the appellant the venue of the 
case was changed to Austin county. At the time the store-house 
was burned, White was in Galveston, and the theory of the defense 
is that the house was fired by one of his clerks. The fire occurred 
in the night, and, as is usual, many persons collected around it, 
These facts being shown, a witness for the defendant, over the ob- 
jection of the plaintiff, was permitted to state that: “There was 
some talk of arresting all of the clerks that night for complicity in 
the fire. Thomas Dwyer said to me: ‘ You need have no fear; if 
you and Loeb are arrested I'll go your bail, but Allen can goto 
jail.” 

We are of the opinion that the first part of this statement should 
not have been admitted. 

It was but the statement of what persons said who were present 
at the fire, which under no known rule of law was admissible. 

The parties making the declarations were not shown to have been 
so connected with the transaction, or with the persons whose inter- 
ests seem to be affected by them, as to make them admissible as re 
geste. 

The declarations may have been but fair expressions of the 
opinion of those persons who were present at the fire, or cognizant 
of the circumstances; but the rights of persons cannot be disposed 
of in a court of justice upon public opinion. 

Such rights must be established by the sworn testimony of wit 
nesses, or the admissions of parties as to facts, and not by proof of 
statements as to what the popular belief was, upon a matter on 
which rights depend. 

The change of venue was most probably secured to escape from — 
the effect of a popular belief, which may have existed, as to the 
cause of the fire, and the course pursued had the effect practically 
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_ to place in the possession of the jury trying the cause the belief of 
the people present at the fire. 

The declaration of the appellant, taken in connection with the 
other evidence, was probably admissible, but in view of another 
trial comment will not be made upon the evidence bearing upon this 
uestion. 

The other matters assigned as error will probably not arise on 
another trial and will not be considered. 

For the error mentioned the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered February 20, 1885.] 





E. P. Creae v. J. L. Darracnu Et AL 
(Case No. 1986.) u 


1, INsuNcTION. — The surety on a bond executed in the course of judicial pro- 
ceedings, and on which a judgment of forfeiture has been rendered, cannot 
enjoin an execution issued under the judgment of forfeiture for causes 
which he might with due diligence have known and pleaded to the suit in 
which the judgment was obtained, and which his negligence prevented him 
from presenting at the proper time. 

& Same.— The surety on a claim bond, after judgment of forfeiture, sought to 
enjoin the execution on the ground that the principal (which was a corpo- 
ration) never executed the bond, but that its name was signed thereto with- 
out authority. The surety made no effort for eight months to ascertain 
whether the attorney who assumed to represent the principal had author- 
ity; his co-surety was dead; the residence of the corporation was in a dis- 
tant state, and the surety took no steps to defend against proceedings on 
the bond. Held, that he was not entitled to injunction. 

8, Same.— In such a proceeding by injunction, the sheriff and the executrix of 
aco-surety being parties defendant, it was proper on a dissolution of the 
injunction to dismiss the suit, no question being raised as to the ability of 
the estate of the deceased co-surety to make contribution, and no applica- 
tion being made to continue the cause as an original proceeding against the 
co-surety for contribution. 

4, Same.— The supreme court will not reverse the action of the district court in 
giving or refusing damages on the dissolution of an injunction unless there 
appears to have been manifest error or mistake of law. 


Arrrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 


This was an original proceeding begun by appellant July 3, 1884, 
for injunction against a judgment rendered against him as surety. 


Crieae@ v. Darraan. [Galy. Term, 
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On November 21, 1884, the court sustained demurrers and excep 
tions to the petition, dissolved the injunction and dismissed the peti- 
tion, and from this judgment this appeal was taken. 

The material facts alleged in the petition are substantially as fol- 
lows: That on February 18, 1880, defendant Darragh recovered 
judgment in the county court of Galveston county against P. Hf, 
Hennesy and J. W. Edmundson for $553.24, with twelve per cent, 
interest; that the first execution was issued October 13, 1883, and 
on the same day was levied by defendant Owens, sheriff, on a lot of 
show cases, etc., of the aggregate value of $600. October 1l5tha 
claim affidavit in due form was filed by John Lovejoy, Esq., a 
practicing attorney of Galveston, on behalf of defendant Hibbard, 
Spencer, Bartiett & Co., a private corporation residing and doing 
business in Chicago, I[Il., and on the same day he executed for that 
company aclaim bond in the proper amount, payable and condi- 
tioned as required by law, and signed “ Hibbard, Spencer, Bartlett 
& Co., by John Lovejoy, their attorney.” That E. Engelke signed 
the bond as surety, and afterwards appellant signed as surety, and 
the sheriff approved the bond as the bond of that company as 
claimant. That on April 11, 1884, judgment by default was ren- 
dered on the bond against the company as principal and appellant 
as surety for $684, the judgment reciting that the other surety was 
dead, and as to him the proceeding was discontinued without preju- 
dice. On June 2d Darragh caused execution to issue on the judg- 
ment and the same to be levied by defendant Owens on appellant’s 
property, to pay the judgment and costs; and the property was 
advertised to be sold. That appellant charged that the affidavit 
and bond were made without the authority or knowledge of Hib 
bard, Spencer, Bartlett & Co., who had no notice of the affidavit 
or bond or of any proceedings thereon, and that the sheriff did not 
release or deliver to said company, or to any one authorized to act 
for it, any portion of the property, and the bond was without con- 
sideration. That the company was a business house of high stand- 
ing and solvent; that when appellant signed as surety it was 
represented to him that the property was samples belonging to the 
company, and used by it in carrying on its business in Texas, and 
appellant did not believe and had no reason to believe that the 
attorney, who claimed to be a duly authorized attorney, was not 
authorized to make said affidavit and bond. That said attorney did 
not represent the claim further, but abandoned the proceeding with- 
out any notice whatever to appellant, who did not know till June ~ 
6th that any judgment had been rendered or that said attorney had 
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abandoned the proceeding, and he did not know that the attorney 
was not authorized to represent said company till June 15th, when 
he received advices from it that all said proceedings were had with- 
out its knowledge, and that it had not received the property and 
had no notice of the bond or proceedings, and would resist the pay- 
ment of the judgment. That said company had retained counsel 
at Galveston to institute proceedings to set aside the judgment, and 
appellant charged that the judgment was void as to the alleged 
principal by reason of fraud and want of jurisdiction and notice, 
and if void as to the principal it is void as to the sureties. That said 
company did not purpose to enjoin the judgment, as its property has 
not been seized, but will institute an original proceeding to set it 
aside for fraud neal want of jurisdiction and notice, and meanwhile, 
if not restrained by injunction, appellant’s property will be sacri- 
ficed unless he voluntarily paid the judgment, which would leave 
him remediless. That appellant and his co-surety did not receive 
any portion of said property, or derive any benefit, either directly or 
indirectly, therefrom, and signed the bond fully believing and with- 
out reason to doubt that said attorney was duly authorized in the 
premises, and without other consideration than to aid the claimant 
in good faith to recover its property; that appellant did not deliver 
the bond to the sheriff, but it was delivered by said attorney as the 
bond of said company, as claimant, and said attorney was insolvent. 
That appellant had no means of knowing. that said bond and affi- 
davit were made without said company’s authority, unless he had 
suspected the commission of fraud or, forgery, which he had no 
reason to suspect, etc. 


Denson & Burnett, for appellant, that the bond was void and 
that injunction was the proper remedy, cited: Baylies on Sureties 
and Guarantors, 208, 212; Seely v. The People, 27 Ill., 173; 8. C., 
2 Am. Law Reg., 344, and note by Judge Redfield; Russel v. Anable, 
109 Mass., 72; Guild v. Thomas, 54 Ala., 414; 8. C., 25 Am. Rep., 
703. 


Albert N. Mills, for appellee, that the judgment dismissing the 
suit was proper, cited: Lively v. Bristow, 12 Tex., 60; Pryor ». 
Emerson, 22 Tex., 162. 

That the surety was bound though the principal’s name was 
forged, he cited: Doane v. Telegraph Co., 11 La. Ann., 504; West- 


ern N. Y. Life Ins.-Co. v. Clinton, 


66 3 sor srandt on Surety- 
' Ship, p. 153, sec. 108; p. 479, sec. 35 


N. Y., 
5; p. 482, sec. 358. 
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It was the surety’s duty to see that the claimant made good the 
claim,— citing Vilas v. Jones, 1 N. Y., 274; Schoeppell ». Shaw, 3 
N. Y., 446; Ramsay v. Perley, 34 Ill, 504; Millins v. Shafer, 3 
Denio, 60. 

No application being made to amend the bill and continue it, its 
dismissal was proper,—citing Pryor v. Emerson, 22 Tex., 169; 
Lively v. Bristow, 12 Tex., 60. 


Wii, Cuter Justicr.— The basis of the relief sought against 
Darragh in this case is the alleged unauthorized execution of the 
claim bond by a party purporting to be the attorney of the principal 
in the bond. 

As to whether or not this would be a good defense to a suit upon 
such a bond as against an obligee who had no notice of any defect 
in the manner of its execution, it is unnecessary for us to consider 
in the present case. 

There is some conflict of authority upon the point when it arises 
upon an official bond, or one taken in the course of judicial proceed- 
ings, some courts holding that it is the duty of the officer to whom 
such bonds are delivered to see that they are properly executed, and, 
if signed by an attorney, that this has been done under proper au- 
thority. Seely v. People, 27 LiL, 173; Guild v. Thomas, 54 Ala., 
414. 

Admitting for the purposes of the present case that this is the 
true rule, it cannot avail the appellant, for the reason that he did 
‘not set up the defense at the proper time, and has not shown a suffi- 
cient reason for his failure in this respect. 

It appears from the petition that the bond was made October 15, 
1883, that judgment was rendered upon it in April, 1884, and that 
the appellant was first informed that the principal’s name had been 
signed to it without authority in June of the same year 

This information, when received, seems to have been given him 
without any effort on his part to obtain it. He had signed a bond 
which upon its face purported to have been executed by the princi- 
pal obligee through an attorney, and yet for the long space of eight 
months, during which time judgment had been rendered on the 
bond, he made no inquiry into the authority of the attorney to sign — 
the instrument. His principal resided in a distant state, and his co- 
surety was dead, and yet the appellant took no steps to defend the 
proceedings upon the bond, when, under the law, he was primarily 
liable to answer for any breach of its conditions. He was in court by 
virtue of his signature to the bond, and entitled to no other service 
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jn the cause, but bound to take notice of all proceedings looking to 
a forfeiture of the bond. The principal and its residence were well 
known to him, and within easy reach of any inquiry or communi- 
cation he might choose to make in reference to the validity of the 
instrument. It matters not that he did not suspect anything wrong 
in reference to his principal’s signature. Independent of the fact that 
it was not signed by the corporation, which should have put him 
upon inquiry as to the genuineness of its execution by the principal, 
he was bound to find out, as far as possible, every defense that 
could be urged against a forfeiture, and plead it before the forfeiture 
was taken. 

The theory of the appellant’s case is that he can enjoin the exe- 
cution of a judgment for causes which he might, by reasonable dili- 
gence, have pleaded to the suit in which it was obtained, and which 
his own negligence deprived him of the privilege of urging at the 
proper time. 

The appellant was, in effect, seeking a new trial after the expira- 
tion of the term at which the judgment was rendered, without 
showing any diligence on his part to prevent the judgment, or that 
he was prevented from making a defense to the former action by 
fraud, accident or the acts of the opposing party, wholly unmixed 
with any fault or negligence of his own. We have too frequently 
held that,a new trial cannot be granted when those facts do not ap- 
pear, to require any discussion of the subject in the present case. 
Johnson v. Templeton, 60 Tex., 238; Plummer v. Power, 29 Tex., 
14; Nevins v. McKee, 61 Tex., 413. 

The court did not, therefore, err in sustaining exceptions to the 
petition. Nor do we think that there was error in dismissing the 
cause as toallthedefendants. If the petition set forth a good cause 

.of action against Mrs. Engelke, as executrix of the appellant’s co- 
surety, it was not such cause as could be made grounds for an 
injunction. Admitting that Clegg could go into a court of equity 
and compel his co-surety to contribute, there was nothing in the 
petition to show that this right to require contribution was so imme- 
diately jeopardized as to require the issuance of a writ of injunction 
to preserve it for the defendant. The only parties against whom the 

* injanction was asked were Darragh and the sheriff, and it having 
been properly dissolved as to them, the only means of keeping it in 
court as to any of the defendants and for any purpose was by ask- 
ing that the petition remain in court as an original bill, which the 
plaintiff having failed to do or to amend, the court could but dismiss 
the suit. 
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It does not appear from the record that the attention of the court 
was called to the fact that the petition sought to enjoin the college. 
tion of the costs in the original proceeding. The injunction Was 
sought for the reason that ‘the judgment on the claim bond was 
void, and the prayer was that, in case it was held valid, the co- “surety 
might be made to contribute to its payment. No prayer was made 
to enjoin the collection of the costs in case the judgment Was sus- 
tained, and if this was desired under the prayer for general relief jt 
should have been brought to the notice of the court. 

Besides it would seem that the costs incurred by the varions 
parties to the original suit were adjudged against them, including the 
appellant. It does not appear how the costs were . apportioned j in 
the execution, and hence the court could not know as to how much, 
if any, should be enjoined. 

It is the settled rule of this court not to revise the ruling of the 
district court in giving or refusing damages upon the dissolution of 
an injunction unless there appears to have been manifest error, or 
mistake of law. Ross v. Lister, 14 Tex., 469; Fall v. Ratliff, 10 
Tex., 293. 


The appellant's bill was without merits, or grounds upon which it 
could upon the face of it be supported, and we cannot say that the 
court did not properly exercise its discretion in imposing damages, 
There is no error in the judgment, and it is affirmed. 


AFFIRMED, 
[Opinion delivered February 20, 1885. ] 





Joun H. Hurr v. B. P. Cooper er at, 
(Case No. 2025.) 

1, PLreapinc.— A plea setting forth that a proposition for a settlement of the 
matters in controversy had been made, and which was not shown to have 
been in any respects complied with, or accepted, should be stricken out on 
demurrer. 

2. HOMESTEAD — TRUST SALE — Equity — NoTicrE — TRUSTS AND TRUSTEES.— 
The owners of a homestead made an absolute conveyance thereof with full 
warranty, taking from the apparent purchaser a promissory note for the de- 
ferred payment, with a trust deed on the property to secure its payment, 
Afterwards, the original vendors transferred and indorsed the note to H. for 
value, who, in default of payment, procured the trustee to advertise and 
sell the property at public sale, at which H. became the purchaser, receiv- 
ing a deed from the trustee. Ina suit by H. to recover a balance still due 
on the note, from the original owners of the homestead and their apparent 
vendees, the latter set up homestead rights, and, among other defenses, that 
the conveyance by them was not real, but colorable, being resurted to as an 
expedient to raise money by negotiating the note for the deferred payment, 
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and that H. caused this course to be resorted to, and knew the real character 
of the transaction. Held: 

(1) If H. had notice that the conveyance was made to the apparent vendee 
by the owners of the homestead, not on a real consideration, but that it was 
accepted by him for their accommodation and as a means of enabling the 
owners to procure money, then the deed to the apparent purchaser divested 
as to him no homestead rights of the original owners. 

(2) If H. had no such notice he could rely on the deed from those claim- 
ing the homestead, as having been sufficient to divest them of all interest 
in the property, and this even though the vendors had remained in possession 
of the property after executing the deed. 

(8) A cause will not be reversed for an immaterial error which could not 
have changed the result of a trial. 

(4) What constitutes a ‘‘ newspaper,” as that word is used in a trust deed, 
which refers to it as a means of giving notice of sale, is a matter of law; 
but whether a particular paper is so published and circulated, and contains 
such matter as to constitute a ‘‘ newspaper,” is a question of fact, which, 
like any other fact, is to be determined by a jury. 

(5) If the newspaper to be selected is, by the terms of a trust deed, to 
be left to the discretion of the trustee or cestui que trust, and he, abusing 
the trust, selects and publishes notice of a sale in a paper in which proper 
notice of the time and terms of sale cannot be given, it would constitute a 
ground for avoiding a trust sale made in pursuance of such publication, 
(Following Johnston v. Eason, 3 Ired. Eq., 334; Singleton v. Scott, 11 Iowa, 
599; Jencks v. Alexander, 11 Paige, 624-627, and Graham v. King, 50 Mo., 23.) 


Arrrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 


On the 17th of March, 1877, Thos. D. Gilbert borrowed from the 
plaintiff Hurt a sum of money which appears to have been secured 
as follows: Thos. Gilbert and his wife Annie made a deed of con- 
veyance to LB. P. Cooper for lots 6 and 7 in block 626, and lot 11 in 
block 143, in the city and county of Galveston, Texas. The deed 
recited a consideration of $4,500 as paid and the further considera- 
tion of said Cooper’s promissory note of same date for the sum of 
$5,500, payable twelve months after date and bearing twelve per 
cent. interest, payable quarter-yearly, and to secure this note a trust 
deed of even date therewith was executed by said Cooper, giving 
H. M. Truehart and Lucien Minor, trustees, power to sell said prop- 
erty in default of payment of said note. Plaintiff's petition alleged 
that after the execution of said note on the 17th of March, 1877, 
Cooper delivered the same to Thos. Gilbert and Catherine Gilbert, 
and that they, on the day and year aforesaid, indorsed it in blank 
and delivered it so indorsed to plaintiff Hurt, who thereby then and 
there became and was and still is the lawful bearer and owner 
thereof. Cooper reconveyed by deed dated July 13,1877, the same 
property to Catherine and Thos. Gilbert, the consideration recited 
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being that Gilbert assumed the payment of the promissory note, 
These papers were all prepared in the office of Truehart & Co., and 
the property, lots 6 and 7 in block 626, was placed in the hands of 
Truehart & Co. by Thos, Gilbert at the time of the delivery of the 
note to Hurt, with instructions to collect the rents therefrom and 
apply same towards the payment of that note. Hurt paid no money 
at the time of receiving the note and trust deed, but afterwards, on 
the 27th day of March, 1877, made an agreement the original of 
which was attached to the transcript. This agreement authorized 
Hurt to pay off all incumbrances upon the property, which consisted 
of a judgment in the district court of Galveston county against 
Gilbert, amounting then to the sum of $3,442.66, and taxes due to 
the city of Galveston and to the county and state. Plaintiff testi- 
fied that he paid the judgment and also taxes on this and other 
property. On the 27th day of December, 1879, the lots 6 and 7 in 
block 626, with the buildings and improvements thereon, and lot 11 
in block 143, were sold by Truehart and Minor, trustees under the 
trust deed, and bid in by Hurt for the sum of $3,350, and a credit 
as of the same day was placed by them on the note for the pro- 
ceeds of sale, less $96.50, as trustees’ commissions, leaving credit of 
$3,253.50. Afterwards, on the 27th day of September, 1880, Hurt 
brought suit against Cooper as maker, and Thos. and Catherine Gil- 
bert as indorsers, and claimed in his petition the full $5,500, with 
twelve per cent. interest thereon from date of note, less $4,222.51, 
admitted as a credit on the note. Lot 11, in block 143, had always 
remained in the possession of Gilbert and wife, and was claimed by 
them as forming a part of their homestead. After December 27, 
1879, Hurt took possession of lots 6 and 7 in block 626, and con- 
tinued to appropriate the rents, issues and profits therefrom to his 
own use. 

The pleadings are lengthy, but the case can be understood suf- 
ficiently from this statement in connection with the opinion. 


Gresham & Jones, for appellant, cited: Levy v. Gray, 56 Miss., 
318; Carpenter ». Arnold, 10 OC. E. Green, 194; Wright v. Arnold, 
14 B. Mon., 645; Anderson v. Armistead, 69 Ill, 452; Story’s 
Equity Jurisp., vol. I, secs. 384-389; Bigelow on Estoppel, 479, 
n. 2; 513, n. 1; Kerr w. Hitt, 75 Ill, 51; Greenl. on Ev., vol. 1, 
8§ 192, 275, 277, 297; Jones v. Foxall, 13 Eng. Law & Eq., 140, 145. 

Wharton Branch, for appellees, cited: Phil. on Ev., vol. Il, p. 
279; Story on Agency, secs. 68, 69, 76 and 83; 1 Story’s Eq. Jur, 
sec. 64f; 2 id., secs. 697, 1047, 1047a, 1227. 
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Srayron, Associate Justice.— That part of the answer of Cath- 
erine and Thomas D. Gilbert contained in the fifth paragraph 
presented no defense to this action, and the demurrer thereto should 
bave been sustained. 

The inquiry or proposition for settlement, contained in the letter 
of H. M. Truehart & Co., of date January 26, 1881, was probably 
offered to support the part of the answer before referred to, was in- 
admissible, and should have been excluded. 

At most it amounted to no more than a proposition for a settle- 
ment of the matters in controversy, not shown to have been in any 
way accepted or complied with, and hence not binding on either 
party. 

It was claimed in the answers that the lots on which the trust 
deed was given were conveyed by Catherine and Thomas D. Gil- 
bert and his wife to B. P. Cooper, for the sole purpose of procuring 
a note, in form a purchase money note, on which appellant was 
willing to lend money, and that, in fact, Cooper made the note and 
accepted the deed solely for the accommodation of the Gilberts, 
who, as between themselves and Cooper, were the real debtors, and 
also the owners of the lots, which, in accordance witb the original 
understanding between them, he soon afterwards reconveyed. The 
evidence shows very fully that this was the real nature of the trans- 
action between the Gilberts and Cooper, and it is alleged that of 
this Hurt had notice at the time he contracted to lend money to 
the Gilberts on the security of the note and trust deed executed to 
them by Cooper. 

While there is a conflict of evidence as to whether Hurt knew the 
real nature and purpose of the transaction between the Gilberts and 
Cooper, and the weight of the direct evidence may be in favor of the 
negative of this proposition, yet it cannot be denied that there is 
circumstantial evidence from which a jury might come to the con- 
clusion that Ilurt did have notice of the nature and purpose of that 
transaction. 

If he had such notice, then he could not rely upon the deed from 
the Gilberts to Cooper for the divestiture of such homestead rights 
as the former had in lot 11, block 143; for he would stand charged 
with notice that Cooper held the legal title to the lot in trust for 
the Gilberts, and the trust deed, by him apparently made to secure 
the purchase money for the lot, could not have any further effect 
towards the divestiture of the homestead right than would such a 
deed had it been executed by the Gilberts directly. 

If, however, Hurt had no notice of the nature or purpose of the 
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conveyance from the Gilberts to Cooper, then he might rely upon 
that deed for the divestiture of title to the lot, and the consequent 
divestiture of any homestead right the Gilberts may have had 
therein; and it would be subject to sale to satisfy his debt contracted 
in good faith on what appeared to be the real title of Cooper, which 
would pass through a sale made under the trust deed. 

This would be true, although the Gilberts may have remained in 
possession of the lot after they made the deed to Cooper. Eylar », 
Eylar, 60 Tex., 315. 

Hurt having advanced money on the faith that the title was, as it 
was declared to be by the deed of the Gilberts, in the maker of the 
trust deed, would be entitled to full protection against any home. 
stead claim the Gilberts might set up, if he had no notice of the real 
nature and purpose of the transaction between them and Cooper at 
the time he parted with his money on the faith of the security given 
by Cooper. 

The introduction in evidence of the deed from Cooper to the Gil. 
berts could not have prejudiced the appellant’s case in any respect, 
for, bearing date subsequent to that of the’ trust deed from Cooper, 
it was immaterial whether thé legal title subsequent to the date of 
the trust deed was in the one or the other; and at most, it only 
showed that the legal as well as the equitable title was in the Gil- 
berts. 

If the action of the court in admitting the parol testimony of the 
defendant Gilbert, to show what he intended by the use of the 
words “all taxes and interest due on said judgment,” as used in 
the paper signed by Catherine Gilbert and himself, was error, we are 
of the opinion that this was immaterial error; for we are of the 
opinion that the true construction of the instrument, unexplained 
by evidence aliwnde, would confine the word “ taxes”’ to some lia- 
bility of Catherine and Thomas D. Gilbert imposed by the judg- 
ment referred to, and that its meaning could not be so extended as 
to amount to an authorization to Hurt to pay all taxes which might 
be due or to become due from the Gilberts, on account of all prop- 
erty then or theretofore owned by them. 

If they had intended to invest Hurt with such a power, it would 
not have been necessary further to expressly authorize him to pay 
the taxes on the property covered by the trust deed. 

The court permitted the jury to consider such taxes as were paid 
on lots 8, 9, 10 and 11, in block 143, and on lots 6 and 7, block 626, 
and under the circumstances stated in the charge this was proper; 
but this was the utmost limit of his right. 
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The notice of the sale under the trust deed was made in “The 
Galveston Civilian,” and the trust deed required that the notice 
should be given, for the time prescribed, in a newspaper published 
in the city of Galveston. 

The answer denies that the Galveston Civilian was a “ news- 
paper,” and asserts that the “only pretended notice of said sale was 
caused to be inserted in a sheet of paper printed in the city of Gal- 
yeston, but having no circulation, containing no news, and that no 
notice was given of said sale thereby.” 

The evidence tends toshow that the Galveston Civilian is a paper 
of but small circulation, containing items of general news, but that it 
was very generally used for the purpose of publishing such notices and 
‘citations as became necessary in the course of judicial proceedings, 
and other like notices; and so, mainly for the reason that its rates 
for publication were lower than those of other newspapers published 
inthe city. Proof was heard as to the character of the paper in 
which publication was made, and the court, in a very fair charge, 
submitted to the jury the question whether it, within the meaning 
of the term “newspaper” as defined in thie charge, was such a 
paper. 

It is urged that this question should not have been submitted to 
the jury, but should have been decided by the court. We are of the 
opinion that this proposition cannot be sustained. What constitutes 
a “newspaper,” as that term is used in the trust deed, is a matter of 
law; but whether a given paper is so published and circulated, and 
contains such matter as to constitute it a newspaper, is a question of 
fact, like any other fact, to be determined, under a proper charge, 
by a jury, or by the court if no jury be demanded. 

The charge was a very clear exposition of the law as to what con- 
stitutes a newspaper, and the evidence would fully have justified 
the finding that such was the character of “ The Galveston Civilian.” 
‘Kerr v. Hitt, 75 Ill., 53; Kellogg v. Carrico, 47 Mo., 158; Hernan- 
dez v. Drake, 81 Ill., 37; Wade on Notice, 1066. 

Cases of this character, however, are not always to be determined 
as to the validity of the notice of a sale by the simple inquiry 
whether the notice of sale was given through a paper which is in a 
legal sense a newspaper; for this may be true, and yet the manner 
of publication, the situation of the paper, its circulation and its 
capacity to disseminate information, dependent upon many facts, 
may be such as to render it an improper medium through which to 
give notice of such sales. When the maker of a trust deed does 
not designate the newspaper or other medium through which notice 
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of sale is to be given, but leaves that to the discretion of the trustee 
or cestui que trust, it ought to appear very clearly that such disepe. 
tion has been abused and that thereby injury has resulted to the 
grantor before a court would be authorized to set the sale aside; but 
the abuse of such discretion by the selection of a newspaper through 
which reasonably full notoriety of the sale is not given would be 
sufficient if the property is thereby caused to sell for a sum greatly 
less than its value, to justify a court of equity in setting it aside, if 
asked to do so within a reasonable time, and especially so if the 
beneficiary under the trust deed is the purchaser. 

The rule is thus stated: “If no specific directions are given in 
the power as to where notices are to be posted, or in what newspa-, 
per publication is to be made, the mortgagee must use a fair and 
honest discretion in posting the notices, or in selecting the news 
paper in which to insert notice of the sale. If the notices of sale 
were posted in remote or isolated places, where they would be seen 
by few persons, and where they would give no publicity to the sale 
and incite little competition, or if they were inserted in an obscure 
newspaper in an obscure manner, or if they were in a remote news- 
paper, it would be strong evidence of fraud and the sale would be 
set aside.” Perry on Trusts, 602q. 

The principle here asserted is wholesome; its observance will pro- 
mote fair dealing and prevent wrong, and is well sustained by au- 
thority. Johnson v. Eason, 3 Ired. Eq., 334; Singleton v. Scott, 11 
Iowa, 599; Jencks v. Alexander, 1i Paige, 624-627; Graham ». 
King, 50 Mo., 23; Perry on Trusts, 602x. 

The thirteenth assignment has been considered under the twelfth, 
and need not be further considered. 

A consideration of the sixteenth assignment would involve a con- 
sideration of the facts bearing on the question of the validity of the 
sale made under the trust deed, and as the judgment will have to be 
reversed on account of matters first considered which may have 
had an undue influence on the jury, it is not deemed proper to dis- 
cuss the facts bearing on that question. 

The same is true of the nineteenth assignment, and the considera- 
tion of the seventeenth assignment becomes unimportant. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 20, 1885.] 
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(Case No. 1763.) 







1, PLEADING — PRAYER IN THE ALTERNATIVE.— The prayer for relief in an orig- 
inal petition was for a balance due on account, as well as for general relief ; 
the prayer in a supplemental petition was in the alternative for the balance 
due on the account sued for, or for that amount as damages for an alleged 
fraud. Held, that the prayer in the alternative was not subject to demurrer. 

9, SAME — SUPPLEMENTAL PETITION.—In a supplemental petition, made neces- 
sary by way of replication, to matter contained in the answer, though the 
original suit be for a balance due on account, the plaintiff may set up and 
claim damages for fraud. 

3, DAMAGES FOR DECEIT.— When a party, after making a contract, but before its ' 
performance, discovers the fraud of the other party, and still goes on and 
performs his part, he is thereby precluded from the equitable remedy of can- 
cellation, and also from the remedy of recovering back the consideration, 
but not from the legal remedy of damages for the deceit and fraud. 

4, AcTION — FrauD — PLEADING.— Where a creditor is induced by the fraudu- 
lent representations of his debtor to compromise, and receives a part of his 
demand, he cannot, on discovery of the fraud, retain the sum paid, and sue 
for the balance due as on account or contract; but he may retain the pay- 
ment and maintain an action on the case for damages sustained by the fraud. 

5, DAMAGES.— See opinion for a state of facts on which an attachment issued in 
a suit to recover damages, which under the state of pleading were regarded 
as ‘‘ specific and determinate.” 

6. MEASURE OF DAMAGES FOR FRAUDULENT CONCEALMENT ON COMPROMISE OF A 
pEBT.— When a creditor sues to recover damages for fraud, retaining what 
he has received in the compromise about which the fraud was practiced, he 
thereby affirms the compromise, and the damages which he is entitled to re- 
cover is the amount he would have received had no fraudulent concealment 
been made. (Following Page v. Wells, 37 Mich., 421, and other cases cited in 
opinion. ) 

7. Same.— The damages which a party is entitled to under such circumstances 

cannot be reduced by deducting losses which the perpetrator of the fraud 

may have suffered incidentally as a result of an arrangement procured by 
his fraud. 































Arrrat from Houston. 
Kennard. 

Suit by appellees against appellant for $1,030.17, balance of open 
account. Appellees sued out a writ of attachment. Appellant an- 
swered and set up a release and judgment in bar of plaintiffs’ action, 
as follows: He admitted that on January 24, 1882, he was indebted 
to appellees over $3,000, including the balance now sued for; but 
alleged that on December 26, 1881, he made an assignment for the 
benefit of his creditors, and delivered his effects to the assignee; 
that on December 28, 1881, appellees brought suit on the indebted- 
hess, sued out a writ of attachment, and caused the writ to be levied 
on said effects in the possession of the assignee ; that about the same 
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time Le Gierse & Co. and Chas. Heidenheimer & Co. also sued oyt 
attachments against him and had the same levied on said effects; 
that the property so levied on (which consisted of a store-house and 
lot valued at $2,000 and a stock of merchandise valued at $10,000, 
and embraced all the assets except the assignor’s notes and accounts) 
was taken from the assignee by the sheriff, who retained possession 
till about January 26 following. That on January 24, 18892, appel- 
lant, having settled with his other creditors, agreed with appellees 
and the other attaching creditors to pay them sixty-six cents on ihe 
dollar, and costs of suit, in full settlement of their claims, the pay- 
ments to be made by drafts on S. Gumble & Co., of New Orleans, 
La., indorsed by Henry Grabenheimer, and payable in two, six and 
twelve months respectively, with interest from date, which wag 
accepted by plaintiffs. That on that day the drafts were executed 
and delivered, and plaintiffs had since collected them; that there. 
upon plaintiffs executed and delivered to defendant a release of the 
indebtedness and agreed to dismiss the suit upon defendant’s paying 
the costs, ete. That defendant had paid the costs, amounting to 
$100, and the property levied on had been released to him, and at 
the following term of court the suit was dismissed and judgment 
rendered that plaintiffs take nothing by their suit, ete. That before 
the settlement, the assignee was preparing to bring suits against 
plaintiffs and the other attaching creditors, to recover the property 
attached, or its value, and damages, and that by the terms of the 
settlement all claim of damages on the part of the assignee and de- 
fendant were released. That the other attaching creditors accepted 
the same terms, and that the indebtedness of the attaching creditors 
at the time of the settlement was not all due. 

Plaintiffs, on March 26, 1883, filed a first supplemental petition, 
in which they admitted the agreement and release as alleged by 
defendant, but set up in avoidance of the same that defendant falsely 
misrepresented the amount of his liabilities, and fraudulently con- 
cealed from the assignee about $3,000 in goods and a large amount 
of money, and that the assignment was a fraudulent device to mis- 
lead his creditors and coerce them intoacompromise. That by such 
fraud, which induced the settlement, plaintiffs were damaged in the 
amount of the balance due on said account after crediting the drafts 
aforesaid, which drafts, they alleged, were paid with the defendant's 
money. They prayed, as in the original petition, for the amount of 
said balance, with interest, or for their damages as aforesaid, in case 
it should be held that they are not entitled to recover on their 
account. 
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Defendant on March 31, 1883, filed a first supplemental answer 
excepting to the supplemental petition of plaintiffs, and also deny- 
ing all allegations of fraud, and alleging that, if there was any 
fraud, plaintiffs had full knowledge of all the facts before said re- 
Jease was given; that they were represented by attorneys at Crockett, 
whom they had fuily advised by letter of all such alleged fraud, but 
the settlement was nevertheless made and the release given, whereby 
plaintiffs had waived the right to set aside said release, ete. Plaint- 
iffs were notified to produce the correspondence between them and 
their attorneys. 

Judgment for plaintiffs for the balance of their account and in- 
terest sued for. 

First assignment: The court erred in overruling defendant’s de- 
murrer and exceptions to plaintiffs’ first supplemental petition. 

Second assignment: The court erred in overruling defendant's 
exception to and motion to quash the writ of attachment. 

Other assignments of error are lengthy and are apparent from the 
opinion. 

The court filed the following conclusions of facts: 


“1st. The defendant falsely represented to the plaintiffs the 
amount of his assets, in stating they were not more than as stated 
in his schedule attached to his assignment, and that a settlement on 
that basis would leave him penniless or without any means, when 
in fact his assets were greater by the value of a large but indefi- 
nitely ascertained amount of goods sepa from such schedule, 


and at the date thereof concealed in t 
Oo., in Crockett, Texas. 

“9d. That by the false statements above mentioned made to the 
plaintiffs in Galveston, they not knowing their falsity were induced 
to agree to the settlement of their debt and dismiss their attach- 
ment therefor then pending in the district court of Houston county, 
Texas, and release the property thereunder levied upon. 

“3d. That at the time of making the false statements mentioned 
in the first paragraph hereof, plaintiffs were without knowledge or 
means of knowing the true condition of defendant’s pecuniary 
affairs or the truth or falsity of his said statements, and the defend- 
ant did know they were false, and they were made by him to deceive 
them, and they were thereby deceived. 

“4th. That as soon as plaintiffs were apprised of the falsity of 
defendant’s statement, which induced them to give the letter to de- 
fendant authorizing their attorneys, Nunn & Williams, to settle 
their debt on the basis therein mentioned and to release the debt 
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and property attached, they (plaintiffs) promptly and without delay 
endeavored by telegraph and letters by mail to countermand the 
same, unless percentage of payment was raised from sixty-six to 
seventy-five per centum of their debt; but before said countermand 
was known to said attorneys, they had in good faith, on faith of the 
letter of authority borne by defendant, executed the release of debt 
and property attached in their suit and received the drafts or accept. 
ances mentioned in said release. 

“Sth. That after the release of the attached property, the plaint. 
iffs and defendant could not, by a rescission of the agreement of 
settlement and release of debt, be restored to their respective pre- 
vious conditions in relation to the debt and the property attached 
to secure it.” 

The court concluded as matter of law that plaintiffs were not 
bound by their release, but were entitled to “ judgment for the bal- 
ance of their debt after allowing the credits for the drafts or accept- 
ances received from defendant.” 


J. &. Burnett, for appellant, cited: Ellis v. Mills, 28 Tex., 584; 
Cooley on Torts, p. 504; Jewett v. Petit, 4 Mich., 512, 513; Potter 
v. Monmouth Ins. Co., 63 Me., 440; Jarrett v. Morton, 44 Mo., 275; 
Brown v. Hartford Ins. Co., 117 Mass., 479; Fishback v. Phoenix 
Ins. Co., 54 Cal., 422. 

That plaintiffs, by receiving the benefits of the compromise after 
knowing the alleged fraud, could not recover, he cited: 2 Pomeroy’s 
Eq. Jur., secs. 816, 817, also 897 and 916; 3 Wait’s Actions and 
Defenses, pp. 470-472; 1 Wharton on Contracts, sec. 288; Grymes 
v. Sanders, 93 U.S., 62; Dunks v. Faller, 32 Mich., 242; Cobb ». 
Hatfield, 46 N. Y., 533; Cooley on Torts., p. 505. 


Nunn, Williams & Corry, for appellees, that the action could be 
sustained on the amount originaliy due, after allowing the com- 
promise payment, cited: Lichtenstein v. Lowenstein, 1 Tex. L. Rep, 
No. 10, p. 806; Kahn v. Gumberts, 9 Ind., 430; Danglish v. Tenant, 
L. R., 2 Q. B., 49; Partridge v. Messer, 14 Gray, 180; Stuart # 
Blum, 28 Pa. St., 225; Pierce v. Wood, 23 N. H. (3 Foster), 519; 
2 Parsons on Contr., p. 780, note (v). 

On the sufficiency of their pleading, they cited: Kahn v. Gum- 
berts, 9 Ind., 430; Jackson v. Hodges, 24 Md., 468; Irving ». 
Humphrey, Hopk., 284; Armstrong v. Mechanics’ Bank, 6 Bliss, 
520; Richards v. Hunt, 6 Vt., 251; Reynolds v. French, 8 id., 89. 
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Warker, P. J. Com. Arp.— The first assignment of error is that 
the court erred in overruling defendant’s demurrer and exceptions 
to. plaintiffs’ first supplemental petition. The exceptions may be 
considered in their order. The first is that the pleadings of plaint- 
iffs admit that the cause of action sued on, to wit, balance due on 
account, has been settled and discharged, and show that, if plaint- 
iffs have any cause of action by reason of the fraud and misrep- 
resentations alleged against defendant, that the same is for damages 
for such fraud, and not on the original cause of action. 

The prayer for relief contained in the supplemental petition is 
alternatively for the balance of account sued for, or for the amount 
thereof as damages for the alleged fraud, and the prayer in the 
original petition is for general relief, as well as for the amount sued 
for as the balance due on the account. The court will render such 
judgment in the premises as the evidence in the case requires. See 
Hardy v. De Leon, 5 Tex., 212; Nash v. George, 6 Tex., 234; Wintz 
v. Morrison, 17 Tex., 372; Ware v. Bennett, 18 Tex., 794; Smith »v. 
Clopton, 4 Tex., 109. See, also, Mitchell v. Sheppard, 13 Tex., 484. 
If the plaintiffs are entitled to recover under either aspect of their 
ease, if the facts alleged as constituting a fraud upon the plaintiffs 
are a sufficient answer to the defendant’s answer, it follows that the 
supplemental petition is sufficient, whether they be entitled to re- 
cover under the prayer for one relief or the other. 

The second special exception is that it was not competent for 
plaintiffs to set up in this suit, especially in a supplemental petition, 
a new cause of action, as for damages for fraud. The pleading 
referred to is not obnoxious to the objection that it set up as by 
amendment a new and distinct cause of action from that relied on in 
the original petition; it was a reply—a replication it would be 
termed in common law parlance—to the defendant’s answer; and 
pertinent to the phase of the case thus existing under the develop- 
ment of the pleadings by the defendant and that required to meet 
it on the part of the plaintiffs, they prayed, as they well might have 
done, for the relief appropriate to their pleadings as they then 
stood. 

The third exception is that the allegations of fraud and misrepre- 
sentations are insufficient, in that it is not alleged when plaintiffs 
had knowledge of the same, so that it may appear whether they 
Waived or confirmed the same; and it is not alleged that defendant 
made any concealment of his assets, or that plaintiffs could not by 
reasonable diligence have discovered their existence. 

The contract which the imputed fraud and misrepresentations 
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related to was the agreement to compound the defendant’s debt to 
the plaintiffs at sixty-six cents on the dollar in full discharge of the 
same, and in determining the question here presented it is important 
to consider the discrimination to be made between the two remedies 
of rescission of the contract, and that of an action to recover 
damages for the deceit. 

The plaintiffs’ original petition takes no notice of the release set 
up by the defendant, and the supplemental petition taken in con- 
nection with it is to be regarded as construing the fraud as avoiding 
the contract to release the debt the same as if it had not been made, 
and not as acquiescing in the fraud or as affirming the contract, 
The plaintiffs do not seek to rescind the contract, but in effect allege 
that they were damaged by the fraud practiced upon them to the 
extent of the unpaid balance of their account. They having 
received, by the composition made, about two-thirds of their debt, 
may not have preferred to rescind the contract, nor yet to acquiesce 
in the results of the fraud. In such case they may recover damages 
for the fraud or decéit under circumstances that a cancellation or 
rescission of the contract would be denied to them. In Whitney », 
Allaire, 4 Denio, 554, it is laid down that when a party, after the 
making a contract, but before its performance, discovers the fraud 
of the other, and still goes on and performs his part, ie is thereby 
precluded from the equitable remedy of cancellation, and also from 
the remedy of recovering back the consideration, but not from the 
legal remedy of damages for deceit. See note 1, vol. 2, Pomeroy’s 
Eq. Jur., sec. 897. 

The distinction between the remedies appropriate to cases of fraud 
are thus stated by Bigelow in his treatise on fraud, p. 184. “It is 
well established that if a party, with knowledge that a fraud has 
been perpetrated upon him in a particular transaction, confirm the 
transaction by making new agreements or engagements respecting 
it, or by retaining and using the subject of it after knowledge, or 
otherwise recognize it as binding, he thereby waives the right to 
treat it as invalid, and abandons his right to rescind if it be a case 
of contract, or to redress if it be a tort not attended with a contract 
with the wrong-doer. If the fraud result in a contract, performance 
of the same, after discovering that it was fraudulently obtained by 
the opposite party, does not preclude a person from suing for dam- 
ages on account of the fraud. The injured party may retain the 
benefits of the contract, confirm its validity, and still recover dam- 
ages for the fraud by which he was induced to make it; or he may 
recoup any damages which he has sustained, if the opposite party 
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sue him for money due on the contract, or for other failure to per- 
form it.” 

Applying these doctrines to the facts of this case, it follows that 
the plaintiffs were certainly entitled to sue for their unpaid balance 
of account as for damages, and therefore the plaintiffs’ petition in 
that aspect, at any rate, is sufficient as against this exception. 

It is, however, urged by the appellees’ counsel in their brief and 
written argument, that the doctrine of the rescission of contracts 
has no proper application to this case, and that the plaintiffs were 
entitled to simply treat theamount received by them in the compro- 
mise as a payment pro tanto, and to sue for the balance of their ac- 
count. They cite in support of this view Kahn v. Gumberts, 9 Ind., 
430; Partridge v. Messer, 14 Gray, 180; Stuart v. Blum, 28 Pa. 
St., 225; Pierce v. Wood, 23 N. H. (3 Foster), 519, which authorities 
maintain, we think, the doctrine contended for, so far as it may be 
invoked in cases in which the contract sought to be avoided for 
fraud involves only the acceptance of the debtor’s terms of composi- 
tion upon fraudulent inducements and the party has received a 
part of the payment of the debt. Where, however, the contract 
involves further acts to be done by the party committing the fraud 
besides the payment of the agreed amount, which involve a sacrifice 
of pecuniary interest or the forbearance to assert a right which was 
the subject of the contract of compromise, as, for instance, the 
dismissal of a suit in which he had an interest, it is not so clear 
that the rules of law applied in the cases cited would apply. 

In such state of case, whilst, it is true, the party injured by the 
fraud might, nevertheless, be entitled to sue in damages for the 
deceit, he might not be entitled to sue simply for the balance due as _ 
for a part of his original demand. He would be subject to the ordi- | 
nary rule that would require him to repudiate with promptness, 
after the discovery of the fraud, the contract, even if he accepted 
and retained the benefits of the payment made, so as to enable the 
party committing the fraud to maintain, as far as he might do, his 
status in respect to those matters which he had engaged todo. Fail- 
ing to repudiate or give notice of such within a reasonable time, he 
would perhaps be enabled only to maintain his action for damages. 

The supplemental petition, however, is therefore an answer to the 
defense set up so far as plaintiffs assert an action for damages. 

In respect to the proposition to which the brief of appellees’ 
counsel cites authorities to the effect that the doctrine of rescission 
of contracts does not apply to cases like this, it is met by opposing 
authorities cited in the brief of appellant’s counsel to the counter 
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effect, holding that where a creditor is induced by the fraudulent 
representations of his debtor to compromise, and receives a part of 
his demand, he cannot on discovery of the fraud retain the sum 
paid, and sue in assumpsct for the balance; but he may retain the 
payment and maintain an action on the case for damages sustained 
by the fraud; citing Jewett v. Petit, 4 Mich., 508; Walsh ». Sisson, 
13 N. W. Rep. (Mich.), 802; Gould v. Cayuga, etc., National Bank 
21 Hun (N. Y.), 293; Potter v. Monmouth Ins. Co., 63 Me., 449; 
Jarrett v. Morton, 44 Mo., 275; Brown v. Hartford Ins. Co., 117 
Mass., 479; Fishbeck v. Phoenix Ins. Co., 54 Cal., 422. 

These cases seem to be well sustained by reason and the current 
of authority, and the true rule seems to be thus well established as 
it is laid down in these cases. 

In the case of Jewett v. Petit, supra, Justice Douglass reviewed 
the case of Pierce v. Wood, 23 N. H. (3 Foster), cited by appellees’ 
counsel, and expressed doubts of its correctness upon reasons which 
seem to us to be convincing. 

The remaining exceptions need not be referred to, as their merits 
are mainly disposed of in what has been already said. 

The second ground of assigned error is the overruling of the de 
fendant’s motion to quash the writ of attachment; the ground of 
the motion being because plaintiffs’ pleadings showed that the action 
was for unliquidated damages, 

Such a motion could prevail only when it appears from the cause 
of action set forth by the plaintiffs that the claim is for unaseer- 
tained and unliquidated damages. The plaintiffs’ original petition 
sued for a specific amount due by account, and the plaintiffs’ sup- 
plemental petition prayed judgment for the same in the same man- 
ner, and alternatively prayed for a judgment for the same amount 
of balance on account as the damages to which they were entitled. 
We do not think that the plaintiffs’ pleadings showed a claim by 
them for unliquidated damages; at most the damages that were 
claimed were specific and determinate. All the facts alleged as they 
appear in their relative connections as pleadings, show, it is true, 
that under the issues, the plaintiffs, if entitled to recover at all, must 
recover for damages. But this hypothesis is predicated upon the 
assumption that the defendant shall have relicd on his answer at the 
trial and supported it by evidence sufficient to require the plaintiffs to 
rebut it or avoid it insome proper manner, The’plaintiffs in their sup- 
plemental petition, it is true, replying to defendant’s answer, admit 
the execution of the contract to compromise and release pleaded 
by defendant as an answer to plaintiffs’ suit on their original cause 
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‘of indebtedness, but it must be borne in mind that this admission is 
made as a replication and not as an amendment setting up a new and 
distinct cause of action. Jt nowhere abandons the cause of action 
set forth in the original] petition, but it sets up matter of confession 
and avoidance of the facts pleaded as an answer to plaintiffs’ original 
cause of action. 

If the plaintiffs had proved the account sued on, and defendant 
had offered no evidence whatever, is it not clear that the plaintiffs 
would recover on the cause of action set out in the original peti- 
tion? If, however, the case should be developed by full proof of 
the facts pleaded by both parties contained in all their pleadings, 
then only would it become a question as to whether the plaintiffs 
might recover for unliquidated damages or for a specific amount as 
set forth in the original petition. 

This view is, we think, decisive that a motion to quash the attach- 
ment for the cause relied on could not prevail. A motion to quash 
reaches only what is patent on the face of the record. 

The appellant’s sixth and seventh assigned grounds of error are 
as follows: 

“6th. If plaintiffs had any cause of action under the facts, after 
having failed to promptly disaffirm the agreement and after acting 
under it, etc., as above assigned, it was for damages for the alleged 
fraud; and the court erred in giving judgment for plaintiffs for ‘the 
balance of the account and interest upon the original contract and 
without finding damages to that amount for fraud; and the finding 
and judgment of the court are unsupported by the evidence, in this: 
there is no evidence or finding that plaintiffs were damaged by the 
alleged fraud, or that they would have received more on their debt 
than they actually received had all the assets of defendant been 
properly rendered.” 

“7th. If plaintiffs are entitled to judgment under the law and 
facts, defendant should be allowed a deduction for the costs paid by 
him under the agreement.” 

Conceding the rule of damages to be as stated, the evidence, we 
think, supports the judgment of the court. The rule is thus stated 
in Walsh v, Sisson (Mich.), supra, quoting from Jewett v. Petit, 4 
Mich., 514: “‘ Where the creditor brings an action to recover dam- 
ages for the fraud, retaining what he has received, he therebv affirms 
the compromise, and the dam: iges Which he is entitled to recover is 
the amount he would have received had no fraudulent concealment 
been made. This is the extent of the fraud practiced upon him. 
| Field, Dam., sec. 706; Page v. Wells, 37 Mich., 421; Warren v. 

Cole, 15 Mich., 274; Bowman v. Parker, 40 Vt., 413; Foster v. Ken- 
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nedy, 38 Ala., 359; Moberly v. Alexander, 19 Iowa, 164; Reynolds 
v. Cox, 11 Ind., 266.” 

The boastful declarations of the defendant after consummating 
the transactions involving a settlement of composition with his ered. 
itors, to the effect that he had so far misled and overreached them 
by deceptions practiced by him in effecting it that he was worth 
$10,000 after paying his said debts, seem from the general tenor of 
all the evidence in the case to commend them to belief. These 
statements made by him were proved by three witnesses. The de. 
fendant evidently was well acquainted with the condition of his 
own affairs, and knew whereof he spoke. In those conversations 
he elaborated the subject, too, in a way to indicate that he meant to 
make the statements he did make, seriously, and the specifications 
of certain facts mentioned by him at the time, intended apparently 
to urge conviction on his hearers of the truth of his statements of 
successful imposition, all seem to receive an appearance of corrobo- 
ration in the evidence as it was developed on the trial. Mr. Lasker 
testified that he heard the defendant, a few hours after the settle. 
ment was made with him, state to Isaac Heidenheimer how he 
had got the best of him (Lasker, who represented the claims of 
the plaintiffs Le Gierse & Co. and Heidenheimer & Co.); that, 
“although he (Lasker) was considered to be pretty smart, he had 
bamboozled him; that he would get out of this settlement worth 
from eight to ten thousand dollars; that a certain stock of 
goods unassigned would come back to him immediately after his 
settlement was completed. That he did not owe the amount 
of money that was represented as liabilities according to the sched- 
ule furnished to the assignee; that he owed Gumble & Co. virtually 
nothing.” The debt of Gumble & Co. was scheduled at $5,500; 
Judge Burnett testified, however, that the entry ought to have been 
$3,500, and was incorrectly entered as above by mistake. The 
debts, if correctly scheduled, including one that was compromised 
just before the assignment was made, amounted to about $17,000, 
more or less. If the Gumble & Co. debt be subtracted, the in- 
debtedness would be, say, $13,500. Those debts being adjusted at 
sixty-six cents on the dollar, it would require thirty-four per cent. 
to make up the full amount of the indebtedness. It would require 
about $4,600 to make up the difference between sixty-six per cent. 
and the full face value of the entire indebtedness. Consequently, 
according to the defendant’s declarations concerning his means, at 
the time when he induced the plaintiffs to compound their debt with 
him, he was abundantly solvent, and was able to pay all he owed 
his creditors, with a liberal margin to spare as an excess over and 
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above the amount of his liabilities. The evidence thus indicated his 
solvency even though the Gumble & Co. debt had been a real and 
jona fide indebtedness. 

The evidence showed that, as a fact, the defendant did go at once 
into business after the compromise with his creditors, with a certain 
stock of goods to which the evidence significantly pointed as being 
the same to which he referred in his statement to Isaac Heiden- 
heimer, and strongly intimated that he had been all along their real 
owner. ‘The evidence tended to show that that stock of goods had 
been to a considerable degree reinforced in amount by additions 
made to it from the stock of goods which he had assigned for the 
benefit of his creditors only a short time before the assignment was 
made. This, together with many circumstances developed in the 
examination of defendant’s witnesses testifying in regard to the said 
unassigned goods, known as the goods of Gernsbacher & Co., tended 
to confirm the impression that the defendant was the owner of 
them, as well as of goods which had been added, as above stated, 
from the assigned stock. It is not deemed necessary to elaborate 
specifically the testimony relevant to these ¢éndicia of a fraudulent 
concealment of defendant’s means; it is insufficient to say, that, so 
far from rebutting the force of defendant’s statements concerning 
the amount and character of his means, that the evidence was such 
as at least allowed of the reasonable inference that his statements 
to Heidenheimer had reference to the Gernsbacher stock of goods, 
and that they were truthfully made. 

Gernsbacher testified that his stock of goods was worth $2,700 
when defendant made the assignment, and that he owed the de- 
fendant $700. To what extent, if any, that stock was increased by 
additions to it from the defendant’s, is not made clear; the failure 
to render it reasonably or approximately so is not favorable to the 
conclusion that the stock may not have been worth more than 
$2,700; nevertheless, such may not have been the case. 

Gernsbacher testified that defendant bought him out a few days 
only after the compromise settlement with plaintiffs at a specified 
sum, $300 (which he stated had never been paid to him), the de- 
fendant to pay all the debts due by Gernsbacher & Co. On cross- 
examination he was asked to enumerate the debts and their amounts. 
In reply he mentioned a debt to these plaintiffs of $400, and debts 
to two St. Louis firms, naming them, but stated that he could not 
state the amounts. These circumstances were calculated to throw sus- 
picion on the genuineness of the sale, and to support the hypothesis 
| that it was a sham, and intended as a cover to protect the defend- 
» ant in his resumption of business with his own goods. 
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Neither Gernsbacher, nor Henry Grabenheimer, defendant's 
brother, with both of whom he seemed on intimate business rela. 
tions, had any notice of defendant’s previous intention to make an 
assignment. ‘Henry Grabenheimer testified that the defendant was 
doing or had done a prosperous business during that season. After 
he vesumned business, the character and size of his mercantile trans. 
actions seemed to be consistent with the supposition that he had at 
least the control of considerable means or credit. 

It was the province of the judge, the same as of a jury, to weigh 
the evidence, and to determine the credibility of the witnesses, and 
we think, for the reasons already given, that the evidence is suffi- 
cient to support the conclusion that the plaintiffs were damaged by 
the defendant’s fraud to the full amount of the balance of their 
account under the application of the rule which the appellant's 
counsel invokes in the assignment under consideration. In other 
words, that the defendant’s assets were amply sufficient to have paid 
his debts, dollar for dollar. 

The seventh assignment is not well founded. “ He turpi causa 
non oritur actio.’ The defendant cannot profit by the result of a 
loss superinduced by his own fraud. Whilst it is true that the 
plaintiffs are held to the affirmance of the contract of settlement in 
this action, and may recover only the damages sustained by them 
by reason of the fraud, it does not follow that the amount of their 
damage shall be recouped and diminished by the loss which the de- 
fendant has encountered in carrying out the terms of the contract 
which he fraudulently procured to be made. Lesides, the defend- 
ant has not set up aclaim to compensation by appropriate pleadings. 
His answer sets forth the alleged payment merely incidentally, by 
way of averment of performance on his part with the terms agreed 
on for settlement with the plaintiffs, but he does not plead the same 
in reconvention with prayer for allowance of the same as against 
plaintiffs’ claim for damages. 

There are several other grounds of error presented in the brief 
of appellant’s counsel w hich are urged with force and discriminating 
learning and research, all of w hich have received careful consider- 
ation. “We do not think, however, that any of them are sufficient 
to warrant a reversal of the judgment. We have discussed what 
we find to be the controlling and material matters which the merits 
of this appeal involve, and our opinion is that the judgment ought 
to be affirmed. 


AFFIRMED, 


[Opinion adopted February 23, 1885.] 
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1, VENUE — CAUSE OF ACTION.— The ‘‘ cause of action,” as those words are used 

in the statute regarding venue (R. 8., art. 1198, subd. 21), consists not only 
of the right which plaintiff has, but of the injury thereto; thus, when there 
isa breach of contract which by its terms was to have’ been performed in 
any particular county, a cause of action arose there, and the defendant can 
be sued there. 
‘ONTRACT — PRINCIPAL AND AGENT.—A contract made with a general pas- 
senger agent for the transportation of excursionists over the railroad for 
which he is agent, he having general supervision of the passenger business, 
and it being a part of that business to make special contracts for excursions 
on the road, is binding on the railroad company, and the company cannot 
avoid performance of such contract on account of any instructions to the 
agent divesting him of authority to make the particular contract, unless 
notice thereof be brought home to the other contracting party. 

$8. Same.— A railroad company may bind itself to transport passengers and 
freight beyond its own line. (Citing S. M. Co. v. Mo. Pac. R’y Co., 70 Mo., 
672; Cummins v. Dayton & U. R’y Co., 9 Am. & E. R’y Cases, 36, and other 
cases. ) 

4, CONTRACT — MEASURE OF DAMAGES.— The appellee made a contract with the 
passenger agent of a railway company, on the 27th of October, 1883, to trans- 
port excursionists from Galveston to Dallas and return for $5 for each pas- 
senger on the occasion of public amusements at Dallas. Its performance 
was to begin November 2, and the passengers were to be returned to Gal- 
veston by the 12th of November. No limit to the number of passengers. 
On the 3ist of October, 1883, the company repudiated or disaffirmed the 
contract, and notified appellee of that fact. In a suit by appellee to recover 
damages for its breach, held: 

(1) He was entitled to recover such damages as were incidental to and 
caused by the breach of contract, and which might be reasonably supposed 
to have entered into the contemplation of the parties at the time of making 
the contract. 

(2) The party contracting with the company having done so to secure such 
profit as he might make by the sale of tickets to be furnished at the contract 
price, an approximate basis for damages would be the profit above the con- 
tract price which he could have realized on delivery of tickets negotiated by 
him and contracted for by others, and which he would have realized but for 
the repudiation by the company of its contract. To this might be added the 
difference in expenses incurred by appellee in transporting excursionists 
whom he had agreed to take on the faith of the contract and the amount he 
would have expended had the contract of the company been observed. Con- 
jectural profits not based on actual agreements with those desiring to make 
the excursion, and with no definite knowledge of how many tickets could 
have been sold under the original contract, or for what profit, can form no 
legal basis for a recovery. 


Arrrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 


Suit against the Houston & Texas Oentral Railway Company. 
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The petition alleged that appeilee entered into a contract with ap. 
pellant by which it agreed to transport from Gaiveston and othep 
towns along its road, to Dallas, excursionists at $5 per round 
trip; that this contract was made in Galveston county; that it was 
violated and broken in Galveston county. The petition also alleged 
that appellant had a local agent representing it in Galveston county, 
whose name was R. S. Collin, and who resided there. 

The appellee set out in his petition the several items of expense 
incurred, and after mentioning the number of tickets actually sold, 
on which appellee would have made a profit, he laid his damages at 
$10,595. 

The appellant answered appellee’s petition: 1. By a plea of priy- 
ilege, and attempting to negative all facts which would give the 
court jurisdiction over appellant. 2. By general demurrer. 4, Gen- 
eral denial, and specially, that C. B. Gray was sent to Galveston for 
a special purpose, which was to receive and forward foreign emi- 
grants for defendant. 5. That Gray was drunk and unconscious 
when the contract was made. 

The plea of privilege was overruled by the court, because the 
cause of action arose in Galveston county, to which ruling appellant 
excepted. 

The court sustained special exception four, to which ruling appel- 
lee excepted. 

Verdict for appellee for the sum of $6,000; and after a motion for 
a new trial was made and filed, and, on the day when it was called 
for disp osition, the appellee came into court with a written motion 
and asked to be permitted to remit the sum of $3,000 of the verdict 
and judgment, which motion was resisted by appellant, but the same 
was granted and a remittitur entered for the sum of $3,000 of the 
verdict and judgment, to which ruling the appellant excepted. 


O. T. Holt, for appellant, that the contract did not bind the com- 
pany, cited: Parsons on Contr., vol. 1, 6th ed., pp. 40, 41, 43 and 44; 
Wharton on Agency, pp. 123, 124, 139 and 460. 

That the road was liable only for the direct and immediate dam- 
age,— citing: Jones wv. George, 61 Tex., 354; Sedgwick on Damages, 
pp. 34, 45, 91 and 125; Sutherland on Damages, pp. 17, 18, 19, 20, 21 
and 159; Field on Damages, pp. 44 and 45; Hadley v. Baxendale, 9 
Exch., 341; Harvey v. Connecticut R. R. Co., #8 Am. R. R. Cas., p. 1. 

That the damages claimed, and on which the verdict was based, 
were conjectural,— citing: Waco Tap R. R. Co. v. Shirley, 45 Tex, 
372; Texas & St. Louis R. R. Co. v. Young, 60 Tex.; 204; Jones 0. 
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George, 61 Tex., 354; Calvit v. McFadden, 13 Tex., 327; Galveston, 
Harrisburg & San Antonio R. R. Co. v. Jesse, Texas L. Rev., No- 
vember 18, 1884, vol. IV, No. 20; Austin City Water Works »v. 
Capital Ice Co., White & Willson, Civ. Cas., 1134; Taul v. Shanklin, 
White & Willson, Civ. Cas., 1139; Galveston, Harrisburg & San 
Antonio R. Rt. Co. v. Douglass, White & Willson, Civ. Cas., 67, 68; 
United States v. Behan, 110 U. S., 344; Sedgwick on the Measure 
of Damages, pp. 33, 34, 70, 72, 73; Sutherland on Damages, pp. 
18, 19, 20,21 and 159; Hadley v. Baxendale, 9 Exch., 341; Wolcott, 
Johnson & Co. v. Manard, 36 N. J. L., 270; Harvey v. Connecti- 
eut R. R. Co., 18 Am. R. R. Cas., 1; Griffin ». Colver, 16 N. Y., 489. 

That there was no data on which to base the remittitur,— citing: 
Hardeman v. Morgan, 48 Tex., 103; Hoskins ». Huling, Texas L. 
Rev., p. 183, September 23, 1854, vol. 1V, No. 12; Hughes v. Brooks, 
36 Tex., 381; Rodgers v. Bowerman, 21 Fed. R., 284; Lambert v. 
Oraig, 12 Pick., 199; Hodoff v. Sharp, 40 Cal., 69; Smith v. Copes, 
5 Minn., 373; Sutherland on Damages, pp. 812, 813, 814. 


James B. Stubbs and Ballinger, Mott & Terry, for appellee, that 
the profits that could have been made, had the contract been car- 
ried out, when its breach was wilful, should be allowed, cited: 
Mayne on Damages, §§ 13, 14, 16, 56, 57, 59, 82; Sutherland on 
Damages, vol. 1, 106 e¢ eeg., 126, 130; vol. 3,153 et seg.; Sedgwick 
on Damages, vol. 1, 116 et seg., 130, 134, 218; Frye v. R. R. Co., 67 
Me., 414; Gilbert v. Kennedy, 22 Mich., 117; Wiggins Ferry Co. 
v RR. R. Co., 5 A. & E.R. R. Cases (1 Mo.); Robinson v. Bulloch, 
66 Ala., 548; R. &R. Co. v. Staub, 7 Lea (Tenn.), 397; Cox v. Me- 
Laughlin, 54 Cal., 605; Forrest v. Caldwell, 5 La. Ann., 220; Blair 
v. Laflin, 127 Mass., 518; Goldman v. Wolff, 6 Mo. App., 490; Mas- 
terson v. Mayor, ete., 7 Hill (N. Y.), 61; Alfaro v. Davidson, 40 N. 
Y. Sup. Ct., 87; Benson v. Atwood, 13 Md., 20; Avan v. Frey, 69 
Ind., 91; White v. Miller, 78 N. Y., 393; Erie & P. R. R. Co. ». 
Douthit, 88 Pa. St., 243; R. R. Co. vw. Dale, 76 Pa. St., 47; Cock- 
burn v. Ashland Lumber Co., 54 Wis., 619; Thompson on Carriers 
of Passengers, p. 568, § 23; Menard v. Stevens, 44 N. Y. Sup. Ct., 
515; Mitchell ». Connell, id., 401; Fox v. Harding, 7 Cush., 516. 


Wituir, Cuier Justice.— The Revised Statutes provide that suits 
against a private corporation may be commenced in any county in 
which the cause of action or any part thereof arose. Art. 1198, 
subd. 21. 

This court has held that a cause of action consists as well of the 
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right of the plaintiff as of the injury to that right. Phillio » 
Blythe, 12 Tex., 127. The right of the plaintiff in this cause ae. 
crued by reason of his contract with the defendant, which wag 
made in Galveston county. The injury arose from a breach of that 
contract, and as the contract itself was to be in part performed jn 
that county, and was wholly broken, a cause of action arose there, 
and the suit was properly instituted in Galveston county. 

We think the charge of the court clearly and correctly submitted 
the law of agency as ‘applicable to the contract made by the appel- 
lee with Gray, the general passenger agent of the appellant com- 
pany. If Gray was the general passenger agent of the company, 
and that particular officer was intrusted with a general supervision 
of their passenger business, and a part of that busines S was to make 
arrangements and special contracts for excursions and like occasions, 
then a contract of the kind made with such agent would be binding 
upon the company. 

Upon well recognized principles of law no private instructions 
given by the company to such an agent, and not brought to the 
knowledge of the party contracting with him, as to a matter within 
the usual scope of his authority, would affect the right of such party 
to have the contract carried out and performed. Story on Agency, 
8§ 73, 106, 133; Sew. M. Co. v. Mo. Pac. R’y Co., 70 Mo., 672. 

It is the duty of the party contracting with the agent to inform 
himself as to whether or not the contract proposed to be made is 
within the usual or ordinary powers of the agent, and then, if 
he has no reason to suppose that these powers have not been re- 
stricted in the particular instance, he may contract as safely with 
the agent as with the principal himself. 

It appears from the evidence that Gray was held out to the world 
as having a general authority to do all acts ina particular line of 
railroad business. In such case the railroad company is bound by his 
acts in executing the authority, though it may have privately limited 
that authority, or he may have acted in violation of his duty. Story 
on Ag., § 73. 

The doctrine is now firmly established, and has been long ac- 
quiesced in and acted upon, that a railroad company may, by con- 
tract, bind itself to transport passengers or property beyond its own 
line. S. M. Co. v. M. P. R’y Co., supra; Lawson on Cont. of Car,, 
8§ 229, 230; Lindley vw. R. & D. R. R.,9 Am. & E. R’y Cases, 31; 
Cummins v. Dayton & U. R’y Co., ic id., 36. 

The railroad company having power to bind itself by such con 
tracts, and the general passenger agent being the party through 
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whom they are usually and ordinarily made, and the contract made 
by that agent with the appellee being of this character, it must be 
held binding upon the appellant, and that the latter is liable upon 
its breach for such damages as are allowed by law for the violation 
of contracts of this character. 

The only remaining question in the case of any importance is as 
tothe damages which the plaintiff below was entitled to recover 
for a breach of the contract by the company. 

There is no allegation in the petition that would bring the case 
within the rule of damages as laid down in cases of tort, and it 
must be considered under rules applicable to contract alone. 

The contract was to transport passengers from Galveston and 
other points between Galveston and Dallas to the latter place and 
return for $5 for each passenger thus transported. It was made 
with the company’s agent on the 27th of October, 1883; its per- 
formance was to commence on the 2d of November thereafter, and 
the passengers were to be returned by the 12th of the same month. 
No limit seems to have been placed upon the number of passengers 
to be carried on the excursion. The occasion of the proposed visit 
to Dallas was a match game or games of base ball, together with 
horse races and other attractions to take place at the latter place at 
or about the time the excursionists would arrive. On the 31st of 
October, 1883, the defendant repudiated and disaffirmed the contract 
made with Hill by its agent, and notified the’ former that it would 
not be respected or carried out. 

The damages claimed by the plaintiff were the profits which he 
would have derived from the contract had it been carried out by 
the company according to its terms. This is, no doubt, the true 
measure of damages in the case, as now well settled by the great 
weight of authority. The principle is that announced in Hadley ». 
Baxendale, 9 Exch., 341, and adopted by this court in all cases 
where the question has been brought up for adjudication. Calvit v. 
McFadden, 13 Tex., 326; Jones v. George, 61 Tex., 345. 

It is in effect that these damages are such as are incidental to 
and caused by the breach, and may reasonably be supposed to have 
entered into the contemplation of the parties at the time of making 
the contract. Williams v. Barton, 13 La., 410. 

It is useless to announce a proposition so plain as this, that a party 
making a favorable contract, from the performance of which he 
would ordinarily and in the usual course of things derive profit, is 
damaged to the extent of the profits that would thus arise in case of 
_ 4non-performance of the contract by the party with whom he dealt. 
Vou, LXIII — 25 
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Such profits are naturally incident to the contract, and must haye 
been within the contemplation of the contracting parties. 

What, then, were the profits which the plaintiff would have de. 
rived from a performance of the contract? 

He claims in his petition that he had sold two thousand tickets at 
$2 net advance on the price he was to pay for them, thereby losing 
a profit of $4,000; and that he could have sold three thousand more 
at the same advance, making to him an additional profit of $6,000, 
These allegations, so far as proven by proper evidence, would doubt- 
less form an appropriate basis for a recovery of such damages ag 
would compensate the appellee for his loss by reason of the broken 
contract. 

How far were the allegations sustained by the evidence? 

As to the number of tickets actually sold the testimony is very 
uncertain. Without going into a detail of the evidence — which is 
very lengthy —there is no proof whatever that more than about 
four hundred tickets were sold, putting the most favorable construe- 
tion for the plaintiff upon the evidence. As to about three-fourths 
of that number great doubt arises whether the tickets were actually 
sold, or were merely placed with certain parties to be sold. There 
was proof that two thousand tickets were printed for use in Gal- 
veston and placed with agents for sale; but depositing them for sale 
and selling them are quite different things. 

When we pass to a consideration of the number that might have 
been sold, we find the evidence wrapped in still greater uncertainty. 
It is sought to establish the probable amount of these by showing 
that the occasion drew a great many visitors to Dallas; that some 
of the trains going there were full of passengers, and that the base 
ball match and races were much talked about in Galveston, and the 
opinion of witnesses was given that on account of the low price of 
the excursion tickets a great many more persons would have gone 
than at the usual rates. Other evidence of a similar character was 
given upon the subject. It is too clear for argument that no reli- 
able data are furnished by this kind of evidence upon which any 
calculation as to the probable amount of tickets that the appellee 
would have sold can be based. No one upon a careful review ot it 
can say whether it shows more satisfactorily that seven hundred or 
five thousand, or any intermediate number, could have been sold. 
It is true that, where such a matter is not susceptible of exact proof, 
we must resort to what approaches nearest to certainty. But espe- 
cially in cases of contract must we base our calculations upon facts 
drawn from experience or observation in cases of a similar nature. 
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For instance, if a man has been engaged iy business for any length 

of time, he can form some estimate from if. past earnings what its 
profits will be in the future. In such cases, if deprived of the 
faculty of pursuing the business, at least by the tortious act of an- 
other, it has been held that he can estimate his damages with some- 
thing like certainty. Penn. R’y Co. v. Dale, 72 Pa. St., 47. 

If one plants seed and gathers a crop from it, he knows how much 
his land would probably produce during that season. Hence, if the 
seed were of a different species of a particular class from what they 
were represented or warranted to be, he can figure up his loss by 
deducting the value of the crop raised from the value of alike crop 
of a desired article.’ Wollcott v. Mount, 7 Vroom, 262. 

There was no proof as to the number of people transported upon 
any similar excursions. None as to the number of people from 
Galveston and other points on the route that did visit Dallas upon 
this occasion. No proof as to how many attended from any given 
point. There was no evidence as te how many applications for 
tickets were made, or how many had declared their intention of going 
to Dallas, or anything of the kind. Our courts have not gone so 
far as some others in allowing uncertain profits as a measure of 
damages. We have not allowed the value of lumber that a mill 
could have sawed (Stark vw. Alford, 49 Tex., 260), nor the amount of 
crop one could have raised where his crop has been destroyed by the 
breach of contract or even tortious act of another. Jones v. George, 
56 Tex., 149; S. C.,61 Tex., 345; Railroad Co. v. Joachimi, 58 Tex., 
456; Railroad Co. v. Young, 60 Tex., 201. Yet the amount of 
lumber that a mill could saw, or of crop that land would produce, 
might possibly be approximated from the past experience of many 
years. It would, at any rate, be in a great degree more certain 
than any calculation as to the number of passengers who would 
embark upon any given excursion, which must be in a great meas- 
ure matter of conjecture, as the like seems never to have occurred 
before. 

Taking the evidence as we find it in the record, containing as it 
does no reliable proof outside the amount of tickets actually sold or 
bargained for, as to how many could have been sold for the occasion, 
whether one hundred, five hundred, one thousand or five thousand, 
or any other number, the limit of damages to which the plaintiff 
was entitled was the net profits on tickets actually sold or bar- 
gained for, less the probable expenses of the excursion. To these 
might also be added the difference between the amount paid as pas- 
sage money for persons whom Hill had agreed to transport to 
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Dallas and back, and did actually transport, and what it would have 
cost him to have them @arried had the contract been fulfilled. 

The charge of the court was doubtless intended to be in accord. 
ance with this view of the measure of damages. It was not, how. 
ever, sufficiently restrictive as to the facts in evidence which the 
jury could take into consideration in arriving at the amount of 
damages to be recovered. 

The jury were by the evidence and charge launched upon a sea of 
speculation without rudder or compass to guide them, and it is not 
matter of surprise that they found an amount double that which 
the plaintiff himself, by the entry of his remittitur, in effect admitted 
he was entitled to recover. 

If it could be clearly ascertained from the evidence that, under the 
foregoing rule as to damages, the plaintiff was entitled to recover 
the sum to which the verdict was reduced by the remittitur, the 
judgment might possibly stand. But under the most favorable view 
for the plaintiff, he did not establish his right to one-third of that 
sum; and we cannot even tell whether the amount recovered was 
for tickets actually sold or engaged, or was conjectured from what 
the witnesses said as to the probabilities of a large excursion to 
Dallas. We think the judgment not warranted by evidence under 
the law of the case, and it will be reversed and the cause remanded 
for a new trial. 


REVERSED AND REMANDED. 


[Opinion delivered February 24, 1885. ] 





Ann E. Youne v. R. S. Wriuis er Au. 


(Case No. 1685.) 


1, STATUTE OF LIMITATIONS —SEPARATE PROPERTY.— By the decree of a court 
of competent: jurisdiction, rendered in 1868, land, with all its increase, 
rents and profits, was decreed to be the separate property of the wife, and 
was set apart for her separate use and for the education and maintenance of 
her children. The husband died in September, 1877. Suit was brought in 
February, 1881, by a creditor of the community to subject property alleged 
to have been purchased with the proceeds of crops raised on the land, and 
which had been claimed by the wife as separate property from the date of 
her husband’s death. Held: 

(1) That the claim to subject the property was barred by limitation. 
(2) That the decree was conclusive of the wife’s right thereto, 
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Arrpeat from Brazoria. Tried below before the Hon. Wm. H. 
Burkhart. 

February 10, 1881, appellees brought this suit against appellant, 
upon a judgment rendered in January, 1877, against Overton Young, 
the husband of appellant (who died in September, 1877), and one 
Plumer, claiming that a large amount of community property 
had gone into the possession of appellant, as surviving widow, upon 
the death of her husband, and seeking to make her liable for the 
debt, etc. 

Among other defenses appellant pleaded limitation, and also 
claimed all the property as belonging to her separate estate. 

On May 28, 1883, the cause was tried without a jury and judg- 
ment rendered in favor of appellees for $750, from which appellant 
took and perfected this appeal. 

The material errors assigned were: Ist, the court erred in finding 
against appellant upon the issue of limitation. 2d, the court erred 
in finding that the property was community, and not the separate 
estate of appellant. 


The court found that the mules and horses, although purchased 
with the proceeds of the crops raised upon the plantation, belonged 
to the community estate-of Overton Young and appellant. And 
also that she did not convert them to her own use until September, 
1881. 


Neill & Young, for appellant. 
L. W. & F. I. Duff, with £. Z. Willis, for appellees. 


Warrs, J. Com. App.— From the record it appears that this suit 
was instituted February 10, 1881, and that Overton Young, the 
husband of appellant, died in September, 1877. It also appears that 
appellant has had the continuous adverse possession of the mules 
and horses mentioned in the findings of the court, claiming the 
same as her separate property, before and ever since the death of 
her husband, and that the appellees were informed of her claim as 
early as January, 1877. This sufficiently shows that the finding of 
the court to the effect that appellant did not convert that property 
to her own use until four years had elapsed after the death of 
Overton Young is without any foundation in the evidence. If the 
property was converted by her at all, it was immediately upon the 
death of her husband, in September, 1877. So far as the appellant 
is concerned, conceding that the mules and horses were community 
| property, then by reason of her adverse possession and open asser- 
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tion of claim as her separate property, appellees’ claim against her 
on account of that property would have been barred by limitation 
long before the suit was brought. R.S., art. 3203. 

There can be no doubt but that in a proper case the district court 
had the power to decree “the profits, proceeds and revenues” of the 
land to the wife for the support of herself and for the nurture and 
education of her children, provided the court deemed them neces. 
sary for that purpose. JR. %., art. 2856. 

There is nothing in the transcript concerning the suit or proceed- 
ings that resulted in the decree of 1868, except the substance of 
that decree, from which it appears that the land was the separate 
property of the appellant. And the court decreed that all the 
profits, proceeds and revenues of the land be set apart for the sole 
and separate use of appellant, for the support of herself and the 
education and maintenance of her children. As there is nothing to 
the contrary shown by the record, the presumption will be indulged 
that the proceedings were regular and that the decree was correctly 
rendered. It is shown by the evidence that the mules, which the 
court below found had been converted by appellant, were all pur. 
chased and paid for out of the crops raised on the plantation; 
also that they were necessary in cultivating the same, so as to make 
a support for appellant and her children. 

We are unable to perceive any valid reason why the property 
thus acquired should not be considered the separate property of the 
appellant. 

Our conclusion is that the court erred as indicated, and that the 
judgment ought to be reversed, and the supreme court now here 
render such judgment as ought to have been rendered by the court 
below, viz.: That the appellees take nothing by their suit, but that the 
appellant go hence, etc., and recover her costs. 


REVERSED AND RENDERED. 


[Opinion adopted February 24, 1885.] 





Tue Strate ex rev. OC. OC. Minrican v. B. L. Patuies. 
(Case No. 2043.) 


1. ELEcTION — BaLLot— Device — STATUTE CONSTRUED.— A ballot used at an 
election on plain white diamond-shaped paper, without any picture, sign oF 
stamp mark, printed, engraved, stamped or otherwise placed thereon, is not 
invalid by reason of the diamond shape of the paper; the shape of the paper 
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does not constitute a ‘‘ device” as that word is used in the election law of 
1879. 

9, ELecTions.—The result of an election, as shown by the tickets deposited by the 
legal electors, must not be set aside except for causes plainly within the pur- 
view of the law. 

§, CONSTRUCTION.— The tendency of decisions is rather to restrict exceptions 
which exclude from count the ballot of a citizen than to extend them. 


Arreat from Brazoria. Tried below before the Hon. Wm. H. 
Burkhart. 

The relator presented to the district attorney his affidavit setting 
forth the result of the election returns of Brazoria county for the 
office of assessor of taxes, at the election in November, 1884, and 
showing that the defendant B. L. Phillips received and had returned 
for him by the managers of election the total number of one 
thousand and fifteen, and relator, C. C. Millican, the total nuam- 
ber of four hundred and fifty-eight votes, but aileged that many of 
the ballots cast for Phillips were of a peculiar and unusual shape, 
designated as “ diamond shape,” which tickets or ballots he averred 
were illegal, being in violation, because of such peculiar shape, of 


the act of 1879, prohibiting “devices,” etc., being printed or made 
in any manner on election ballots; claiming that if “diamond shape” 


” 


ballots were held to be “ devices ” within the meaning of the act of 
1879, and should not be counted, that the relator would be found to 
have received a majority of the remaining ballots. 

The district attorney then presented a petition to the district 
judge, which was a repetition of the affidavit, in substance, and ask- 
ing leave to file an information in the nature of a guo warranto 
against Phillips, who had received the certificate of election and 
qualified in the office. Upon this petition the judge indorsed his 
fiat granting the Teave asked. : 

No further pleading was filed. 

Defendant Phillips excepted for the following causes, viz. :° 

1. To the jurisdiction of the court of the subject-matter of the 
controversy “in the manner and form” as the same are presented 
by the petition and affidavit. 

2. Because upon the face of the said affidavit and petition, this 
cause is purely a contest of the result of an election. 

3. To the jurisdiction of the court under the guo warranto stat- 
ute of 1579, because the proceeding thereby prescribed is of a crim- 
inal character, punishing, on conviction, by fine, and is below the 
grade of felony. 

4. To the jurisdiction of the court as derived from said statute of 
1879, because the same is unconstitutional in this: 
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1. It is in conflict with section 10, article I, of the constitution, jn 
that it allows the defendant only such rights upon trial as pertain 
to trial of civil suits, while the proceeding subjects the defendant, 
on conviction, to punishment by fine as well as forfeiture of fran. 
chise. 

2. Because said statute conflicts with section 19, article I, of the 
constitution, in that under it defendant may be deprived of property 
and privileges (viz., his office) without allowing him due process of 
law in his defense. 

3. It conflicts with section 35, article III, of the constitution, in 
that the bill contains two subjects — the first to prescribe a remedy by 
information in the nature of guo warrants, and the other subject is 
to confer on the district court of Travis county jurisdiction of “all 
suits against persons illegally claiming or holding any state office.” 

5. To the jurisdiction of the court, because, in the absence of the 
statute of 1879 (it being unconstitutional and void), the court has no 
authority to entertain this character of proceeding upon the relation 
of Millican, for the purpose of determining the disputed right to 
the office. 

6. Defendant further excepted and moved to dismiss the pro- 
ceeding, because no legal information was filed, but only the relator’s 
affidavit and the district attorney’s petition asking leave to file an 
information. 

7. Defendant demurred generally to the affidavit and petition. 

8. Defendant specially excepted to said affidavit and petition, be- 
cause there was no averment that any elector was defrauded of his 
vote or prevented from voting as he desired, or that any vote cast 
was not counted as voted (except that one hundred votes were 
thrown out at precinct No. 2, which, if true, would not change the 
result), or any averment or pretense that the will of a majority of 
the electors has been defeated. 

Exceptions of Phillips sustained, and the cause dismissed. 


Eugene J. Wilson and Hickey & Ballew, for relator, cited: Ap- 
pendix to Rev. Stat., pp. 45, 46. 


Geo. F. & E. J. Duff, for respondent, on their proposition that 
the proceedings were irregular, because not conducted in the name 
of the state, cited: Territory v. Lockwood, 3 Wall., 240; Wright 
Allen, 2 Tex., 158; Wright v. People, 15 Ill, 417, and others. 

That the decision of the judges of election settled the question 
growing out of the shape of the ballots, they cited: Acts 1881, art. 
1702. 
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Wurm, Curer Justice.— The petition seeks to oust Phillips from 
the office of assessor of taxes of Brazoria county, because a large 
pumber of illegal votes were cast for him, and if these votes are not 
counted it would show a majority in favor of the relator. These 
yotes were objected to on one ground only, and that is because they 
are “diamond shaped,” and it is alleged that this shape was given 
them as a “device” in violation of the election law of 1879. Fuac- 
similes of these tickets were made part of the petition, and are 
brought up to this court with the record. 

Upon an examination of these we find that they are printed on 
plain white paper, without any picture, sign, device or stamp mark, 
printed, engraved, stamped or otherwise placed upon them. In 
these respects they seem to fulfil every requirement of the law. 
There is nothing in its provisions as to the shape, size or dimensions 
of the tickets to be used at an election. But it is contended that by 
giving them the shape the present tickets bear, a device is formed to 
ascertain the contents of a ballot. By the word “device,” as used 
in the statute, was doubtless meant a figure, mark or ornament of 
asimilar character, with the pictures, signs, etc., enumerated in the 
same connection, and placed upon the ticket in a like manner. This 
is the natural and legal construction to be placed upon the word in 
the connection in which it is used, and we do not feel authorized to 
extend its meaning in restriction of the right of a voter to cast his 
ballot for the candidate of his choice. 

In fact the decisions tend rather to restrict the exceptions which 
exclude the ballot rather than to extend them; to admit the ballot if 
the spirit and intention of the law is not violated, although a literal 
construction would vitiate it. Druliner v. State, 29 Ind., 308; Stanley 
v. Manly, 35 Ind., 275; Kirk v. Rhoads, 46 Cal., 398. 

It is contended, however, that as these provisions are enacted for 
the purpose of preserving the secrecy of the ballot and the inde- 
pendence of the voter, this object will be defeated if such tickets as 
the one before us are allowed to be placed in the ballot-box and to 
be counted in determining the result of the election. If this were 
the case we should not feel justified in extending the provisions of 
the statute beyond the legal import of its terms. The will of the 
people as expressed at the ballot-box must be respected by all tri- 
bunals having supervision or jurisdiction over the subject-matter of 
elections. The result, as shown by the tickets deposited by the legal 
electors, must not be set aside except for causes plainly within the 
purview of the law. It was doubtless the conclusion of the legisla- 
ture that, if tickets were allowed to be printed upon colored paper, 
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or if marks, pictures or stamps were placed upon them, it would be 
within the power of persons other than the voter to ascertain the 
nature of his vote when offered to the managers, and, as a conse. 
quence, to exert an improper control over the voter, or punish him 
for the manner in which he had exercised the right of suffrage, If 
they had supposed that the same evil result would follow from 
allowing tickets to be made in different shapes, they doubtless would 
have prescribed the form of the paper on which they should be 
written or printed. It might happen that a political party, by hay. 
ing its tickets of a certain weight or thickness, could tell the name 
of every voter who had supported the nominees of the party. Still, 
if the paper was not colored, and had no distinguishing mark placed 
upon it, these particular votes could not be rejected. The law does 
not prescribe that the tickets shall be square or oblong or round, or 
in any other shape known to geometry, and those we are consider- 
ing, being somewhat in the shape of a rhomboid, were not illegal, 
From an examination of these tickets it is evident also that the spirit 
and intention of the law is not violated by the use of them. They 
are easily folded in such a manner as to render it impossible for the 
closest observer to tell of what shape the paper on which they are 
printed is when spread out to its full size. We cannot see from an 
inspection of them that the secrecy of the ballot or the independence 
of the voter will be interfered with by allowing such tickets to be 
counted. 

There is absolutely no ground for setting aside the election stated 
in the information, and the judgment of the court below dismissing 
it is affirmed. 

AFFIRMED. 

[Opinion delivered February 24, 1885. 





Cuas. Hemennemer & Co. v. G. Scurert. 
(Case No. 1900.) 


1. New TRIAL — TRIAL BY JuRY.— Where a trial by jury has been demanded 
and verdict rendered, the court has no right to render judgment fora differ- 
ent amount without the consent of all the parties; but a new trial should be 
granted. 

2, DAMAGES.— Damages for the seizure of goods should be their estimated value 
on the day and at the place of seizure, and only such damages as are the 
natural and necessary result of the seizure of the goods should be considered 
by the jury in making their estimate. 
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Tried below before the Hon. Wm. H. 


Aprrat from Jackson. 
Burkhart. 

Appellee sued appellants and J. E. Billups, sheriff of Jackson 
county, for $1,000 actual and $3,500 exemplary damages for wil- 
fully and maliciously levying an attachment on a stock of general 
merchandise. The verdict of the jury found for appellee the sum 
of $650 against Charles Heidenheimer, D. M.’Ebrlich and Jacob : 
Stirne, appellants, and in favor of J. E. Billups, sheriff. At the 
suggestion of the court appellees entered a remittitur of $244, from 
which appellants appealed. 












J. D. Owen, for appellants, cited: Tucker ». Hamlin, 60 Tex., 171; 
Harris v. Finberg, 46 Tex., 80; Thomas v. Womack, 13 Tex., 584; 
Hughes v. Brooks, 36 Tex., 381; Hardeman v. Morgan, 48 Tex., 
104; Bridge v. Ballew, 11 Tex., 270; Swigley v. Dickson, 2 Tex., 
192; Tarbox v. Kennon, 3 Tex., 7; Graham v. Roder, 5 Tex., 145. 








A. B. Peticolas, for appellee, that the remittitur was proper, 
cited: Robbins v. Walters, 2 Tex., 130, 132; Underwood v. Parrott, 
9 Tex., 168, 181; G. W. T. & P. I’y Co. v. Montier, 61 Tex., 122; 
Zapp v. Michaelis, 58 Tex., 270, 276; Carter v. Roland, 53 Tex., 540; 
Baird v. Trice, 51 Tex., 555, 558; Lunt ». Reilly, 50 Tex., 100, 105; 
Bracken v. Neill, 15 Tex., 115. 












Srayton, Associate Justice.— There was no sufficient ground in 
this case to authorize the giving of exemplary damages, but the 
charge of the court informed the jury that they might award such 
damages. 

The evidence did not justify a verdict for so large a sum as was 
given as actual damages. The verdict is a general one, and it is 
hard to escape from the conclusion that a part of the sum named in 
the verdict is not for exemplary damages. 

The judgment evidences the fact that the sum remitted ($244) 
was considered by the court as the exemplary damages embraced in 
the general finding of $650 as damages to which the appellee was 
entitled, and that the court, and not the jury, estimated the actual 
damages at $406. 

This practically amounted to a trial of the cause by the court 
when a jury had been demanded and Had brought in a verdict. 

To this the parties had not agreed, and as the judge as well as 
the appellee were of the opinion that the verdict was too large, and 
as there were no means by which it could be ascertained what the 
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jury intended to find as actual damages, a new trial should haye 
been granted. Hoskins v. Sterling, 4 Tex. L. R., 184. 

In view of another trial we deem it proper to say that the value 
of the goods seized should be ascertained as at the place and on the 
day of seizure, and not by what might be realized if they were re 
tailed in small quantities and at different times. Tucker ». Hannlin, 
60 Tex., 174; Blum vw. Merchant, 58 Tex., 400; Wallace ». Finberg, 
46 Tex., 35. 

This was not the course pursued on the trial. 

The repeated journeys and expenses of travel, shown by the eyi- 
dence on the trial, were not the natural or necessary results of the 
seizure, and should not enter into the consideration of the jury in 
estimating the damages to which the appellee may be entitled. 
Judgment reversed and the cause remanded. 









REVERSED AND REMANDED, 


[Opinion delivered February 24, 1885. | 
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(Case No. 2003.) 





1, STATUTE CONSTRUED — CITATION.— A citation from the county court is suffi- 
cient under article 1810, Revised Statutes, if it advises the party to whom it 
is directed of the nature of the proceeding against him. It is not required 
that it shall state fully the grounds on which relief is sought. 

2. Notic—E — Practice.— A defendant once brought properly into court by cita- 
tion is chargeable with notice of all orders made by the court regarding 
the cause, including its transfer to another court on account of the disquali- 
fication of a county judge to try it. 

8, AMENDMENT.— In a cause thus transferred to the district court the plaintiff 
may amend, amplifying the grounds for his relief, when he seeks no new 
relief, without giving notice of the amendment to the defendant. 

4, INDEPENDENT EXECUTOR — Bonp.— The Revised Statutes, articles 1944, 1946, 
which provide a mode whereby creditors of an estate may enforce the exe- 
cution of a bond by an independent executor, do not contemplate the re- 
moval of such executor, except he should disregard the order of the court 
requiring bond. The law, as far as it is consistent with the rights of cred- 

itors, respects the wishes of the testator as to who shall manage his estate, 


















Error from Harris. Tried below before the Hon. James Mas- 
terson. 

W. E. Wood, as the guardian of the minor, Hosmer W. Wood, 
commenced this suit in the county court September 6, 1883, against 
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Edwin L. Perkins, executor of the independent will of his mother, 
Marilla Perkins, for the purpose of removing him from his position 
as executor, or of compelling him to execute a bond if the court de- 
clined to remove him. Charges of mismanagement and misapplica- 
tion of the estate were stated. The testatrix provided that no bond 
should be required of the executor, E. L. Perkins, and that the 
courts should have nothing to do with him or with her will. It pro- 
vided that the share of Hosmer Wood, her grandson, should in no 
event be paid to him until he became of the age of twenty-one 
years, and no portion of it until five years from the date of the will, 
when he shall begin to pay him the interest on his share; the exec- 
utor to retain the whole share in his possession until Hosmer’s 
majority. Citation was issued to the executor and served upon him 
on this complaint September 6, 1883, but no copy of the petition or 
complaint was issued or served on him. 

He made no appearance or answer, and on September 6, 1883, 
Wood filed his motion in the county court to remove the cause and 
proceeding to the district court, because County Judge Hamblen had 
been of counsel for the executor in the conduct of the estate, which, 
without actual notice to the plaintiff in error, was on September 8, 
1883, ordered, and in pursuance thereof all the papers of the estate 
and this cause and the orders therein were transferred to and filed 
in the district court of Harris county on November 14, 1883. On No- 
vember 28, 1883, the defendant in error, Wood, filed in the district 
court his first amended original complaint in lieu of the original on 
file in the probate court, setting up additional grounds of complaint 
against the executor, and praying citation to him, the appointment 
of a receiver of the estate, the removal of the executor, and in the 
alternative that he be required to give bond. 

Plaintiff in error had no actual notice of this amendment. On 
December 5, 1883, a judgment was rendered against him by default, 
removing him from his position as executor, and the defendant in 
error, Wood, was appointed receiver of the estate until an adminis- 
trator should be appointed, and the executor ordered to turn over all 
the effects of the estate to him. Wood not being able to give the 
bond, on December 17, 1883, J. G. Tracy was appointed and quali- 
fied. On the 6th day of February, A. D. 1884, plaintiff in error 
sued out a writ of error. Assignments of error are indicated by the 
opinion. 


Hutcheson & Carrington, for plaintiff in error, cited: Hewett ». 
Thomas, 37 Tex., 520; De Walt v. Snow, 25 Tex., 320; Morrison v. 
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Walker, 22 Tex., 18; Furlow wv. Miller, 30 Tex., 28; Lee », Hamilton 
¢ v AW Me “ nto . ‘ > 6 “ ~ ’ 
12 Tex., 417; Rt. S., arts. 1942 to 1948; Holmes v. Johns, 56 Tex,, 


51; McDonough v. Cross, 40 Tex., 251. 


Stewart & Breaker and Jones & Garnett, for defendant in error — 
° b] 
that the removal of the executor was regular, cited: Gen. Laws of 
1881, p. 31; KR. S., arts. 1877, 1878, 1973; Ward ». Lathrop, 11 Tex 
. —- “4 . s ’ 
292; Chapman v. Sneed, 17 Tex., 428; Porterfield v. Taylor, 69 
Tex., 266; Raleigh v. Cook, 60 Tex., 442. 
That an executor may always be removed to protect the estate 
from waste, they cited: Const. of Tex., art. V, sec. 16; Guest y, 
Guest, 48 Tex., 210. 


Srayton, Associate Justice.— The citation, which issued from the 
county court, advised the plaintiff in error of the nature of the pro. 
ceeding which he was called upon to answer, and this is all the 
statute requires. R.S., 1810. It was not necessary that the cita- 
tion should state fully the grounds upon which relief was sought. 

When the cause was transferred to the district court, on account 
of the disqualification of the county judge, it was not necessary to 
cite the plaintiff in error to appear in that court, nor was it neces- 
sary to give notice to him of the motion to transfer the cause. Of 
these matters, having once been cited, he would be compelled to take 
notice. 

The application could be amended in the district court, and as the 
amendments filed sought no relief other than that sought in the 
original application, and only amplified the grounds on which relief 
was sought, no notice of the amendment was necessary. 

The will of Mrs. Perkins not requiring the plaintiff in error to 
give bond as executor, the application, on very sufficient grounds, 
sought, under the provisions of article 1944, R. S., to compel the 
executor to give a bond for the security of those interested in the 
estate. It sought also to have him, as an alternative relief, removed 
from the executorship upon grounds which would be sufficient 
to require the removal of an executor or administrator who had 
given bond and was administering an estate under the control of 
the county court. 

In accordance with the will of Mrs. Perkins, the plaintiff in 
error qualified as executor without bond; dnd when an executor 
under such a will has qualified, the statutes provide a mode by 
which creditors of the estate or persons interested therein may re 
quire for their security the execution of a bond. K.&., 1944-1946. 
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These provisions of the statute, however, do not contemplate that 
the executor shall be removed, unless, after being required to do so, 
he fails to execute a bond in accordance with art. 1946. 

The law gives effect to the expressed wish of the testator or 
testatrix in so far as it can be done without prejudice to creditors 
of the estate or persons interested therein; but for the protection of 
such persons, whenever it is found to be necessary, requires a bond 
to be given by the executor. 

If, when required to do so, the executor fails, within ten days, to 
give the bond prescribed, then it is made the duty of the court to 
remove him and to appoint some competent person in his stead. 
R. S., 1947. 

The articles cited are directly applicable to cases of this character 
and providé the mode of procedure; while articles 1973-1976 are 
applicable to executors or administrators administering an estate 
under the control of the probate court. Jerrard v. McKinzie, 61 
Tex., 43. 

We are of the opinion that the court erred in removing the 
plaintiff in error from the executorship, without his failure to give 
bond after being required to go so, and for that reason the judgment 
of the court below will be reversed and the cause remanded, that, if 
the averments of the application be found true, the cause be dis- 
posed of in accordance with this opinion; the receivership to con- 
tinue until bond, if found necessary, be given, or an administrator 
with the will annexed be qualified to take charge of the estate. 

It is accordingly so ordered. 

XEVERSED AND REMANDED. 


[Opinion delivered February 24, 1885.] 





Sr. Paut Fire & M. Ins. Co. v. J. D. McGregor. 
(Case No. 2011.) 


1, CorPORATION — PLEADING.— An averment ina petition against an incorpo- 
rated company, that the company ‘undertook and promised to pay plaint- 
iff” a sum designated, is sufficient to authorize the introduction of testimony 
showing such a promise made in any mode which could bind a corporation, 
which can act only through created agencies. 

2. DECLARATIONS — AGENCY.— One assuming to act as agent of a corporation 
declared himself such agent, which declarations were admitted without ob- 
jection made on the ground that agency could not thus be proved. Held, 
that the objection to the evidence could not be raised for the first time in 
the supreme court. 
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8. LruiTaTION.—If the course of conduct pursued by an insurance company 
after adjusting a loss by fire is such as to induce the insured to believe that 
the sum admitted to be due on the adjustment will be paid without suit 
and for that reason suit is not brought in the time limited for its institution 
by the terms of the policy, an action may be maintained even on the policy 
after the expiration of the time prescribed. (Citing Insurance Co. », La. 
croix, 45 Tex., 164; Smith v. Ins. Co., 62 N. Y., 86; Ames v. Ins, Co., 14 
N. Y., 264; F. & M. Ins. Co. v. Chesnut, 50 Ill., 111, and other cases.) 


Apprat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 


C. L. Cleveland, for appellant, that the court erred in overruling 
exceptions to the petition, cited: Insurance Co. v. Lacroix, 45 Tex, 
158; Riddlesbarger v. Hartford Ins. Co., 7 Wall., 386; Williams », 
Vermont Mutual Fire Ins. Co., 20 Vt., 222; Hicks v. Gleason, id, 
139; Bank of Mo. v. Bredow, 31 Mo., 523; Drake on Attachments, 
§ 453; Wilson v. AXtna Ins. Co., 27 Vt., 99. 

That the action was barred by the limitation agreed on in the 
policy, he cited: Drake on Attachments, § 453; Insurance Co. », 
Lacroix, 45 Tex., 158; Williams v. Vt. Mut. Ins. Co., 20 Vt., 292; 
Hicks v. Gleason, id., 139; Riddlesbarger v. Hartford Ins. Co., 7 
Waill., 386; Brown wv. Rogers, 7 R. L, 301. 


Finlay & Rose, for appellee, cited: Smith v. Glen Falls Ins. Co, 
62 N. Y., 85; Ames v. N. Y. Union Ins. Co., 14 N. Y., 253; F. & 
M. Ins. Co. v. Chesnut, 50 Ill., 112; Peoria Ins. Co. v. Whitehall, 
25 Ill., 475; Godchaux v. Mer. Mar. Ins. Co., 12 Ins. Law Journal, 
698; May on Insurance, secs. 491, 505, 507; Phillips on Insurance, 
secs. 1815, 1983, 2040, 2151; Stache vw. St. Paul F. & M. Ins. Co, 
49 Wis., 89; 35 Am. Rep., 772, and authorities. 


Srayton, Associate Justice.— That the appellee was the owner of 
the policies sued upon is not questioned, and the main ground relied 
upon to defeat a recovery is that this action was not brought within 
twelve months after the loss occurred. 

The policies contained the following language: 

“Tt is furthermore hereby provided, and mutually agreed, that no 
suit or action against this company for the recovery of any claim by 
virtue of this policy shall be sustainable in any court of law or 
chancery until after an award shall have been obtained, fixing the 
amount of such claim in the manner above provided, nor unless 
such suit or action shall be commenced within twelve months next 
ensuing after the loss shall occur; and should any suit or action be 
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commenced against this company, after the expiration of the afore- 
said twelve months, the lapse of time shall be taken and deemed as 
conclusive evidence against the validity of such claim, any statute 
of limitation to the contrary notwithstanding.” 

This action was instituted May 29, 1884, and the loss occurred on 
March 17, 1883. 

On the trial, there being in the pleadings a proper basis therefor, 
the following evidence was admitted: 

J. D. McGregor testified: 

“JT am the plaintiff in this case; I purchased the policies from F. 
W. Katchele on the 19th of March, 1883, for which I paid him $1,505 
incash. The assignments on the policies were executed on the 19th 
of March, 1883, and the policies delivered to me on the same day, 
and I have had them ever since that time in my possession. The 
fire occurred, Which occasioned the loss, on the 17th of March, 1883, 
at Kinney, Texas. I immediately notified Mr. Cotton that I had 
purchased the policies. Mr. James Cotton, a few days after this 
(within a couple of weeks), of the firm of Cotton & Bro., of Hous- 
ton, who were state agents for the defendants, came to Kinney to 
look after the loss, and, after examining the books and papers and 
invoices with IF. W. Katchele, adjusted the loss on policy No. 3 at 
$1,200, and on policy No. 6 at $185; and Mr. Cotton proposed to 
pay those amounts to me in settlement of the policies, and I ac- 
cepted his proposition. Mr. Cotton also said that it was usual, 
where a loss was paid before sixty days, that two per cent. should 
be allowed the company, and offered to pay me cash if I would 
allow him that discount, and I said that I would accept that propo- 
sition also. A few days after a garnishment was served on the in- 
surance company, and the money has not been paid.” 

Cross-examined by the defendant, the witness said: 

“Cotton said he was state agent for the company, but I do not 
know that he had authority to promise to pay or to pay claims for 
loss. The adjustment and promise spoken of above occurred within 
two weeks after the fire which occasioned the loss.” 

George P. Finlay testified: 

That he knew James Cotton; that he had told witness that his 
firm of Cotton & Bro., of which James is a member, were state 
agents for the defendant in this state. He did not know the extent 
of the authority conferred on Cotton & Bro., or that they had au- 
thority to pay or promise to pay losses incurred on policies. 

Mr. Hughes testified: 

That he was an insurance agent, residing in Galveston county, 
VoL, LXIII — 26 
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Texas, and representing several companies as local agent; that he 
had been in the business about ten years; that Cotton & Bre. were, 
as he had learned from them, the general agents of the defendant 
company for the state of Texas; that they ‘had been such for gey- 
eral years; that J. M. Cotton did the adjusting of losses for said 
company; that general agents for the state had all the powers of 
the company for the purposes of adjusting and paying losses; that it 
was the custom of such agents to adjust and pay losses. Loeal 
agents have not customarily such authority, and I have not such. 
I do not know what authority or power was conferred on Cotton & 
Bro. by the defendant. Ido not know of any instance in which 
they, or any member of the firm, paid, or promised to pay, a loss, or 
assumed to have such authority for the defendant company. 

The writs of garnishment, referred to in the testimony of the 
plaintiff, were sued out by three creditors of Katchele, and were 
served on the appellant, and to each of them it answered, alleging 
“that the policies were issued and the property destroyed by fire as 
alleged in plaintiff's petition, and the loss under said policies had 
been adjusted at $1,200 on the stock aforesaid, and $185 on said 
building.” “That prior to the service of this writ of garnishment 
upon this garnishee, to wit, on the 19th of March, 1883, said policy 
No. 3 and said policy No. 6 were transferred and assigned by said 
F. W. Katchele to J. D. McGregor in the presence of one 8S. M. 
Brewer, notice of which assignment has been given to this garnishee, 
and now this garnishee submits to the court whether or not, in view 
of said assignment of said policies to said J. B. McGregor, it is in- 
debted in anything to said F. W. Katchele. . . . Wherefore it 
prays that said J. "B. McGre; gor, assignee of said policies of insur- 
ance, be cited to appear and defend “his rights and interests under 
said assignment, and that this garnishee be relieved from further 
litigation herein.” 

Appellee became a party to the suits in which the writs of gar- 
nishment were sued out, and it was agreed that the other garnish- 
ment proceedings should abide that instituted by T. Ratto & Co., in 
which, on the 19th of November, 1883, a judgment was rendered 
declaring the policies to be the property of McGregor and discharg- 
ing the insurance company as garnishee. 

From that judgment an appeal was perfected, and on March 5, 
1884, it was affirmed by the court of appeals. On the 24th and 25th 
of March, 1884, similar judgments were entered in the other cases. 

To so much of the testimony of the witnesses McGregor, Finlay 
and Hughes as related to the promise, made by Cotton, that the 
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company would pay the loss, and his authority to make the same, 
the defendant objected on the ground that the evidence was incom- 
petent and inadmissible under the pleadings. 

The cause was tried by the judge, who found that the agreement 
to pay the loss as adjusted, made by Cotton, was binding on the ap- 
pellant; but held, were that not so, that the other facts proved would 
operate as a waiver of the bringing of the suit within twelve 
months after the loss; and rendered judgment for the appellee for 
the amount found to be due by the adjustment, with interest thereon 
from April 1, 1884. 

There seems to have been no objection to the evidence of the 
three witnesses named, in so far as that manner of proving that Cot- 
ton was the general agent of appellant went, but the objection 
seems to have been based on the insufficiency of the averments of 
the petition to authorize proof that an agent of the company had 
promised that it would pay the sum ascertained to be due by the 
adjustment. 

The petition alleged that the company “adjusted the loss incurred 
by said fire with plaintiff, and undertook and promised to pay 
$1,385 to plaintiff, and plaintiff accepted said adjustment and settle- 
ment.” 

This was a sufficient averment that the insurance company, a cor- 
poration, had so agreed and promised in any manner in which a 
corporation can do so. They can only act through agents, and the 
averment must be construed in view of that fact. 

It is true that the declarations of one, to the effect that he is the 
agent of another, are not ordinarily admissible to prove the fact of 
agency; but it does not appear that the testimony was objected to 
on that ground; and it is well settled that the objection made is 
the one which will be here considered. 

If we disregard the declarations of Cotton as to the character of 
his agency, and look only to the other evidence, including the plead- 
ings of the appellant, filed in the garnishment cases, it is by no 
means clear that it was not suflicient prima facie evidence that 
Cotton was the general agent, and authorized, not only to make the 
adjustment of losses, but also to pay or promise that his principal 
would pay them. 

There are authorities to the effect that upon such a promise an 
action may be maintained, which will not be subject to the limita- 
tion as to time within which the suit must be brought under the 
terms of the policy. Smith v. Insurance Co., 62 N. Y., 86; F. & 
M. Ins. Co. v. Chesnut, 50 Il. 111. 
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Although the promise, as well as the policies, was relied on in the 
petition, it will not be necessary in this cause to examine that 
question. 

If the course of conduct pursued by the appellant was such as to 
induce the appellee to believe that the sum admitted to be due on 
the adjustment made would be paid without suit, and that for this 
reason suit was not brought within the time prescribed, then, under 
well settled principles applicable to such cases, this action may be 
maintained even on the policies after the expiration of the time 
therein prescribed. Insurance Co. v. Lacroix, 45 Tex., 164; Smith 
v. Insurance Co., 62 N. Y., 86; Ames v. Insurance Co., 14 N. Y,, 
264; F. & M. Ins. Co. v. Chesnut, 50 Ill, 115; Insurance Co, », 
Hall, 12 Mich., 202; Grant v. Insurance Co., 5 Ind., 23; Ripley », 
Ins. Co., 17 How. Pr., 445; Killips v. F. Ins. Co., 28 Wis., 480; 
Curtis v. Insurance Co., 1 Biss., 487. 

If the agent was not authorized to make a binding promise to pay 
the sum by him ascertained to be due, it cannot be denied that he 
was an agent empowered to adjust the loss. 

His authority to do that, and the fact that he did it. no other ad- 
justinent being shown, must be held to be fully established by the 
answers of appellant in the garnishment proceedings. 

If the appellant had any ground of defense against the appellee’s 
claim, based upon any matter whatsoever, that might then have 
been set up for its own protection; and fair dealing towards the 
appellee would have required, under the circumstances, that this 
should have been done; but it did not assert any invalidity in the 
claim based on the policies, nor assert any unwillingness to pay the 
sum, ascertained by the adjustment, to whomsoever under the facts 
surrounding might be entitled to receive it. 

On the contrary, the answers impliedly admitted the validity of 
the policies — admitted the losses and adjustment, and prayed “that 
this garnishee be relieved from further litigation herein.” 

The answer was in effect an interpleader, and sought protection, 
though decrees determining, as between the plaintiffs in the garnish- 
ment proceedings and the appellee, who was entitled, under the 
facts, to receive the sum due from it. 

It would be hard to conceive of a course better calculated to in- 
duce the appellee to believe that it was the intention of the appel- 
lant, without suit, to pay the claim; and to permit it now to avail 
itself of the defense set up, would be to encourage wrong. 

After the adjustment of the losses, it would have been an idle 
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formality to have furnished formal proof of loss. E. T. Fire Ins. 
Co. v. Dyches, 56 Tex., 571. 


There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
(Opinion delivered February 24, 1885.] 





Prerer Curistran v. H. Serricson & Co. er ar. 


(Case No. 1752.) 






1, ATTACHMENT, WHEN WRONGFUL.—If the ground on which a writ of attach- 
ment is sued out did not in fact exist, the attachment must be regarded as 
wrongful, no matter how honestly the party making the affidavit for the 
writ may have believed in the truth of his affidavit. 

2, NEW TRIAL.— The fact that the court might have refused to enter a judg- 

ment if a different verdict had been rendered can constitute no ground for 

granting a new trial. 


Arrrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

Appellant brought suit against A. P. Luckett, Morris Uffjy and 
T. Ratto, partners under the name of T. Ratto & Co., and against 
H. Seeligson, doing business as H. Seeligson & Co., and R. P. Sar- 
gent and J. II. Smith, for the recovery of damages, actual and exem- 
plary, alleged to have accrued by reason of the suing out by T. 
Ratto & Co., and H. Seeligson & Co. and R. P. Sargent, of writs of 
attachment, and the suing out by J. P. Smith of a distress warrant, 
and the seizure and sale by virtue of said writs of plaintiff’s goods 
at public sale for the use and benefit of defendants. The suing out 
of the writs was alleged by plaintiff to have been wrongful, with- 
out probable cause and malicious. Plaintiff dismissed his suitas to 
H. Seeligson and Sargent. T. Ratto & Co. and J. Il. Smith, an- 
swering separately, demurred specially that each was improperly 
joined with the other defendants, and pleaded not guilty. The de- “a 
murrers as to joinders of defendants were overruled. Verdict and 
judgment for appellees. 

The questions presented by the assignment of errors referred to 
the finding of the jury. 


Trezevant & Franklin and 8. T. Fontaine, for appellant. 
James B. Stubbs, for appellee. 
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Warts, J. Com. App.— Upon the case presented by the record, 
it does not become necessary to determine whether or not the 
assignee of a claim for rent is entitled to the statutory remedy of g 
distress warrant. For it clearly appears that no injury resulted to 
appellant by reason of the distress warrant sued out by appellee 
Smith. . The merchandise was then in the custody of the law, by 
virtue of certain writs of attachment, and the same was sold by 
virtue of such writs. The distress warrant neither took nor de. 
tained the merchandise from the possession of the appellant. Nor is 
it shown that any of the proceeds arising from the sale thereof was 
applied to Smith’s claim. In short, there was no injury whatever 
shown to have resulted to appellant from the suing out and levy- 
ing the distress warrant. 

It is claimed that the verdict of the jury, so far as the finding is 
in favor of Ratto & Co., is against the evidence. There is no pre- 
tense that the evidence shows malice upon the part of Ratto & 
Co. in suing out the attachment against appellant. But the point 
urged is that the evidence disclosed by the record shows that the 
writ was wrongfully sued out, and hence that the verdict is against 
the evidence, and that the judgment ought to be reversed. It ap- 
pears that appellant had a small stock of merchandise, which by 
the witnesses was valued from $300 to $1,000, gnd it seems that he 
was considerably involved in debt. It appears that G. Seeligson & 
Co. had recovered a judgment against appellant in the county 
court for over $200, and an execution was issued thereon and levied 
upon the mercbandise; and immediately thereafter H. Seeligson & 
Co. sued out an attachment from justice court and had the same 
levied upon the said stock of merchandise. 

A. P. Luckett, a member of the firm of Ratto & Co., testified 
that he went to appellant’s store and found that he was not in pos 
session of the stock, but that the same was in the hands of the con- 
stable; that upon inquiry, he found that appellant was in failing 
circumstances; that he had been selling the merchandise, and re- 
fused to pay his debts with the proceeds of the sale. And that he 
then sued out the writ of attachment, after consulting counsel. 

If, in fact, the grounds upon which the attachment was sued out 
did not exist, then it matters not how honestly the affiant may have 
believed that they did exist,—the attachment must be considered 
wrongful. That proposition is well established by adjudicated 
cases, many of them in our own reports. 

But the issue was clearly submitted to the jury upon the evi- 
dence, and the finding affirmed the existence of the grounds stated 
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jn the affidavit for the writ. And it is sufficient in this connection 
to remark that this finding is not so clearly wrong as to authorize 
the court to relieve against it. 

Appellant also claims that the judgment should be reversed and 
the cause remanded, because the court below remarked, in overrul- 
ing the motion for new trial, “that, under the pleadings and evi- 
dence, there could, in no event, be a joint recovery in this suit 
against both defendants; therefore, the motion for a new trial is 
overruled.” 

It must be remembered that appellant had, of his own accord, 
joined the appellees and others as defendants in the cause, and they 
had specially excepted to the petition on the ground of a misjoinder 
of causes of action and parties defendant. Appellant did not 
amend, but stood upon his pleadings, and the court overruled the 
exception. This was not such error as he could be heard to com- 
plain of. The appellees alone could be heard in objection to that 
ruling. 

There was no error in overruling the motion for new trial, for, as 
has been seen, the verdict was sustained by the evidence. Because, 
perchance, if a different verdict had been returned, the court might 
have refused to enter a judgment thereon, is no ground for setting 
aside a judgment rendered upon the verdict that was returned into 
court. 

We report for an affirmance. 

AFFIRMED. 

[Opinion adopted February 27, 1885.] 





T. V. Murray & Bro. v. G., C. & S. F. R. R. Co. 
(Case No. 1675.) 


1, RAILROAD FREIGHT CHARGES — STATUTE CONSTRUED.— Construing art, 4257, 
Rev. Stat., held, that a railroad has the right to charge for the carriage of 
any quantity of freight less than one hundred pounds the same amount 
which it is entitled to charge for one hundred pounds; one hundred pounds 
being the unit fixed by the statute. 

2, STATUTORY REMEDY FOR OVERCHARGE OF FREIGHT. — The statutory remedy 
for overcharge in freight afforded by art. 4258, Rev. Stat., is not exclusive, 
but cumulative, and he who would recover the penalty provided by it must 
bring himself clearly within its terms, 

8. PLEADING.— See opinion on motion for rehearing for an illustration of the rule 
that a pleading will be construed most strictly against the pleader, 
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Arrrat from Burleson. Tried below before the Hon. I. B. Me. 
Farland. 

Suit brought in the district court of Burleson county February 7, 
1883, by appellants, to recover of appellee, under articles 4257 and 
4258, Revised Statutes, the penalty prescribed for excessive charges 
made by appellee for the transportation of freight. The petition 
specified fourteen instances of excessive charges, in so many counts, 
demanding the penalty in each case. 

It set forth that the charges complained of were made for the 
transportation of freight by appellee from Galveston to Caldwell, a 
distance of one hundred and fifty-eight miles, and that the maximum 
charges permitted by law for such transportation was fifty cents per 
hundred pounds per hundred miles, or seventy-nine cents per hun- 
dred pounds for the one hundred and fifty-eight miles. The first 
count complained of charge made January 6, 1883, of thirty-nine 
cents for freight on one keg of powder, weighing thirty pounds, and 
the amount demanded and received therefor, when the proper maxi- 
mum charge permitted by law was only twenty-three seven-tenths 
cents. The other counts complained of similar charges for like 
services, on subsequent shipments. 

The petition states that defendant “is indebted to plaintiffs $500 
in the nature of a penalty,” under articles 4257 and 4258 of the Re- 
vised Statutes of Texas, and reiterates this statement as to each of 
fourteen separate claims; and after stating the distance from Galves- 
ton to Caldwell by plaintiffs’ railroad, one hundred and fifty-eight 
miles, and the maximum charge allowed by law for freight thereon to 
be fifty cents per one hundred pounds per one hundred miles, states 
the various articles shipped from Galveston to Caldwell, with dates 


and weights thereof, charges made, and the lawful charges which 
could alone be made, as follows: 





Date of Pounds} Actual | Legal 
ARTICLES. Shipment. Weight.| Charge. |Charge. 





Keg of powder Jan. 6, 1882.. 30 $0 39 
MME OF DUCT. 2.0. icc ccccccccece Jan. 28, 1882.. 50 49 
Bucket of butter Feb. 3, 1882.. 35 34 
8 PRT err eee Feb. 23, 1882.. 75 1 40 
Keg of powder Apr. 29, 1882.. 30 39 23; 
Package picture signs June 10, 1882..| 15 20 Ls 
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There were many other like items. 
The averments were that these prices were demanded by defend- 
ant, who refused to deliver unless same were paid, and plaintiffs were - 
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compelled to pay, and did pay, the same, when defendant was bound 
to carry for the lesser sums; that the charges were made with 
knowledge of the law and with intent to injure plaintiffs. "4 

The defendant demurred to the petition, among other. grounds: 

1. Because the statute under which the action was instituted had 
been repealed. 

2. Because the petition did not state a cause of action against de- 
fendant or what it is called upon to defend. 

The court sustained defendant’s demurrer, and plaintiffs declining 
to amend, the petition was dismissed. 

The judgment recites that the demurrer “is well taken on the 
grounds urged, to wit: 1. That under the law the defendant bas 
the right to charge for carriage of any quantity of freight less than 
one hundred pounds the same as it may charge for one hundred 

unds; one hundred pounds being the unit fixed by the statute. 

“9. That the act of April 10, 1883, is a repeal of the law under 
which this action was instituted, and that the right of action fell 
with the repeal of the law.” 





Ford & Taliaferro and W. K. Homan, for appellants, on the con- 
struction of the word “rate” and the right to the penalty, cited: 
Rogon ». a 9 Am. & Eng. R. R. Cases, 207; Knox v. R. R. Co., 
5S. C., 22; State v. R. R. Co., 59 Ala., 321; R. R. Co.-v. Stums, 61 
Ala., 589. 

That the act of April 10, 1883, cannot be construed retrospect- 
ively so as to affect the right to the penalty in a suit pending, they 
cited: Calder v. Bull, 3 Dall., 391; 1 Blackstone, 46; Dwarris on 
Stat. & Con., 162, and note 9; Cooley’s Con. Lim., 63 and 460; 
Wade on Retroactive Laws, 335-38; Couch v. Jeffries, 4 Burr., 
2460; Dash v. Van Kleeck, 7 John., 477; Sayre v. Wisner, 8 Wend., 
663; Knowlton v. Redenbaugh, 40 Lowa, 116, 117; State v. Auditor, 
etc., 41 Mo., 28; Taylor v. Mitchell, 57 Pa. St., 211, 212; Martin w. 
State, 22 Tex., 216; Trist v. Cabenas, 18 Abb. Pr., 144; Uwchlan 
Township Road, 30 Pa. St., 156; Litch v. Brotherson, 25 How. Pr., 
416; Bedford v. Shilling, 4 Serg. & Rawle, 408. 














' Ballinger, Mott & Terry, for appellee, in support of the construc- 
tion placed on the word “rate” by the court below, cited: Rt. S., 
arts. 4256-58; Rogon v. Aiken (S. C. Tenn., 1882), 9 Am. & Eng. R. 
C., 201; , Hays v. Penn. Co., Am. L. Reg. (Jan., 1853), p. 39, and notes; 
Richardson’s s, Johnson’s and W ebster’s s Dictionaries, word * Rates.” 
That the statute must be strictly construed, they cited: K.S., 


hh 
aa Pi 


ee > 
Eat. 


- 410 Morray & Bro. v.G., C. & S. FL R. R. Co. [Gualy, Tents 





Opinion of the court. 





arts. 4256-58; De Witt v. Dunn, 15 Tex., 108; De la Garza ». Booth, 
28 Tex., 482-3; Scogins v. Perry, 46 Tex., 114; Sedgwick on Stat, 
and Con. Cons., 279-287. 

That the repeal by the act of April 3, 1883, was a repeal of the 
penalty and the suit fell with the repeal, they cited: R. S., arts, 
4257-8; Act April 10, 1883, ch. 70, pp. 67-70; Etter v. Mo. P. R’y Oo, 
Court of Appeals, Dec. 8, 1883, 2 Tex. L. Rev., 331 (No. 49), and ref. 
erences therein, and also Tex. L. Rep., January, 1874, p. 552; Bryan 
v. Sundberg, 5 Tex., 418; Rogers v. Watrous, 8 Tex., 65; Stirman 
v, State, 21 Tex., 736; Tunstall v. Wormley, 54 Tex., 450; United 
States v. Claflin, 7 Otto, 551-2; Norris v. Crocker, 13 How., 429; 
United States v. Tynen, 11 Wall., 92; Sedgwick, 101, 105; Cooley, 
Con. Lim. (5th ed.), 443, 474; Wade on Retroactive Laws, § 301, 
and see references in notes; Gurner v. Lehigh R. Co., 55 Pa. St, 
127; New London Co. v. B. & A. Co., 102 Mass., 389; Nichols 
v. Squire, 5 Pick., 168; Connor v. Kimball, 21 Pick., 373; Leighton 
v. Walker, 9 N. HL, 59; Gaul v. Brown, 53 Me., 496. 


Derany, J. Com. App.— Article 4256 of the Revised Statutes 
limits the fare to be paid by passengers on our railroads to five 
cents for each mile or fraction of a mile. Article 4257 is as fol 
lows: “Railroad companies may charge and receive not exceeding 
the rate of fifty cents per hundred pounds per hundred miles, for the 
transportation of freight over their roads, . . . provided that 
when the distance from the place of shipment to the point of des- 
tination of any freight is fifty miles or less, a charge not exceeding 
thirty cents per hundred pounds may be made for the transportation 
thereof.” 

Article 4258. “ Any railroad company which may violate either 
of the two preceding articles shall forfeit and pay to the person it 
jured thereby the sum of five hundred dollars, to be recovered be- 
fore any court having jurisdiction of the amount, in the county 
through, or into which, the passenger or freight may have been trans- 
ported.” 

What is the meaning of the words “not exceeding the rate of 
fifty cents per hundred pounds per hundred miles?” 

Appellants insist that the word “rate” is used in the sense of 
proportion, and that it applies to freights weighing less than one 
hundred pounds, as well as to those weighing more. According to 
their view of the statute, the railroads must carry fifty pounds of 
freight one hundred miles for twenty-five cents, twenty-five pounds 
for twelve and a half cents, and one pound for half a cent. They 
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present the argument thus: “If a hundred pounds is taken as the 
unit of weight, one hundred miles must be taken as the unit of dis- 
tance; and if the same amount may be charged for one pound as 
for one hundred pounds, the same amount may be charged for one 
mile as for one hundred miles; therefore the same amount may be 
charged for carrying one pound one mile as for carrying one hundred 
pounds one hundred miles, which is unreasonable.” 

Admit the force of all this, yet the doctrine contended for by the 
appellants will lead to results equally uireasonable. Let ussee. Ap- 

liants would have the railroads carry one pound one hundred 
miles for half a cent; fifty miles for one-fourth of a cent; twenty- 
five miles for one-eighth of a cent, and when we get down to one 
mile the compensation would be too small to be discovered by the 
naked eye. These matters appear to us too minute to be made the 
subject of statutory regulation. It is certainly a rather startling 
proposition to say that the legislature intended to impose a penalty 
of $500 upon a railroad company for an overcharge of one-hundredth 
part of a cent in a freight bill. If, therefore, the word “rate” is 
used in the sense of proportion, it must be limited to the ascending 
scale; that is to say, railroads may charge fifty cents per hundred 
pounds per hundred miles, and they may charge at the same rate, or 
in the same proportion, for larger amounts and for longer dis- 
tances. 

Appellants refer us to several cases which we will notice. First 
among these is the case of Knox v. Railroad Co., 5 Rich. (S. C.), 
22. This was a suit to recover of the company the amount of over- 
charges for the transportation of a large quantity of merchandise 
and cotton. The distance was thirty-seven miles, and the company 
had charged the same amount as they would have charged for a dis- 
tance of one hundred miles. The charter allowed “ for the trans- 
portation of goods by weight not exceeding fifty cents per hundred 
pounds per hundred miles.” The court held that for heavy articles 
the company could only charge for the actual distance of transporta- 
tion at a rate not exceeding fifty cents per hundred pounds per han- 
dred miles. 

We are referred to two cases from Alabama: Harrell v. M. & M. 
R. R. Co., 59 Ala., 322; and M. & M. R. R. Co. »v. Steiner, 61 Alaz., 
559. These were cases in which large quantities of freight had 
been transported over the road for short distances. The statute 
provided that the company might, for the transportation of local 
freight, “demand not exceeding fifty per cent. more than the rate 
charged for the same description of freight over the whole line of 
its road.” In commenting upon this statement the court used the 
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following language: “The charge for the transportation over the 
whole line is so much, which is equivalent to so much per mile, 
Local freight must be carried at the same rate plus fifty per cent, 
Thus, if the charge on the whole line be one hundred, the charge 
for half the line will be fifty plus fifty per cent., equal to twenty- 
five one-hundredths added to fifty, which gives seventy- five as the 
result.” We are also referred to the case of Rogon v. Aiken, from 
Tennessee, 9 Am. & E. R’y Cases, 201. 

That was a suit to recover overcharges on a road which was only 
fifteen miles long. The charter provided that the “charge for 
transportation shall not exceed thirty-five cents per hundred pounds 
on heavy articles, for every hundred miles.” Mr. Justice Cooper, in 
commenting on the statute, says: “The charge for one hundred 
pounds on the whole length of defendant’s road would be about 
five cents; and for one pound, five.one-hundredths of one cent. It 
cannot be supposed that the legislature intended such a resuit unless 
it has said so, or used language which fairly requires such a con- 
struction. In the absence of words fixing a smaller unit, or indi- 
cating a proportion, the obvious and natural inference would be that 
the legislatare had in mind only the unit of one hundred pounds 
and one hundred miles, and intended merely to designate a maxi- 
mum charge.” The learned judge then refers to the cases which 
we have just quoted and says: “ The courts of South Carolina and 
Alabama admitted the hardship of the construction of this statute 
upon the railroad companies; but felt themse!ves constrained to 
adopt it because the language used showed a legislative intent that 
the charges should be proportioned. We are of opinion that no 
such intent appears in the language of our statute; that the object 
was to fix a maximum charge beyond which the companies could 
not go, and to leave the tariff of charges within that limit to the 
companies, subject to the rule of the common law and the regulat- 
ing power of the courts and the legislature.” 

It will be noticed that in all those cases the freight was large in 
amount and the distances below a hundred miles. And in those states 
there seemed to have been no regulation of the charges for short 
distances except the rather indefinite one in Alabama concerning 
local freight. But our statute contains the specific provision that 
when the distance is fifty miles or less the charge shall not exceed 
thirty cents per hundred pounds. No provision, however, is made 
for an amount less than one hundred pounds. We concur with the 
court below in the opinion that one hundred pounds must be re 
garded as the unit fixed by the legislature. 

If this rule be correct the present suit cannot be maintained, as 
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jn each of the counts in the petition the amount of freight carried , 
was less than one hundred pounds. 

We have not found it necessary to determine whether art. 4258 of 
the Revised Statutes was repealed by the act of April 10, 1883, or 
not, and we express no opinion on the subject. 

Our opinion is that the judgment should be affirmed. 

AFFIRMED. 

[Opinion adopted February 27, 1885.] 


ON MOTION FOR REHEARING. 


Wir, Curr Justicr.— A rehearing is asked on three distinct 
grounds. The first two refer to the fourth, and eighth counts, re- 
spectively, of the petition. In both the instances referred to in these 
counts the weight of the freight transported was below the unit of 
one hundred pounds established by the statute. 

In neither of these cases do we think the penalty can be recovered, 
for this reason: The statutory remedy is not exclusive but cumula- 
tive; and in such cases it has been universally held that he who 
would recover the penalty must bring himself within the terms of 
the statute: De Witt ». Dunn, 15 Tex., 108; De la Garza v. Booth, 
98 Tex., 478; Scogins v. Perry, 46 Tex., 111. 

In De la Garza v. Booth the statute (Pas. Dig., art. 3781) is con- 
strued which gives a severe penalty against one who fails to pay over 
money; but provides that it shall be recovered by motion. It was 
held that the penalty could not be recovered by suit. 

A similar rule, we think, should be applied to cases like the present. 

The third ground of the motion presented the case of an over- 
charge upon ten boxes of fire crackers, weighing one hundred and 
twenty pounds. 

This would come within the statute, but when we turn to the 
petition we find the case stated thus: “ One package containing two 
boxes of cannon crackers, weighing no more than forty pounds, and 
one package containing eight boxes of fire crackers, weighing 
eight pounds.” The charge was $1.56. 

The pleading will generally be construed most strongly against 
the pleader. It does not appear from the petition that these two 
packages were sent by one and the same shipment, and the same 
bill of lading. It does not even appear that they were sent by the 
same person, or at the same time, or that they were carried by the 
same train. We cannot judicially know any of these facts, and they 
should have been stated in the petition — at least it should appear 
With reasonable certainty that there was but one shipment. 

The motion is overruled. OVERRULED. 
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Brock, Orrennemer & Co. v. L. J. Larnam. 
(Case No. 2045.) 


1. LANDLORD’s LIEN.— The-landlord’s lien attaches upon whatever property the 
lessee, or his vendee who has bought it not in the ordinary course of busi. 
ness, has on the rented premises when the warrant issues and is levied, and 
this without reference to the time when the debt for rent accrued. 

2. Same — COLLATERAL SECURITY.— The acceptance of a collateral promise of 
one who purchases the stock of goods of the tenant, to pay the rent, will 
not of itself operate as a release of the landlord’s lien. 

8. LANDLORD'S LIEN — MARSHALING ASSETS.— A voluntary written obligation, 
executed by a purchaser from the tenant, on a consideration moving from 
the tenant and not from the landlord, whereby the obligor binds himself to 
pay for the tenant the rent, does not operate a release of the landlor«’s lien, 
the enforcement of which is sought against goods purchased, not in the ordi- 
nary course of business, and found and seized for rent on the premises. Nog 
in such a case can the landlord who has seized the goods be compelled by 
otherattaching creditors, who attack the purchase of the goods as fraudu'ent, 
to resort first to the voluntary promise of the purchasers to pay rent, before 
seeking satisfaction out of the goods themselves, seized under distress war- 
rant. 


4, CASES CITED AND APPROVED.— Cannon v. Kreipe, 14 Kans., 326; Calloway », 
The Bank, 54 Ga., 573; Denham v. Williams, 39 Ga., 312; Jervis v. Smith, 
7 Abb. Pr. (N. S.), 221, cited and approved, 


Aprrat from Harris. Tried below before the Hon. James Mas. 
terson. 

The statement of the case approved by both parties is adopted, 

L. J. Latham filed this suit against J. 8. Mills, for $2,700 rent, 
claimed to be due him for a building in Houston, Texas; alleging 
that on or about the Ist day of June, 1878, he rented the building 
to Mills for so long as might be agreeable to both parties, and that 
Mills, in consideration thereof, promised to pay plaintiff at the end 
of each month, during the existence of the lease, the sum of $150 
for the rent of the building; that ander said lease Mills occupied the 
building from June 1, 1878, to November 2, 1883, and paid all rents 
up to May 1, 1882. He also alleged the procurement by him of a 
distress warrant on the 2d of November, 1883, and the levy thereof 
on the same day by the sheriff of Harris county, on the property 
in the building, upon which the appellee claimed to hold a valid 
preference landlord’s lien to secure the rent. Under order of the 
court the property was sold, and the proceeds held in the sheriff's 
hands. 

Before suing out of the distress warrant, appellants (who, except 
Fant, the sheriff, were creditors of the tenant Mills) had sued out 
writs of attachment against Mills, and caused the same to be levied 
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upon the property in the store, and it was in the hands of the sheriff 
gnder writs when the distress warrant of appellee was levied. 
These attaching creditors and the sheriff were made parties defend- 
ant. They appeared and set up their respective rights as attaching 
creditors of Mills, and also alleged that about the 1st of November, 
1883, their co-defendant, Mills, for an alleged consideration of 
$4,523, sold his entire stock of goods, furniture, fixtures, etc., in the 
building to Sweeney & Coombs; and that, as part of the considera- 
tion for the sale to them by Mills, Sweeney & Coombs, on or about 
November 1, 1883, executed and delivered to said L. J. Latham 
their obligation in writing to pay him the sum of $2,523, the same 
being the rent due or to become due Latham for the building, 
and that Latham accepted the same as security to him for his rent, 
or in lieu and payment of his claim against Mills therefor, and still 
held the same, whereby he released his lien, if any he bad, upon the 
property of said Mills. They further alleged that Sweeney & 
Coombs were solvent. and able to pay the obligation, and that they 
bought the property in fraud of defendants’ rights, well knowing 
or having reason to know that Mills was making the sale to hinder, 
delay and defraud his creditors, and that the rent, if any was owing 
by Mills, was then due and should have been paid by Sweeney & 
Qoombs; but they, in fraud of defendants, advised and procured 
the distress warrant to be sued out by plaintiff and assented thereto. 
They prayed that Sweeney & Coombs should be made parties to 
the suit, and that Latham be required to resort first to his claim 
against Sweeney & Coombs before he be allowed to have recourse 
tothe proceeds of sale of the attached property, and if not, then 
that they have judgment subrogating them to the rights of Latham 
against Sweeney & Coombs, by reason of the written obligation, 
and for judgment against Sweeney & Coombs thereon. They also, 
by trial amendment, alleged that on April 17, 1884, in the district 
court of Ilurris county, in the cause of Sweeney & Coombs »v. Block, 
Oppenheimer & Co. and Halff, Wiess & Co. and J. J. Fant, sheriff 
of Harris county, for damages for levying the writ of attachment 
of said defendants upon the same stock of goods levied on by the 
plaintiff in the cause, and for which Sweeney & Coombs executed 
their obligation to L. J. Latham, a judgment was rendered giving to 
Sweeney & Coombs the sum of $7,728.32, or thereabouts, for value 
of the goods, ete.; and if the sheriff should be compelled to pay 
said judgment, he will compel these defendants to reimburse him 
upon the indemnity bond which they had severally executed to bim; 
_ and unless, therefore, said Sweeney & Coombs be compelled to pay 
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their obligation held by Latham, they would recover by amount of 
said obligation more than in any event they could be entitled to — 
no allowance having been made for rent lien in the said cause of 
Sweeney & Coombs v. Block, Oppenheimer e a/., and that these 
facts could not have been known to the defendants until the trial of 
the cause. 

On May 14, 1884, all parties appearing except J. S. Mills, judg. 
ment was rendered striking out so much of defendants’ pleadings 
as sought to make Sweeney & Coombs parties to the cause, and in 
favor of appellee Latham against J. S. Mills for $2,736.33, establish. 
ing and foreclosing a lien therefor i in favor of Latham, and direct. 
ing the payment of the same by the sheriff out of the funds in his 
hands in preference to the claims of all the other defendants. It was 
also decreed that upon the amount of the debt, interest and costs 
being fully paid to Latham out of the fund, the defendants (except 
Mills) * will be and are hereby subrogated to such rights, and such 
rights only, as the plaintiff may then have or be entitled to under 
said obligation of Sweeney & Coombs.” 

Plaintiff Latham testified that, on the day of the sale by Mills to 
Sweeney & Coombs, he received from the latter their written obli- 
gation, which he produced in court, as follows: 

“For value received, we do hereby bind and obligate ourselves to 
pay L. J. Latham the sum of twenty-five hundred and twenty-three 
dollars now owing said Latham by said J. S. Mills; and we agrea 
to pay said indebtedness to said Latham as the same matures against 
said J. S. Mills. This November 1, 1883. 

(Signed) “Sweeney & Coomss.” 

Latham testified: “I put the obligation in my desk drawer and 
have had it ever since. I never returned it to Sweeney & Coombs, 
nor declined to receive it.” He also said that he did not take it in 
lieu or stead of his claim against Mills as landlord, but took it and 
held it as additional security for his rent, to be enforced, if from 
any cause he had failed to make the money out of Mills’ property. 


Hutcheson & Carrington and C. Anson Jones, for appellant, that 
appellee had lost his preferred lien, cited: Bassett v. Proetzel, 53 
Tex., 569; Barron v. Thompson, 54 Tex., 235. 

That the lien was abandoned by taking the new security, they 
cited: Faver v. Robinson, 46 Tex., 204; Parker County v. Sewell, 
24 Tex., 238. 

That plaintiff should first exhaust the security he held from 
Sweeney & Coombs, they cited: Evertson v. Booth, 19 Johns., 486- 
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492; White & Tudor, Leading Cases in Eq., vol. 2, par. 1, p. 259; 
id., 314, 316. 


Jones & Garnett, for appellee, that Sweeney & Coombs were not 
proper parties to the suit, cited: liardy v. De Leon, 5 Tex., 232; 
Matossy v. Frosh, 9 Tex., 612; Tulane v. McKee, 10 Tex., 338; 
Lewin v. Houston, 8 Tex., 96. 


Srayron, Assocrare Justice.—It mattters not that Mills may 
have bought some or ail of the goods seized under the distress war- 
rant sued out by Latham, after a part of the rent became due; for 
his lien attached upon whatever property Mills or his vendees had 
upon the rented property, the latter not being purchasers in the 
ordinary course of business, nor the property removed from the 
rented premises, and so for the payment of all rent due without 
reference to the time it accrued. ; 

The court, therefore, did not err in rejecting the testimony of the 
witness Kiam. 

There is nothing in the record to show that Latham had aban- 
doned his landlord’s lien. 

The acceptance of the collateral promise of Sweeney & Coombs 
to pay the rent due by Mills would not, of itself, operate as a re- 
lease of the lien held by Latham. 

The evidence shows very clearly that Latham received the prom- 
ise of Sweeney & Coombs as an additional security for the rent due 
to him. 

The other assignments involve the question whether the appel- 
lants had the right to delay Latham in the recovery of the money 
due to him for rent out of the proceeds of the goods seized, which 
were practically in the hands of the court, and to force him first to 
resort to Sweeney & Coombs on their promise to pay the rent. 

The petition of Latham was filed on December 7, 1883, and, so 
far as the record shows, no effort was made by the appellants to 
obtain this character of relief until the day before the trial; and if, 
upon this ground alone, the court had declined to entertain the 
prayer for such relief, if under the facts it could have been given, 
there would have been no error. The trial occurred on May 14, 
1884. 

As between Mills and Sweeney & Coombs, the title to the prop- 
erty seized passed to the latter, and Latham had a superior lien 
upon it whether that sale was valid against other creditors or not. 

The appellants have attachment liens, valid only in the event the 


sale from Mills to Sweeney & Coombs was fraudulent. 
Vou. LXIII — 27 
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The instrument executed to Latham was not upon valuable con- 
sideration running from him to its makers, and hence he is not, in 
reference thereto, to be treated as he would be entitled to be were 
there a consideration other than the conveyance from Mills to 
Sweeney & Coombs to support the promise made by the latter, 

Latham, then, by virtue of his superior lien, has a claim on the 
fund in court for the payment of his debt, and he has also the 
claim on Sweeney & Coombs, based on their promise made to him, 
which the appellants aver was but a part of a transaction through 
which Mills transferred his property in fraud of their rights as his 
creditors. 

Under such a state of facts, cana court of equity marshal the 
securities held by Latham? 

The rule in reference to this matter is thus well stated by the 
supreme judicial court of New Hampshire: ‘“ Where one creditor 
has a lien upon two funds, and another creditor has a lien upon one 
only of these funds subject to the lien of the former, a court of 
equity will often compel the former to exhaust the fund upon which 
he only has a lien, before allowing him to satisfy any part of his claim 
out of the other fund. . . . But these principles can apply only 
where the creditor’s right to resort to both funds is clear, and not 
seriously disputed, and where the remedies available for reaching 
and applying the funds are reasonably prompt and efficient.” Kid- 
der v. Page, 48 N. H., 382. 

This rule is reasonable and is well sustainea by authority. Can- 
non v. Kreipe, 14 Kan., 326; Calloway v. The Bank, 54 Ga., 573; 
Denham v. Williams, 39 Ga., 312; Briggs v. Planters’ Bank, 1 
Freem. Ch. (Miss.), 584; Jervis v. Smith, 7 Abb. Pr., 221; Wolf 2 
Smith, 36 Iowa, 457; Pomeroy’s Eq., 1414; Story’s Eq., 642, 645. 

Under the facts before us, if Latham were compelled to resort 
first to his claim against Sweeney & Coombs, he would necessarily 
be delayed in the collection of his debt; for it is obvious that, if 
at all, he could enforce his claim against them only through an 
action which would probably be resisted, whereas, in the present 
action, there is a fund in court out of which he may be at once paid. 

This delay, if he could be compelled to undergo it, has been in- 
creased by the failure of the appellants, who were originally made 
parties to the suit, promptly to ask the relief which they now seek. 

If the sale made by Mills to Sweeney & Coombs was, as alleged by 
appellants, made with intent to defraud creditors, that matter would, 
doubtless, be urged by Sweeney & Coombs, if suit was brought 
against them on their promise made to Latham, and especially so 
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if in the other proceedings the sale be set aside by creditors for 
fraud; and although pleaded by a party to the fraud it would be a 
good defense to the action, for under the facts Latham could no 
more enforce the promise made to him directly than could he had 
the promise been made to Mills, and by him assigned to Latham. 
He would not be entitled to such protection as would be a bona jide 
holder of negotiable paper executed under circumstances similar to % 
those charged by appellants to have existed. Nellis v. Clark, 20 ; 
Wend., 24; 8. C., 4 Hill, 424; Briggs v. Merrill, 58 Barb., 389; 
Dyer v. Homer, 39 Mass. (22 Pick.), 253; Bailey v. Foster, 26 Mass. 
(9 Pick.), 140; Merrick v. Butler, 2 Lansing, 105; Ager v. Duncan, 
50 Cal., 327; Goudy v. Gebhart, 1 Ohio St., 263; Powell v. Inman, 
7 Jones, 28; Bump on Fraudulent Conveyances, 454. 

The answer of the appellants showing that Sweeney & Coombs 
have a defense which they could urge against their promise to 
Latham should he seek to enforce it, a court of equity would not 
compel him to resort to a fund, the recovery of which may be de- 
feated. 

The facts alleged by appellants which make the promise to 
Latham illegal may not exist; but in this case, in which the appel- 
lants are seeking to have securities marshaled, the facts on which 
they base their claim as to them must be taken to be true. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered February 27, 1885.] 





Brock, Oprennemer & Co. v. Sweeney & Coomps. 


(Case No. 2042.) 









1, DAMAGES— DISTRESS WARRANT.— Suit was brought to recover damages 
against an ofticer who had seized goods under an attachment, and the same 
goods were held by the same officer under distress warrant, levied for rent 
due for the store-house, in which the goods were exposed for sale, and where 
they were seized, and the amount and justness of which was admitted. 
Held: 

(1) The amount for which the distress warrant was levied was a defense 
for the officer pro tanto, which amount should have been deducted from the 
amount of damages, if any, found. 

(2) When the pleadings were sufficient to maintain such defense, in the 
absence of special demurrer or of instructions asked upon the point, the 

failure of the court to give them is not such an error as will require a 

reversal, 
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2, DAMAGES, MEASURE OF.—In a suit brought to recover damages for goods 
seized under attachment, and sold practically at retail some time afterwards, 
the court instructed the jury as follows: ‘If you find for the plaintiffs, 
find for them the fair and reasonable market value of the goods at the time 
and place of seizure, and eight per cent. thereon from the time of this date; 
such valuation, of course, not to be less than the price for which said goods 


were actually sold; and the amount you may so find is actual damages,” 
Held: 


(i) The instruction, in so far as it directed the jury to find as actual dam. 


ages a sum not less than the sum the goods actually sold for, was erroneous, 
and under the facts misleading. 

(2) That if the stock was sold by the Sheriff in original packages, or in 
such manner as to bring the greatest price, the sum realized at such gale 
would be a fact to be considered with other facts in estimating the damage 
but would not establish the real value of the goods sold at the time of seiz- 
ure, The value at that time would form the measure of damages based on 
value. 

8. Fact CASE.—See statement of case for facts which, on an issue involving 
the fraudulent sale of a stock of goods, required that a new trial should 
have been granted. 


Aprreat from Harris. Tried below before the Hon. James Mas- 
terson. 

On the 1st day of November, 1883, the appellees, Sweeney & 
Coombs, bought from J. 8S. Mills his entire stock of goods, store 
fixtures, etc., then in the store occupied by Mills, at Houston, 
Texas, and were at once placed in possession of the property pur- 
chased. 

Sweeney & Coombs, according to their testimony and that of 
their agent, paid $2,000 cash for the goods, and in addition obli- 
gated themselves for the goods to pay L. J. Latham $2,523 owing 
him by Mills for rent of the store. 

On the evening of the day of the sale, Block, Oppenheimer & Oo. 
and Halff, Weis & Co. brought suit against J. 8S. Mills for debts 
owing by him, and aggregating about 83, 100, and -not then due, and 
in these suits caused attachments to be issued and levied on the 
entire stock of goods, store fixtures, etc., sold to Sweeney & Coombs 
by J. S. Mills, and then in the possession of Sweeney & Coombs. 
Afterwards the attaching creditors mentioned procured an order in 
chambers, and under this order had the property so levied on sold, 
and at the sale it brought $7,454.97. 

Before the next term of the district court for Harris county 
appellees instituted this suit to recover from the attaching creditors 
and the sheriff the value of the property levied on and sold as above 
stated, the value being laid at the sum of $7,454.97. Appellees also 
claimed exemplary damages. 
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Appellants replied — 
1st. A general denial. 

2d. That the goods taken were taken under process of attach- 
ment issued out of the district court of Harris county, in suits of 
sundry parties against J. S. Mills, whose goods they were and sub- 
ject to his debts. That if appellees acquired any interest in said 
goods before levy, they did so with the intent and purpose to 
defraud the creditors of Mills, who was largely indebted at the time 
of sale, and was actually and notoriously insolvent; and that the 
plaintiffs, well knowing of his being in debt and insolvent, and 
knowing that he transferred the property with the intent and purpose 
of defrauding his creditors and to put his property beyond their 
reach, bought it, and out of due course of trade. They set up the 
amount of their debts. Theyalso pleaded that additional writs had 
been levied on the property, among which was one in favor of L. J. 
Latham v. J. S. Mills for $2,600, No. 11,358, in the district court 
of Harris county, Texas, under which likewise the property was 
seized and held. 

Verdict for plaintiffs for $7,738.52. 

Sweeney & Coombs did business as pawnbrokers in [louston, 
across the street from Mills. They knew that, in the sammer of 
1883, he was slow paying; he was sometimes slow meeting bills 
with plaintiffs; had bought goods from Mills several times during 
the spring‘and summer of 1883, prior to buying him out; $2,800 at 
one time, $500 another and $900 another time; these were bought at 
fifty cents on the dollar, but many of them were old goods. The 
last purchase made of him was about six weeks before the final sale 
of the entire stock. 

When they bought out Mills’ stock they were informed that he 
owed eighteen months’ rent to Latham for the store he was occupy- 
ing; that the rent was a lien on the stock, and they assumed to 
pay it. 

Sweeney testified that he did not know of any debt except : 
Latham’s; did not care and did not inquire to know, and that it was . 
none of his business. 

Coombs went to Garnett & Jones to consult them about the buy- 
ing out of Mills, but not because they were afraid of the transaction, 
only they never made a trade of that size without advice of lawyers; 
they did not inquire when they bought from him former lots of 
goods. 

The proposition to sell was made in the night-time, and the newé 
night Mills invited plaintiffs over to his store to see the goods and 
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look over the inventory, and they went there about 9 o'clock af 
night. It was not consummated that night. 

The next morning, after breakfast, Mr. Garnett, representing 
Mills, went to plaintiffs and wanted to make a trade for the goods; 
he went over, and by 9 o’clock in the morning completed the exam. 
ination of the goods, and soon afterwards Mr. Garnett returned 
and offered to sell the goods at $6,000, which was declined. Ina 
short time Mr. Garnett went again and offered to take $5,000, which 
was declined, but was offered $4,500. Mr. Garnett returned and 
replied that Mills would not take $4,500. He then left, and the 
matter ended. In an hour or so Mr. Garnett came again and said 
Mills had decided to take $4,500, and they traded. 

This was about 11 o’clock A. M., and between then and sundown 
they sold $600 worth of their goods, $517 in cash, according to 
Coombs’ testimony. 

Coombs’ understanding was, at the time he bought out Mills, that 
he owed $1,000 besides the $2,500 owed Latham for rent, and that 
his reason for selling out was that he and his wife did not get along 
well together in the store, and he wanted to sell out, pay up and 
quit the business. This is what Mr. Garnett told him. 

They did not tell anybody while trading with Mills that they 
were about to buy him out; did not ask any of Mills’ neighbors as 
to his solvency, nor make any inquiry of any one about it. 

They knew that it is the custom in Houston to pay the rent of 
stores monthly. 

Coombs testified that, ordinarily, when a man is eighteen months 
behind with rent, it would indicate that he was hard up for money 
to pay with. 

Coombs testified that he thought they were getting the goods at 
fifty cents on the dollar. 

They did not buy the goods to sell in their own store or replenish 
their stock, but as a speculation to sell out in his own store, and they 
did not propose to keep the store longer than was necessary to sell 
out their goods. 

The plaintiffs testified that they regarded Mills as honest and 
solvent, and that they had no facts leading them to suspect his 
solvency. 

Nine witnesses, doing business on the same block, testified that 
Mills was notoriously insolvent at the time he sold his stock of 
goods. Three others thought him solvent, one. of whom knew 
he was hard pressed, and another had been absent in Europe most 
of the year. The goods sold constituted the entire property of 
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Mills. No provision was made for other debts, and the purchasers, 
instead of paying the Latham debt then due, sent him a written 
romise of future payment, and failed to pay it. 

M. W. Garnett, a witness for plaintiffs, and one of their attorneys 
in the case, testified: ‘ That for three or four years before the sale 
to Sweeney & Coombs, witness had been the attorney for Mills, and 
they had been and were friends; that Mills frequently called on 
witness to assist him in matters where his services were required, 
rather asa friend than as a lawyer; and witness, whenever he could, 
would assist him; that on the morning of the second day before the 
sale by Mills to Sweeney & Coombs, Mills came to witness’ office 7 
and said he wanted to sell out, and desired witness to assist him, q 
which witness told him he would do. Witness knew that Mills and 
his wife had not been getting along well together in the store, and 
that they had recently had serious trouble, which resulted in Mrs. 
Mills leaving her husband and staying away from him a short time. 
The impression made on witness, by his conversation with Mills on 
the morning mentioned, was that Mills’ purpose in wanting to sell 
out was to quit the business and avoid further trouble with his wife. 
On the following morning, the plaintiff, Sweeney, called at office of 
witness and informed him (witness) that Mills wanted to sell out to 
Sweeney & Coombs, and had referred Sweeney to witness about 
the matter. Sweeney then asked me whether a merchant could 
sell out in that way. I replied to him that I was Mills’ lawyer, 
j and could not advise him (Sweeney) as a lawyer; but as a friend, 

I would say to him that I knew of no reason why such a sale 
could not be made, and that I thought it would be all right, and 
to’go on and make the purchase if the terms suited him. Mr. 
Sweeney then told me to see Mills and tell him to go on and make 
out an invoice of what he had, and that as soon as Sweeney & 
Coombs could get through the business of the day and leave their 
stores, that they would come over to Mills’ store and examine the 
invoice and goods. Mr. Sweeney then left, and I went down to 
Mills’ store and informed him of the conversation between Sweeney 
and!. The next morning, between 8 and 9 o’clock, at Mills’ request, 
I went over to see Sweeney & Coombs about the trade. They de- 
clined entertaining any proposition until Mr. Coombs could go over 
and examine the goods again by daylight, they having (according to 
their statement to*me) examined the goods the night before. Mr. 
Coombs then left, as he said, to go to Mills’ store to examine the 
goods, and I returned to my office. In the course of an hour, I 
went back to Sweeney & Coombs’ store, where I found both 
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Sweeney and Coombs, and told them that Mills would take $6,000 for 
the stock and fixtures. They refused to give this, and said that 
$4,000 was as much as they would give. I then left, and after 
seeing Mills again, returned to Sweeney & Coombs’ store, and 
told them that Mills had authorized me to take $5,000 for the 
property. This they refused to give, and after talking for some 
time they proposed to give $4,500 for the property. I went back 
and saw Mills, who pafmed to sell at that price. I informed 
Sweeney & Coombs of this, and as they refused to offer any 
more, I left them and returned to my office, and supposed the 
matter was ended. After I had been in my office some time, 
probably an hour, Mills came up and said he had finally con- 
cluded to take the $4,500. I then went down again.to Sweeney & 
Coombs’ store, and notified them of Mills’ acceptance of their offer, 
and told Coombs to go and get a notary public, and come on around 
to Mills’ store, where I would meet him. I then went to Mills’ 
store and in a short time Coombs and the notary came in. Mills 
and his wife then executed and acknowledged a bill of sale, which I 
had already drawn up, to Sweeney & Coombs, for the stock of 
goods and fixtures and lease of the store, and Mr. Coombs then paid 
me for Mills, and in Mills’ presence, for the goods, etc., $2,000 in 
cash, which I then and there counted and handed to Mills, and 
Coombs also at that time executed the obligation of Sweeney & 
Coombs to L. J. Latham for the payment of rent owing Latham by 
Mills, which was then understood to be $2,523. After the money 
was handed Mills, he turned it over to his wife. Immediately upon 
the closing of the trade, Mills turned over the store and all in it 
into the possession of Coombs, This was between 11 and 12 o'clock 
in the morning, according to my recollection. 

* When Mills came to me to assist him in selling, I did not know 
that he was insolvent. I knew of only two debts that he owed, and 
I did not know whether they were paid or not. One of these debts 
was a claim that was in the hands of Davis & Sayles, of Galveston. 
According to my recollection, this claim was about $1,200 or $1,300, 
and was settled by Mills giving his notes on short time. I 
think this was in the summer of 1883. I do not know whether 
these notes had been paid at the time of the sale to Sweeney & 
Coombs or not. The other claim against Mills that I knew of was 
held by Mr. Archer, of Houston. I think the claim was about $200. 
When I went to see Sweeney & Coombs about selling them the 
stock, I told them that Mills owed the rent to Latham, and about 
$1,000 outside of that; that was what Mills told me. I further 
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told Sweeney & Coombs that Mills was not getting along well with 
his wife, and that his object in selling was to settle up and quit the 
business.” 


Hutcheson & Carrington and C. Anson Jones, for appellant, 
that the law requires a reversal on the undisputed facts, cited: Ed- 
mundson vw. Silliman, 50 Tex., 111; Humphries v. Freeman, 22 Tex., 
50; Edrington v. Rogers, 15 Tex., 195; Mills v. Howeth, 19 Tex., 
957; Taylor v. Ashley, 15 Tex., 51; Chandler v. Meckling, 22 
Tex., 42; H. & T. C. R. R. Co. v. Schmidt, 61 Tex., 286. 

That the knowledge by appellees that Mills was not able to meet 
his engagements vitiated the sale, citing: Reeves v. Shry, 39 Tex., 
636, 637; Chamblee v. Tarbox, 27 Tex., 145. 


Jones & Garnett, for appellees, on charge of the court, cited: 
Powell v. Haley, 28 Tex., 55, 56; Fowler v. Waller, 25 Tex., 701; 
_ Robinson v. Varnell, 16 Tex., 387; Cole v. Cole, 17 Tex., 4; Linn v. 
Wright, 18 Tex., 340; Farquhar v. Dallas, 20 Tex., 200; Bast v. 
Alford, 20 Tex., 229. 

That the verdict and judgment should not, under the facts estab- 
lished, be disturbed, they cited: Carter v. Carter, 5 Tex., 101 and 
102. 


Srayron, Assocrare Justice.— The appellees claim to have pur- 
chased from J. 8. Mills, on November 1, 1883, his entire stock of 
goods for the sum of $4,500. 

There is very considerable conflict in the evidence in reference 
to the value of the goods, varying from $4,500 to $15,000. 

The evidence of the appellees themselves shows that they were 
intending and thought they were purchasing the goods at avout half 
their cost. One of them stated that “when goods were sold in 
bulk, as those were, fifty cents on the dollar is about as much as 
they ever sell for;” thus attempting to show what the fair market 
value was. They, however, stated that they expected to realize a 
larger sum for them by selling at retail. 

After the goods were seized by the sheriff, they were sold under 
an order of the court, but at what time that sale was made does 
not appear. It was practically a sale in small parcels, at auction, 
which continued six or seven days, and thus the goods sold by the 
sheriff were made to bring $7,276.80. 

There was a verdict and judgment for appellees for $7,728.32, for 
actual damages. 

The court instructed the jury as follows: “If you find for plaint- 
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iffs, find for them the fair and reasonable market value of the goods 
at time and place of seizure, and eight per cent. per annum interest 
thereon from that time to this date; such valuation, of course, not 
to be less than the price for which said goods were actually sold; 
and the amount you may so find is actual damages.” 

This charge was erroneous and misleading. 

The first part of the charge was correct, and gave the true meas- 
ure of damages in an action for the conversion of goods. Blum 
v. Thomas, 60 Tex., 161; Tucker v. Hamlin, 60 Tex., 174. 

The latter part of the charge was erroneous, and under the facts 
misleading. 

The sale was made at some time subsequent to the seizure and 
practically at retail, and could not be made the measure of damages. 

The value of the goods may have increased between the time of 
seizure and of sale. 

Interest, in addition to the market value at the time and place of 
seizure, is the compensation to which a person in an action of this - 
kind is entitled. 

If between the time of seizure and sale the property depreciates 
in value, that cannot affect the right of the person whose property 
has been illegally converted; and if it increases in value, that fact 
cannot affect the amount of the recovery. 

If a stock of goods seized be sold in original packages, or in the 
manner in which a sheriff, acting for the best interests of the 
parties interested, would ordinarily sell, the price which they brought 
at such a sale would be a fact to which a jury might look, in con- 
nection with other facts in evidence, for the purpose of ascertaining 
the value of the goods at time of seizure; but this would be buta 
fact, not establishing the minimum or real value of the thing sold. 

The charge given precluded the jury from finding that the goods 
at time of seizure were of value less than they sold for at a subse- 
quent period. 

That there may have gbeen a preponderance of evidence, in the 
opinion of the court below or in the opinion of this court, tending 
to show that the verdict of the jury was not excessive, does not ob- 
viate the objection, for there was evidence from which the jury 
might have found that the goods at the time and place of seizure 
were not of value equal to the sum for which they were subsequently 
sold. 

Some of the charges asked by the appellants contained a correct 
legal proposition, but they each would have been charges upon the 
weight of evidence, and the court correctly refused to give them, 
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It is true, if the property was seized by the sheriff under a distress 
warrant issued at the suit of Latham for rent due to him from Mills, 
which Sweeney & Coombs failed to pay, after having agreed to do 
so, as a part of the price of the goods, that such seizure, so far as 
made to secure that debt, would operate as a defense to the sheriff; 
for to that extent the seizure would be legal whether the sale to 
Sweeney & Coombs was fraudulent or not. 

No damages could result to them from such seizure, admitted to be 
valid and secured by lien on the goods to enforce which the seizure 
was mace. 

The appellees could not recover from the sheriff or the other ap- 
pellants, in any event, such sum as may be paid, on the debt due 'to 
Latham, out of the proceeds of the goods seized; otherwise they 
would recover the full value of the goods seized, and at the same 
time have a part of the proceeds applied to a debt which they were 
personally bound to pay, and secured by a lien on the goods fully 
recognized by them at the time they purchased. 

If the pleadings and evidence were sufficient to enable the ap- 
pellants to maintain this defense, and without critically examining 
that question we may say that, in the absence of a special demurrer, 
the pleadings were probably sufficient, then the appellants should 
have asked a charge upon this subject. 

This was not done, and the judgment could not be reversed for 
the sole reason that the court failed to give a charge upon that sub- 
ject, when not asked todo so. The failure to give such a charge 
no doubt led to an excessive verdict, which gives to the appellees a 
sum which the facts show they were not entitled to, if entitled toa 
verdict at all. The excessive character of the verdict, in view of 
these matters, was urged in the motion for a new trial. 

The appellants also sought a new trial, on the ground that the 
evidence did not authorize the finding that the sale made by Mills 
to Sweeney & Coombs was not made with intent to defraud the 
creditors of the former with full knowledge of that fact by Sweeney 
& Coombs. 

We have carefully examined all the evidence in the case, and feel 
constrained to say that the undisputed facts are of such a character 
as to have required the court below to grant a new trial. Edmund- 
son »v. Silliman, 50 Tex., 112; Chandler v. Meckling, 22 Tex., 42; 
Humphries v. Freeman, 22 Tex., 50; H. & T.C. R’y Co. v. Schmidt, 
61 Tex., 285. 

The evidence renders it as certain and clear as such a question 
can be made that Mills was insolvent, and that he made the sale to 
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Sweeney & Coombs for the purpose of defrauding his creditors, and 
that such was their situation and past course of dealing with him, 
that it is impossible for an unbiased mind, in view of all the faets 
in the case, to avoid the conviction that Sweeney & Coombs knew 
of his fraudulent purpose and assisted him in it. 

In view of the fact that the cause will have to be remande(, it is 
not deemed proper to analyze or comment, upon the evidence found 
in the record. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered February 27, 1885.] 





Gro. F. Smrons er au. v. Country or JACKSON. 
(Case No. 2014.) 


1. COUNTY TREASURER’S BOND— SCHOOL FUND.—The statutory bond required 
of a county treasurer (Rev. Stat., art. 989) renders the sureties thereon 
hable for any misappropriation of the school fund, of any description, 
without reference to the source from which it might be derived. It in- 
cludes all available school funds obtained from the state treasurer, as well 
as interest arising from bonds procured through the sale of the four leagues 
of land set aside to each county, and interest on notes given on their sale. 

. SAME.—If the county court should, through error, appropriate permanent in- 
stead of available school funds, for school expenses, and make the county 
treasurer their custodian, the sureties on his official bond would be liable 
for their safe-keeping. 

3. SamE.— The sureties on the official bond of a treasurer will be held liable for 
the safe-keeping of school money received by him as such, though at the 
time of the execution of the bond its receipt by the treasurer may not have 
been contemplated by the parties. 

4, Samer —JUDGMENT.— Judgment against a defaulting treasurer, for school 
funds intrusted to his custody as such, should bear interest from the first of 
the year succeeding his default. 


vo 


Appear from Jackson. Tried below before the Hon. Wm. H. 
Burkhart. 

Suit by Jackson county against George F. Simons and Frank B. 
Owens, sureties of Wm. Wood, late treasurer of that county, who, 
it was alleged, had absconded and was insolvent, and therefore was 
not sued. ; 

The cause was tried by the court without a jury, and a judgment 
rendered in favor of the plaintiff for the sum of $1,385.19, being 
for $1,233.11 principal, and interest thereon from January 1, 1883. 
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The sum claimed was interest paid by purchasers of Jackson 
county school land. 

It would seem that none of the interest on the school land notes 
was in the hands of the treasurer when the bond sued on was exe- 
cuted, and it was alleged in the defendants’ answer, to which ex- 
ceptions were sustained, that the receipt of any school land notes 
interest was not in contemplation of the parties to the treasurer's 
bond when it was executed. 


Glass & Callender and Stockdale & Proctor, for appellants, cited 
in support of their proposition that the sureties were not bound: 
pee on Liability of Officers and Agents of Corporations, 
p. 531, § 20; White v. East Saginaw (Sup. Ct. of Mich., 1880), 10 
Cent. L. 1. Dey ‘496, 497, and cases there cited; Grocers’ Bank v. King- 
man, 16 Gray, 473; Robinson v. Milland, 133 Mass. (see Amer. 
Law Reg., May, 1883, vol. 22, p. p. 349, 350); City of Harrisonville 
v. Porter (Sup. Ct. of Mo., 1883). See 16 Cent. L. J., p. 96; Nat. 
Mech. Banking Association v. Conkling (N. Y. Ct. of App.), re- 
ported in 15 Cent. L. J., 373, 374. 


A. BL. Peticolas, for appellee, that the sureties were bound, cited: 
Borden v. Houston, 2 Tex., 594; State v. Kelly, 43 Tex., 667; Hous- 
ton Co. v. Dwyer, 59 Tex., 113; Broome v. United States 15 How., 
143, 158; Gauson v. U nited States Circuit Court, U. 8. for La. 
Strong, Judge, Oct.’ term, 1878, Cent. Law J., vol. 8, p. om King ». 
United States Circuit Ct. Ohio, Oct. term, 1878, Miller, J., Cent. L. 
J.; United States v. McCartney, U. S. D. C. Mass., Lowell, J., 1879, 
10 Cent. Law J., 113; me oy v. Gallagher, 46 Pa. St., 205; Boehmer 
v. Schuylkill, 46 Pa. St., 452; W alker 2. Chapman, 22 Ala., 116; 
Ford v. Clough, 8 Me., 334; Mahaska v. Ingalls, 14 Iowa, 170; R.S., 
art. 2987; Evans w. State, 36 Tex., 3238; Barasts v. Henderanti, 21 
Tex., 588, 590; Atkins v. Ware, 35 Tex., 583; Close v. Fields, 13 Tex., 
625. 


Wuur, Curer Justice.— The bond upon which this suit was 
founded was conditioned that Wood, the county treasurer, would 
safely keep and faithfully disburse the school fund according to law, 
and pay such warrants as might be drawn on said fund by compe- 
tent authority. 

These are the conditions prescribed by law for the bond to be 
given by the county treasurer to secure the school fund belonging 
to the county. I. S., art. 989. 

The language of the statute would make the sureties upon such 
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bond liable for any misappropriation of the school fund of any de- 
scription without reference to the source from whence it might be 
derived. 

The available school fund, as defined in arts. 3703 and 3704 of the 
Revised Statutes, embraces only such moneys as are partitioned 
among the various counties from the treasury of the state. The 
bond includes that fund within its protection (id., art. 4036); but this 
is not the only fund which in contemplation of law may be made 
available for the annual expenses of the free school system. Each 
county has four leagues of land allotted to it for school purposes. 
These lands belong to the counties and may be sold in manner as 
prescribed by commissioners’ courts, the proceeds to be invested in 
bonds, and the interest accruing upon these bonds is to be made 
available for the current expenses of the free schools of the respect- 
ive counties to which it belongs. This interest when received by a 
county must go into the hands of its treasurer, and is secured by 
the letter and clear intent of the conditions we have recited. It 
is the duty of the county treasurer to receive all moneys belonging 
to the county, from whatever source they may be derived (id., art. 
9), and the theory of the law is that the bonds prescribed for his exe- 
cution cover all the moneys thus coming into his custody. [ad it 
been the intention of the law to protect by the bond in question only 
a portion of the school fund, it would have sostated. By using terms 
comprehensive enough to embrace the entire fund, it was clearly in- 
tended to include at least all such amounts as were subject to dis- 
bursement by the county commissioners’ court. Were the amounts 
alleged in this case to have been embezzled embraced by words of 
this description? They consisted of interest upon notes received for 
the purchase money of the four leagues of land granted to Jackson 
county for school purposes. If instead of taking notes the county 
had received money and exchanged it for bonds, the interest upon 
these bonds would, as we have seen, have been available for the cur- 
rent expenses of the county’s free schools. The interest upon the 
proceeds of these bonds are not, therefore, in contemplation of law, a 
part of the permanent school fund, but of that which is to be used 
in payment of annual expenses. In this case it was so treated by 
the commissioners’ court, and was by them duly transferred to the 
available fund, and as such committed to the care and custody of 
the county treasurer. It then became his duty safety to keep it and 
faithfully to disburse it, and for his default in these respects we 
think the sureties upon the bond in question were responsible. 

If the appropriation of this fund to school expenses made by the 
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commissioners was unauthorized, we do not see that this would ex- 
cuse the bondsmen, for it is well settled that the sureties of an offi- 
cer intrusted with public funds are liable for his defalcations, though 
the moneys in his charge were collected and placed there without 
warrant of law. For instance, the sureties of a tax collector are 
responsible for the taxes collected by him, though they were ob- 
tained under an illegai or void assessment. County of Mahaska »v. 
Ingalls, 14 Iowa, 170: Ford v. Clough, 8 Me., 334; Boehmer v. 
Schuylkill, 46 Pa. St., 452; Wylie v. Gallagher, id., 205. 

This, in effect, disposes also of the point made that the sureties 
cannot be held liable for the money recovered in this suit, for the 
reason that it did not come into the treasurer’s hands till after the 
bond was executed. The money was received during the term of 
office for which the bond was given, and it was money which, as 
we have seen, the law contemplated should be taken into keeping 
by the county treasurer. The condition of the bond including this 
character of funds, it was not imposing a greater burden upon the 
sureties tham they had agreed to bear, to make them responsible 
for it. 

Numerous cases may be found in the reports of our own and 
other states where the sureties upon official bonds have been held 
liable for funds received by their principal after the execution of 
the bond, which funds it was not at the time contemplated should 
come under his charge. Borden v. Houston, 2 Tex., 594; Houston 
v. Dwyer, 59 Tex., 113; State v. Kelly, 43 Tex., 667; Broome v. 
United States, 15 How., 143; United States ». McCartney, 10 Cent. 
L. J., 113;, Walker v. Chapman, 22 Ala., 116. 

But we think the court erred in not adjudging interest upon that 
amount from January 1, 1881, instead of January 1, 1883. 

The defaleation seems to have occurred in 1880, during the exist- 
ence of the bond upon which this suit is founded. It is only on 
this supposition that the suit can be maintained upon the present 
bond. If it occurred after the term for which the defendants were 
sureties, they were not liable; but the sureties for his next term 
were alone responsible. Interest should have been computed from 
the first of the year succeeding the default, which was 1881. The 
judgment will therefore be reversed and rendered for the appellee 
for the principal sum recovered below, with interest from January 
1, 1881, and the costs of this court and the court below. 


REVERSED AND RENDERED. 


[Opinion delivered February 27, 1885.] ~ 
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M. S. & R. Core v. C. W. Noster. 
(Case No. 2084.) 


1, CESTUI QUE TRUST — LIMITATION — LAPSE OF TIME.— No lapse of time will 
bar the cestui que trust from enforcing a resulting trust, so long as the trust 
relation is admitted, and there is no adverse holding by the trustee or those 
claiming under him. 

2. CONSTRUCTIVE TRUSTS.—In constructive trusts the rule is different. There 
limitation runs from the time at which the cestui que trust could have indi- 
cated his right, by action, or otherwise, 


Aprrat from Harris. Tried below before the Hon. James Mas- 
terson. 

Suit by appellee on the 17th day of October, 1882. Its object 
was to recover two lots in the city of Houston. It sought to enforce 
an alleged trust, created by operation of law, fifteen years after the 
facts and circumstances transpired out of which, it is claimed, the 
trust arose. The petition of appellee claimed that S. I. Noble, Jr. 
(who was the former husband of M. S. Cole, appellant), and during 
his coverture with her, purchased the land in controversy with two 
notes belonging to him, appellee, and wrongfully took the title in 
his own name. Appellant M. S. Cole, as sole heir of her deceased 
children by S. F. Noble,-Jr., and in her community right, held the 
legal title, and constructive possession under a deed which had been 
duly recorded for fifteen years. Appellants answered by demurrer; 
general denial; by plea of stale demand, wherein they alleged that 
the pretended trust arose more than ten years before the commence- 
ment of this suit, during which time appellee was conusant of the 
facts and circumstances out of which he claimed it arose; that the 
deed of S. I’. Noble, Jr., was duly recorded in the Harris county 
record of deeds in August, 1867; that descent was cast by the death 
of S. F. Noble, Jr., in December, 1867, etc. The case was tried by 
the judge, without the intervention of a jury, and judgment ren- 
dered in favor of appellee. 


Pressley K. Ewing, for appellant, on lapse of time, cited: Hunter 
v. Hubbard, 26 Tex., 547; Carlisle v. Hart, 27 Tex., 352; Brown », 
Guthrie, 27 Tex., 611; Hodges v. Johnson, 15 Tex., 574; Taylor ». 
Campbell (per Stayton, J.), 59 Tex., 315; Hill on Trustees, sec. 264 
(note). 


That the facts revealed nothing to excuse the delay — citing: Me- 
Kin v. Williams, 48 Tex., 89; Carlisle v. Hart, 27 Tex., 352; Wag- 
ner v. Baird, 7 How. (U.%.), 258; Wait’s Actions and Defenses, vol. 
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3, p. 473; Wright v. Vanderplank, 8 DeG., M. & G., 133; Carr ». 
‘Bobb, 7 Dana (Ky.), 407; Locke ». Armstrong, 2 Dev. & Bat. Eq. 
(N. C.), 147; Roberts v. Tunstall, 4 Hare, 257; Clegg v. Edmond- 
son, 8 DeG., M. & G., 487; Perry v. Craig, 3 Mo., 316. 


C. Anson Jones, for defendant in error, cited: Lindsay v. Jaffray, 
55 Tex., 639; Dailey v. Starr, 26 Tex., 566; McKin v. Williams, 48 
Tex., 89. 


Wut, Curer Jusrice.— This cause was submitted to the judge 
below without the intervention of a jury, and his conclusions of 
law and fact are found in the record. 

Neither of the two assignments of error, relied upon in this court, 
questioned the correctness of his conclusions of fact, and hence they 
must be taken as correct, and more especially if borne out by the 
evidence. 

The eighth assignment of error (the only one relied on in appel- 
lants’ original brief) claims that the uncentradicted facts establish 
conclusively that the trust equity of appellee in the lots in contro- 
versy had become a stale demand before the commencement of this 
suit. Dy reference to the statement of facts it will be seen that the 
evidence is classified into facts admitted, facts proven and not con- 
troverted, and disputed facts. The effect of the assignment, there- 
fore, is to maintain that under the two first classes of evidence, 
which appear to be the only uncontroverted facts, the judgment of 
the court cannot be sustained. This leaves out of the question the 
contents of the letter proven by the appellee, and which appears 
in the statement as a disputed fact. 

It is not necessary even under the assignment to rest the judg- 
ment upon the undisputed evidence alone, for in case of dispute or 
conflict the judgment could of course be ststained, though it had to 
rest upon controverted testimony. As the judge did not find that 
the contents of the letter had been proven, or rest his decision upon 
the statements contained in it, we must for this reason also discard 
it from consideration. What we have said disposes in advance of 
the other assignment relied on; as the finding of the judge shows 
that he did not consider the letter, and the statement of facts shows 
that every fact found by him which might have been proved by the 
letter was abundantly established by other evidence. Lindsay ». 
Jaffray, 55 Tex., 639; Dailey v. Starr, 26 Tex., 566. 

The record discloses that two notes belonging to C. M. Noble, and 
placed for collection in the hands of his brother, S. F. Noble, Jr., 
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were traded for the land in controversy, and the title taken in the 


name of S. F. Noble, Jr. These notes were executed for part of the 


purchase money of the land, and the transaction was in effect a sur- 
render of the notes and a reconveyance of the land for the benefit of 
the vendor. Whilst the exchange was not directly authorized by Q, 
M. Noble, he did not object to it, but acquiesced in the arrangement, 
and no claim was ever set up to the land by S. F. Noble, Jr., during 
his life-time, and the property was not administered as part of his 
estate after his death. Neither party went into possession of the 
lots nor paid taxes upon them. The first apparent repudiation of 
the trust by those claiming under the trustee was the sale of the 
lots by Mrs. Cole to her attorney. 

There is no proof (at least none recognized by the district judge 
in his conclusions) showing that the deed was taken in the name of 
S. F. Noble, Jr., for the purpose of defrauding his brother. The 
trust would therefore seem to be a resulting one, and, as such, ac- 
quiesced in by all parties interested in the subject-matter. 1 Perry 
on Trusts, § 127. 

It is common learning that in cases of resulting trusts, so long as 
the trust relation is admitted, and there is no adverse holding by 
the trustee or any one claiming under him, no lapse of time will 
bar the cestui que trust. Id., 141; Dow v. Jewell, 18 N. H., 340. 

In case of a constructive trust, which is born of fraud, and which 
presupposes from its beginning an adverse claim of right on the 
part of the trustee by implication, the statute will commence to run 
from the period at which the cestui que trust could have indicated 
his right by action or otherwise. Hunter v. Hubbard, 26 Tex., 537; 
Anderson v. Stewart, 15 Tex., 285; Carlisle v. Hart, 27 Tex., 350. 

But even in such cases the trustee must bring himself clearly 
within the position of a continued and consistent adverse claimant 
(Grumbles v. Grumbles, 17 Tex., 472), and the cestwi que trust must 
have no reasonable excuse for failing to prosecute his claim within 
the proper time. McKin v. Williams, 48 Tex., 89. 

In this case, 8. F. Noble, Jr., set up no claim to hold the land ad- 
versely to his brother; and, after his death, his personal represent- 
atives in effect declined to make such claim by failing to administer 
the lots as part of his estate; and his widow did not repudiate the 
trust until a short time before the commencement of this suit. 

These circumstances were calculated to lull the appellee into the 
belief that the trust was still recognized by those claiming under 
the original trustee; and as the opposing claimants, if any existed, 
were connected with him by blood and affinity, we cannot say that 
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he was bound to prosecute his rights at any time before their dis- 
avowal was brought to his notice in such manner as to claim his 
attention. 2 Story, Eq. Jur., § 1520; Paschal v. Hinderer, 28 Ohio 
St., 568. 

Under the facts of the case as found by the judge, and borne out 
by the record, we think his conclusions of law and judgment were 
correct, and the judgment is aflirmed. 


AFFIRMED. 
[Opinion delivered February 27, 1885.] 





Courtney A. Wuirraxer v. Geo. L. Ger er At. 
(Case No. 2054.) 


1, AMENDING JUDGMENT.— A judgment may be amended, ata term of court held 
after the one at which the judgment entry was made, by inserting therein 
the name of one of the parties to the cause, omitted through mistake, when 


the notes upon the docket of the presiding judge furnish data by which to 
make the correction. 


2. Same.— Such amendment may be made after the dismissal of an appeal, 
based on the defect in the judgment. 


8, SamME — MISTAKE OF CLERK.— The omission of the clerk to enter a judgment, 
the character of which is apparent from the entry made by the judge on his 
docket, cannot prejudice the rights of one who obtained it. The corree- 
tion may be made on motion of a party, made in answer to a motion by the 


opposite party to reinstate the cause, when all the parties are brought before 
the court. 


4, CASE DISTINGUISHED,— This case distinguished from Lewis v. Arambould, 
55 Tex., 611. 


Error from Waller. Tried below before the Hon. Wm. H. 
Burkhart. 

On the 5th of April, 1884, plaintiff in error filed a motion in the 
district court of Waller county to reinstate this case upon the docket 
of that court for a rehearing. The reasons assigned in support of 
the motion were as follows: “ For this, that on the 18th day of 
April, 1881, at the hearing of said cause, there was a mistrial or mis- 
carriage of justice, in the judgment rendered not being final, as will 
appear from a mandate of the supreme court, to which court plaint- 
iff took the case on a writ of error, the mandate being now on file 
for its inspection and observance.” 

On the 11th day of April the defendants interposed an answer to 
the effect that on the 18th of April, 1881, there was a finding by 
the court, as shown by the docket, that the plaintiff take nothing 
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and pay costs, which was legally a final judgment for all the de. 
fendants against the plaintiff, and asked that any error in the pro- 
ceedings be amended according to the truth and justice of the case, 

Judgment rendered on the 16th of April, 1884, making the origi- 
nal judgment of April 28, 1881, conform to the entry on the judge’s 
docket, and adding the name of A. Whittaker as a party defendant 
in the judgment, his name having been omitted by mistake in enter. 
ing the judgment on the minutes of the court. 


£. Blane, for plaintiff in error. 
A. J. Harvey and M. M. Browne, for defendant in error. 


Wut, Curer Justice.— Frequent decisions of this court have 
settled the right to have a judgment amended after the expiration 
of the term at which it was obtained, when, through mistake or 
clerical error, the record does not speak fully or truly the judgment 
actually rendered in a cause. Ximines v. Ximines, 43 Tex., 464; 
Russell v. Miller, 40 Tex., 500; Ramsey v. McCauley, 9 Tex., 106; 
Burnett v. State, 14 Tex., 455. 

In this case the only defect in the judgment was the omission of 
the name of one of the parties in whose favor it was rendered. 
This was established by the notes, upon the docket made by the pre- 
siding judge, and it was entirely proper and legal for him to order 
the amendment accordingly. 

As this could have been done after the adjournment of the term, 
had no appeal been taken from the defective judgment, so there was 
no objection to the amendment being made after the appeal had 
been dismissed from this court on account of the defect in the 
judgment. 

It was no cause for setting the judgment aside that it did not 
show that one of the parties to the cause had been disposed of, 
if the omission occurred through mistake. The omission of the 
clerk to record the judgment as it was rendered could not prejudice 
the rights of parties who in due course of law had recovered the 
judgment. They were entitled to have the entry made according 
to the facts as they transpired at the time, and this was all that was 
done in the present case. 

The. parties, too, were all before the court. .The plaintiff ap- 
peared by making the motion to reinstate, to which the motion to 
amend was an answer; and the defendants having all joined in the 
latter motion, there was no other party left to be brought before 
the court. 
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The case of Linn v. Arambould, 55 Tex., 611, cited by appellant, 
is not in point. There the judgment rendered, and which this court 
said might be set aside, did not dispose of the entire case, not from 
any error in the manner of entering it up, but from an error of the 
court itself in rendering the judgment. Such errors are not the 
subject of amendment after the expiration of the term; but the judg- 
ment itself being illegal, and of no force, it was nothing but proper 
that it should be set aside, and the case proceed as if the improper 
judgment had never been made part of the record. 

We see no error in the action of the court in allowing the defect- 
ive judgment to be amended, and its order in that respect is 
affirmed. 


AFFIRMED. 
[Opinion delivered March 3, 1885.] 





A. P. Lurgin v. Crry or GALVESTON ET AL. 
(Case No. 2031.) 


1, CONSTRUCTION OF LAWS.—In the construction of a law the whole law must 
be considered together, in order that from it as a whole the legislative in- 
tent may be arrived at; and that construction must be adopted which will, 
if possible, give effect to every provision. 

2. Same.— Thus, if in one section of a law a general rule is prescribed, which 
without qualification would embrace an entire class of subjects, and in an- 
other section a different rule is prescribed for particular subjects of the 
same class, the latter must be construed as excepted out of the operation of 
the general rule. (Following Warren v. Shuman, 5 Tex., 441.) 

8, SAME — TAXATION.— Construing the amended section 9 of art. 8 of the state 
constitution, and section 5 of art. 11, the conclusion is announced that cities 
of ten thousand inhabitants are to be exempted from the maximum limit 
prescribed for municipal governments as a class, and may levy ad valorem 
taxes to the extent of two and one-half per cent. on the hundred dollars’ 
valuation, when so authorized by the legislature. 

4, TAXATION IN CiTIES.— The city of Galveston has authority to levy an annual 
tax of seven cents on the one hundred dollars’ valuation, to provide an 
emergency fund, 


Aprrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 


LI. E. Trezevant, for appellant, cited: Burroughs on Taxation, 
870, 373, 375; Cooley’s Const. Lim., 231, 644 (4th ed.); 1 Desty on 
Taxation, 477-479; 2 id., 1064-1091; Cooley on Taxation, 72, 210, 
211, 257; Clark v. Davenport, 14 Lowa, 494. 
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James B. Stubbs, for appellee, cited: Const., art. 11, Maun. Corp. 
sec. 5; Charter of Galveston, sec. 79, approved August 2, 1876 
Const., art. 8, Tax. and Rev., sec. 9; Dean »v. Lufkin, 5A Tex., 265 
Galveston Gas Co. v. County of Galveston, 54 Tex., 287; Red », 
Johnson, 53 Tex., 284. : 


es 


Wiur, Corer Justice.— This suit questions the right of the city 
council of the city of Galveston to levy for the manicipal year be- 
ginning March 1, 1884, a tax of ninety-nine cents on the one hun- 
dred dollars of property within the city for general purposes, and 
seven cents on the one hundred dollars as an emergency fund. 

The city claims the right to levy both of these taxes under her 
charter of 1876, and the appellant contends that the grant of power 
under which the first tax is laid is unconstitutional, and that in 
levying the second the city has exceeded her chartered authority. 

The city’s charter permits a levy of one dollar and fifty cents on 
the one hundred dollars of the assessed value of all real and personal 
property not exempt from taxation, and the right to do so is claimed 
under article 11, section 5, of our state constitution, which, so far as 
it bears upon the present question, reads as follows: 

“ Cities having more than ten thousand inhabitants may have their 
charters granted or amended by special act of the legislature, and 
may levy, assess and collect such taxes as may be authorized by 
law, but no tax for any purpose shall ever be lawful for any one 
year which shall exceed two and one-half per cent. of the taxable 
property of such city.” 

It cannot be questioned but that this section, standing alone, 
authorizes the legislature to empower the council to make the levy 
and the tax complained of in the petition. 

But it is urged that this section is modified and controlled by sec- 
tion 9 of article 8 as amended in 1883, which reads as follows: 

“ The state tax on property, exclusive of the tax necessary to pay 
the public debt and of the taxes provided for public schools, shall 
never exceed thirty-five cents on the one hundred dollars’ valuation; 
and no county, city or town shall levy more than twenty-five cents 
for city or county purposes, and not to exceed fifteen cents for 
roads and bridges, on the one hundred dollars’ valuation, except for 
the payment of debts incurred prior to the adoptien of this amend- 
ment, and for the erection of public buildings, street, sewer and 
other permanent improvements not to exceed twenty-five cents on 
the hundred dollars’ valuation in any one year and except as is in 
this constitution otherwise provided.” 
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It is a cardinal rule in the construction of constitutions and 
statutes that the whole instrament must be taken together — the 
whole scheme had in view by the law-making power must be under- 
stood and carried out; and where there are apparent conflicts or 
inconsistencies between different parts of the instrument, that con- 
struction must be adopted which will give effect to every part, 
rather than that which will render any portion nugatory and of no 
avail. 

As a natural result of this principle, it follows that where in one 
section a general rule is prescribed, which without qualification 
would embrace an entire class of subjects, and in another section a 
different rule is prescribed for individual subjects of the same class, 
the latter must be construed as exceptions to the general rule, and 
be governed by the section which is applicable to them alone. 

This gives effect to both sections, and prevents the otherwise 
necessary result that the special section would entirely fail to have 
any force whatever. Erwin v. Dlanks, 60 Tex., 583; Warren »v. 
Shuman, 5 Tex., 442; Sedgw. on Con. & Stat. Law, 242; Vattel’s 
Rules of Construction, No. 8. 

This rule of interpretation should certainly be adopted when the 
constitution or statute under construction contains language which 
shows ‘that the general section must yield to the other as to the 
special subjects provided for in the latter. 

When the instrument itself contains a rule for its own interpreta- 
tion, that rule must be adopted; and when this rule accords with a 
general principle of construction, there can be no doubt but that this 
general principle was in view and intended as a guide to the con- 
struction of the instrument when it was adopted. 

The general section in this case is the amended section 9 of article 
8, and éhe special section is section 5 of article 11. 

The former provides for the rate of ad valorem taxation, both 
state and municipal; the latter provides for city taxes alone. The 
former includes counties, cities and towns of all classes and sizes; 
the latter only cities of more than ten thousand inhabitants. 

Aiter prescribing the amount of ad valorem tax which might be 
levied by all classes of municipal government, and the different pur- 
poses for which they might be levied, the section. concludes with 
these words: “except as in this constitution is otherwise provided.” 
This is as much as to say, that if it is provided in any other portion 
of this constitution that a different rate of taxation may be levied 
by counties, cities or towns for the same or other purposes, that pro- 
vision shall have force and be treated as an exception to the general 
rule herein prescribed. 
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It was provided, as we have seen, by the fifth section of the 
eleventh article that cities of over ten thousand inhabitants might 
be authorized to levy as high as two and one-half per cent. ad 
valorem tax on the one hundred dollars’ worth of valuation. 

Construing these two sections tcgether in view of the exception 
provided for in the former, the conclusion is irresistible that cities of 
ten thousand inhabitants are to be excepted from the maximum 
limit prescribed for municipal governments as a class, and may levy 
ad valorem taxes to the extent of two and one-half per cent., if so 
authorized by the legislature. 

This, too, is in accordance with the general scheme of the consti- 
tution in reference to municipal taxation. It is apparent from an 
examination of the various portions of that instrument bearing 
upon the subject, that it intended to distinguish between the limit 
of taxation to be allowed larger cities and that to be allowed coun- 
ties and towns, and cities of smaller size. By section 4 of article 
11, cities and towns of ten thousand inhabitants and less were lim- 
ited to one-fourth of one per cent. to defray current expenses, 
whilst the next section allows larger cities to tax to the amount of 
two and one-half per cent., without limiting the amount to be as- 
sessed for current expenses. 

This difference doubtless sprung from the fact that it would be 
incumbent upon larger cities to make improvements on an extensive 
scale, and to expend moneys for a great many public purposes un- 
known to the wants of towns or cities of smaller size. 

If the fifth section of the eleventh article is to be superseded by the 
amendment of 1853 which we have cited —and this is the effect of 
the appellant’s argument —then the sixth section of the eleventh 
article must fall with it. The amendment is to form the entire scheme 
of municipal taxation, and there is no authority contained in it for 
counties, cities and towns to tax without limit for the payment of 
debts accruing before the adoption of the constitution of 1876. This, 
however, is the effect of the sixth section to which we have above 
alluded. 

But it is urged that by the terms “county or city purposes,” as 
used in the amendment to art. 8, sec. 9, is meant only the current 
expenses of a city or county. Be it so; and yet, if cities of more 
than ten thousand inhabitants are excepted from the operation of 
that section by reason of special provision having been made for the 
taxes to be levied by them, they are not confined to twenty-five 
cents on the one hundred dollars even for current expenses. 

It is unnecessary for us to inquire as to whether or not the expres- 
sion “county or city purposes” ordinarily applies to all such public 
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purposes as may form the object of ad valorem municipal taxa- 
tion. : 

That it is used in this sense in the ninth section of the eighth article 
of our constitution is clear from a reading of the section as amended, 
and it is its best interpreter in this respect. No county, city or 
town is to levy more than twenty-five cents on the one hundred dol- 
lars for city or county purposes, except for the payment of debts, etc., 
and except for the erection of public buildings, street, sewer and 
other permanent improvements, etc., etc. If these were not county 
or city purposes, why except them from the general rule as to taxa- 
tion for such purposes ? 

It has been held in some states that a similar expression in a stat- 
ute means current expenses, or expenses which exclude the idea of a 
particular subject of taxation; but this construction has been de- 
rived from the particular phraseology of the statute, or other cir- 
cumstances surrounding the particular case, showing that any other 
construction would violate the spirit and intention of the law. Mc- 
Cormick v. Fitch, 14 Minn., 252; Vanover v. The Justices, 27 Ga., 
354. 

The intention here, as derived from the language itself, as we 
have seen, is to include everything under the term tax for county 
or city purposes except such things as'are in terms excepted by the 
amended section of the constitution. 

We are therefore of opinion that the legislature was authorized 
to grant the city council of Galveston power to levy ninety-nine 
cents on the one hundred dollars for general municipal purposes, 
and the levy and collection of that tax was legal and proper. 

The charter of the city of Galveston requires the council to re- 
serve a fund of $25,000 to be used only in cases of extraordinary 
emergencies, which could not have been seen before their occur- 
rence; but in no event to be used for the ordinary expenses of the 
city. For this purpose the council levied seven cents on the one 
hundred dollars for the municipal year commencing March 1, 1884. 
This tax is alleged to be illegal by the appellant, but neither in his 
petition nor in the brief or argument of counsel are any reasons 
assigned for its illegality. It is not claimed that the legislature 
could not authorize the tax, but that it had not done so in the sec- 
tion of the charter under which the assessment had been made. 
The ordinance making the levy seems to pursue the language of the 
statute in regard to the fund to which the tax is to be applied. It 
is not excessive, for the seven cents levy to the one hundred dollars 
would, as appears from the petition, have produced only about one- 


e 


Si aie Gece 


RES sheds 
SS Sa Sati Sis Ley, eb 


rage 








3% 


442 H., E. & W. T. R’y Co. v. Trenvem. [Galv. Terwi, 








Statement of the case. 








half the required amount of fund. If the city had authority to raise 
the fund, it could make no difference whether the levy was made 
for that special purpose, or a levy was made for general purposes, 
and out of the amount thus raised sufficient was set apart for an 
emergency fund. We see no objection to the tax, and as none has 
been pointed out, we feel constrained to hold it valid and legal. As 
the taxes complained of were legal, their collection from the appel- 
lant was authorized by law, and hence it is unnecessary for us to 
inquire as to whether their pryment by him was voluntary or under 
compulsion. There is no error in the judgment and it is affirmed, 


| AFFIRMED, 
[Opinion delivered March 3, 1885.] 





Tue H., E. & W. T. I’y Co. v. Joun Trentem. 
(Case No. 2035.) 


1, ConTRACT — SPECIFICATIONS — PRESUMPTION.— When a contract for the per- 
formance of work refers to specifications made a part of the contract, and 
requires the work to be done under the supervision of an engineer, and the 
record, while containing the contract, is silent as to the specifications, it 
will be presumed that the specifications were furnished by the engineer 
when the work began, or at least after the contract was made, and this 
would involve his right to change them from time to time, when the con- 
tract required the work to be done in accordance with any changes that 
might be made. 

2. Same — EXTRA WORK.— See opinion for facts relating to a contract for the 
construction of culverts for a railway company under the supervision of an 
engineer, under which it was held that a claim for extra work was prop- 
erly disallowed. 

8. Same.— One for whom extra work is done, not contemplated by the contract, 
but which is done under the supervision of an engineer placed there by the 
employer to direct and supervise the work to be performed under the con- 
tract, must, when the work is received by the employer, pay for it accord- 
ing to its value, the engineer having made the original contract, and no 
limitation on his power to contract being shown. 


Arreat from Harris. Tried below before the Hon. James Mas- 
terson. 

This suit was brought by Trentem upon a contract made between 
him and appellant, through C. G. Woolridge, chigf engineer, for the 
construction of seven or more rock culverts on the line of the road 
of appellant, according to plans and specifications, at the stipulated 
price of $10 per cubic yard. The contract was signed by appel- 
lant, by C. G. Woolridge, chief engineer, and by appellee. 
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Seven culverts were constructed and completed as alleged in the 
original and supplemental petitions, the whole work done amount- 
ing to one thousand and thirty-eight and one-third cubic yards, as 
alleged in the pleadings. 

There was a change in and deviation from the plans and contract, 
in lengthening some of the culverts and deepening the foundations 
of others, which was done under the orders and directions of the 
engineer, which necessitated additional and extra work, over and 
above the quantity contemplated by the contract, amounting to one 
hundred and twenty-two and twenty one-bundredths cubic yards. 
The work called for by the plans, it was shown, amounted in meas- 
urement to about nine hundred and eleven cubic yards; the one 
hundred and twenty-two and twenty one-hundredths of extra work 
done, added to this, makes the total of one thousand and thirty- 
three and two-tenths yards claimed. In addition to this, plaintiff 
claimed and sued for $151.20 for other work done for appellant, 
not connected with the contract for building the culverts. 

Tie original petition declared upon the contract and upon a guan- 
tum meruit for the value of the whole of said work, and alleged the 
work upon the culverts completed to be of the reasonable value of 
$10,383.33. 

The appellant answered by general denial, admitted the contract, 
and alleged that the work done amounted to only six hundred and 
forty-five and ninety one-hundredths cubic yards; pleaded payment 
to appellee and to his employees, and goods furnished, etc., in excess 
of the value of the work done, and in reconvention for the sum of 
$866.50. 

Appellee filed his first supplemental petition under oath, adopting 
and reiterating the allegations of his original petition, and alleging 
and charging that the measurement of the culverts, as alleged by 
appellant, was erroneous, unjust and fraudulent, and that there were 
errors and overcharges upon goods alleged to be sold and money 
paid, amounting to $263.51, and that the appellant had failed to 
estimate and give him credit for the extra work not connected with 
the culverts, and claiming the balance of indebtedness, as claimed 
in the original petition, of $4,390.79, ete. 

Appellant filed his amended answer in reply, pleading additional 
payments made and offsets of $877.51 in reconvention, filing an 
alleged detailed measurement of the culverts. 

Appellee filed his replication and supplemental petition, denying 
generally the supplemental answer of appellant, and reiterating the 
allegations of his preceding pleadings, denying the correctness of 
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plaintiffs measurement as alleged, and alleging specifically the extra 
work done on the culverts; that he was required to do the same by 
Woolridge, the engineer and agent of appellant, who changed the 
plans for the same after the contract was executed; that the plans 
were unskilfully prepared by said engineer, and denying that any 
of the work was unskilfully executed ; alleging overcharges claimed 
by appellant of $242.10, in addition to those before alleged; adopt- 
ing all of the allegations of his preceding original and supplemental 
petitions, and claiming a balance of $4,532.82, with interest from 
January 1, 1882. . 

There was a verdict for appellee for $4,453.92 principal, and 
$811.76 interest, making a total of $5,265.68. To this appellant, 
upon a motion for new trial, entered a remittitur of $1,867.40, leay- 
ing the judgment to stand for $3,398.28. 


E. P. Turner, for appellant. 
Wm. H. Crank and Wm. P. Hamblen, for appellee. 


Srayton, Associate Justice.— The first clause of the contract 
which is made the basis of this suit expresses fully what the appellee 
agreed to do, and is as follows: 

“The second party hereby agrees and binds himself to the first 
party to do the following work: 

“To construct seven rock culverts, more or less, as directed by 
the engineer, in accordance with the plans and specifications thereto 
attached, and forming a part and parcel of this contract, and to 
furnish all material, lime, cement, rock centers, and lay all founda- 
tions, and all and everything required for the full completion of said 
work, and ready for the acceptance of the engineer of the Houston, 
East & West Texas Railway Company at the following price, to wit: 
Ten (10) dollars per cubic yard.” 

It will be observed that this contemplates the doing of all stone 
work necessary to complete seven culverts, more or less, and the 
compensation therefor provided is $10 for each cubic yard of stone 
work embraced in the culverts contemplated. 

We find in the record as part of the contract, and designated 
“Specifications,” eight several articles, but no one of these can 
justly be so considered. : 

The first simply provides that the work shall be done under the 
supervision of the company’s engineer, or his assistants. 

The second provides who may receipt for payments made on 
the work, and receive orders. 
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The third provides that the work shall not be sublet, unless 
with the consent of the engineer, and that money will not be paid 
to a subcontractor without authority from his contractor. 

The fourth provides that the work shall be so promptly done as 
not to retard or interfere with other contracts or work on the rail- 
way. 

The fifth contains the following language: “The quantities of 
the various kinds of work contracted for is declared and recognized 
to be only approximate ;” and then declares that the work shall be 
at the risk of the contractor until accepted by the company, and 
that in case of advances made on work done or material delivered, 
the same should be the property of the company. The sixth is: 
“The second party shall conform to all line, time or other stakes 
placed to denote the work to be done, and all plans and directions 
of the engineer, and any departure from or refusal to comply with 
his instructions, made in accordance with this contract, shall be con- 
sidered a violation of the contract, and the engineer shall have full 
power to remove, or cause to be removed, at second party’s expense, 
any work which may be performed in a manner contrary to these 
specifications, which shall not have been approved of during the 
constructjon, or may have the work properly done at the expense of 
the second party.” 

The seventh declares that a failure to disapprove of bad work or 
material at time of monthly estimates provided for should not be 
construed as an acceptance. 

The eighth was as follows: “No claim for extra work or for 
work not provided for in the contract will be made -or allowed un- 
less a written order to perform such work shall be given by the en- 
gineer, and in case of extra work so performed the engineer shall 
determine its value.” 

None of these articles contain a particular description of the 
structures to be erected or of any of their parts. 

In the law of contracts, the word “specification.” denotes a state- 
ment of the details of the thing to be constructed, referred to or 
made part of the more general parts of building contracts. Follow- 
ing the parts of the contract referred to is found what is called 
“ Masonry Specifications ;” these contain particular directions as to 
how the work shall be done; but do not give the dimensions of any 
one of the culverts, nor declare whether the foundations shall be 
the surface of the earth, or masonry below the surface. Some of 
the witnesses speak of “ plans,” but none are found in the record as 
a part of the written contract or otherwise, and in this state of the 
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record, which purports to give the entire written contract, the pre- 
sumption is that these were made by the engineer when the work 
began, or at least after the contract was made; if so, they might be 
changed by him from time to time if he deemed proper; for the 
same power which would authorize him to give a plan or plans to 
construct by, not contained in the written contract, would authorize 
him to change such plans whenever in his judgment it became neces- 
sary to do so, and with those changes the sixth article referred to 
required the appellee to comply. 

The evidence is conflicting as to the number of cubic yards in all 
the culverts as constructed, but the preponderance of the evidence 
probably tends to show that this is as claimed by appellee. It appears 
that, in constructing the culverts, the engineer directed the founda- 
tions of three of them to be placed further under the surface 
of the ground than was at first intended, and that it became neces- 
sary, under the direction of the engineer, to make one of the culverts 
longer than was at first contemplated, and that to do these things it 
required one hundred and twenty-two cubic yards of stone work 
more than would otherwise have been necessary. 

The parties, in the pleadings and at the trial, seem to have treated 
this as extra work; and it is claimed that the appellee was not enti- 
tled to recover therefor, unless he showed that it was done under a 
written order from the engineer. 

It is also urged that the court erred in the charges given, which 
were as follows: : 

“ By a clause in the contract sued on, it is provided that no extra 
work, etc., shall be done or charged for, save when the engineer, in 
writing, ordered same; therefore as to such extra work, etc., if any, 
you will disallow, unless the proof satisfy you that with the knowl- 
edge and by the order and authority of defendant company or its 
engineer in charge, such extra work was done; in that case you may 
allow for so much extra work, etc., according to the stipulations of 
the contract sued on as to prices so far as the work can be traced. 
But, if extra work is done, not provided for in such contract, and to 
which provisions as to prices cannot be applied, the contractor to do 
the work may recover therefor for so much as same reasonably was 
worth. <A deviation by consent may be treated as a new contract, 
so far as the deviation is concerned, and a modification in that re- 
spect where the circumstances required it. It is a question of fact 
for you to determine from the evidence, whether or not any extra 
work, ete., was done under the order and direction of the defend- 
ant’s engineer in charge. Merely not objecting to its being done 
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will not entitle plaintiff to recover, nor would the acceptance of said 
work, etc., by the engineer of the company entitle plaintiff to com- 
pensation therefor. Lut plaintiff must establish to your satisfaction 
that such extra work was ordered by the engineer in charge, and 
that ordering such extra work was within the scope of his authority.” 

The court also gave the following charge: 

“No work is extra work that is called for by reasonable con- 
struction of the contract, to be done as a part of the work on cul- 
verts to be constructed. You will not, therefore, allow plaintiff for 
any extra work, except such work as was outside of and independent 
of the contract between the parties, and that wouid not have been 
required under the contract.” 

We are of the opinion, in the absence of something in the con- 
tract more clearly defining and describing the culverts to be built, 
that no work shown to have been done in their construction under 
the direction of the engincer of the company can be considered as 
extra work within the meaning of the entire contract. No part of 
the contract prescribes how deep the foundations should be laid, 
how wide, how high, or how long any one of the culverts should be. 

The fifth and sixth articles of that part of the contract termed 
“Specifications ” indicate that these matters were left to the discre- 
tion of the company’s engineer, whose directions the appellee was 
bound to comply with. 

The “ Masonry Specifications” did contain somewhat minute di- 
rections as to the dressing of the stone, beds, joints, courses, mortar 
joints, cement, pointing and paving, and in some places the size of 
the stones to be used was specified. 

If in reference to some of these matters so specifically described 
the appellee had not conformed to the contract, but had done the 
work in some other better or more expensive manner than provided 
by the contract, and therefore claimed extra compensation, then the 
eighth article would have been applicable, and it would become 
necessary to inquire bow far, under ail the facts of the case, the 
company might be liable, notwithstanding written directions may 
not have been given by the engineer to the contractor to do the 
work in a different manner. 

The last charge referred to, we are of the opinion, gave the law 
of the case to the jury clearly in reference to the work done on the 
culverts, and the contract fixed its value. 

All the charges must be considered together, and under the facts 
of the case the first charges given could not have operated to the 
prejudice of the appellant 
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The jury having been instructed what would constitute “ extra 
work,” the charge left it for them to determine whether such work 
had been done, and gave a correct rule for the determination of the 
value of such work in the absence of an estimate of its value 
made by the company’s engineer. | 

The evidence shows that the appellee did some work, under the 

: direction of the engineer, which had no connection with the cul- 
verts, and as to this work there was allegation and proof as to value. 

The engineer made the contract in question, and it seems had 
authority to contract for work to be done on the road. 

This being true, the work not connected with the building of the 
culverts having been done under his directions, and having been 
received by the appellant, we see no reason to hold that the com- ? 
pany is not liable for its value. 

Such work was not “extra work” within the meaning of the 
contract; nor does it appear that the parties made the written con- 
tract in view of other work than such as was connected with its 
subject-matter; hence, the limitation on the liability of the com- ¥. 
pany, therein contained, in no manner affects the right of the 
appellee to recover the value of work done not in connection with the 
culverts. 

It is not shown that the power of the engineer to make contracts 
was limited to such contracts as he should make in writing, and, in 
the absence of such proof, his power must be presumed to have been 
co-extensive with the proper conduct of the business confided to 
him. 

What has been said renders the further consideration of the fifth 
and sixth assignments unnecessary. 

The seventh assignment is: “The verdict of the jury is contrary ) 
to and not supported by the evidence.” This assignment is so gen- 
eral that it cannot be considered. Rules 24-26. . 

The eighth is: “ The verdict is contrary to the evidence, especially 
in this: The evidence shows that whatever claim there is for extra 
work, if any was done, was on verbal, and not on written, orders, 
and the record does not show any evidence of the value of any work 
claimed as extra work.” This assignment has been already con- 
sidered in what has been said under the assignments based on the 
charges given. i 

As before said, the work spoken of as extra work was not shown 
to be of that character, but was a part of the work contemplated 
by the written contract, which declared that it should be paid for 
at the rate of $10 for every cubic yard; hence no proof as to the 
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value of that work was necessary, other than such as was necessary 
to show the number of cubic yards of stone work in the culverts. 
In reference to this matter, as before said, the evidence was con- 
flicting. 

The ninth assignment is: “The court erred in overruling the 
motion for a new trial, for the reasons therein set out, which motion 
is made a part hereof.” 

When we look to the motion for new trial we find that it was 
asked upon ten grounds. 

Under the well settled rules of this court, this assignment must 
be considered too general to require a revision of the action of the 
court below in overruling the motion for a new trial, based on so 
many grounds. In view, however, of the suggestion of delay made 
by appellee, we have looked into the matters which were made the 
grounds for a new trial, and it does not clearly appear that the 
court below committed any material error — a proper remittitur hav- 
ing been entered — for which the judgment ought to be reversed, 
and it is affirmed, but without damages. 


AFFIRMED. 
[Opinion delivered March 3, 1885.] 





Fremerc, Krew & Co. v. B. H. & S. I. Co. 
(Case No. 2009.) 


1, PRINCIPAL AND AGENT.— A contract between a hotel company and the man- 
ager of the hotel was treated by the parties as a lease, and provided that 
the manager should take the hotel from July, 1883, to April, 1884, and pay 
the company twenty per cent. of the gross results of the whole business, after 
deducting $200 per month for his services. Held, that the company would 
be liable, notwithstanding the character of the contract, if the company, in 
its relations with one furnishing supplies for the hotel, treated him as its 
agent for their procurement; otherwise the company was not liable. 

2. DisTRICT JUDGE — PRACTICE.— Evidence should be admitted before a jury, if 
proper, without comment from the judge calculated to affect its weight. 


Arrrat from Galveston. Tried below before the Hon. Wm. II. 
Stewart. 

This suit was brought to recover for liquors and cigars furnished 
by appellant for the use of the corporation known as the “ Beach 
Hotel and Seaside Improvement Company.” It appeared in evidence 
that all the stock of that corporation was owned by another corpo- 
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whose president, W. H. Sinclair, and Pierce, the appellee, the fol- 
lowing correspondence passed : 
“New York Crry, May 22, 1883, 
“ Mr. William H. Sinclair, President Beach Hotel Co., Galveston, 
Texas: 

“Dear Sir—I will submit the following propositions: 

“ First. To pay the owners six per cent. of the actual cost of the 
property and hotel fully furnished, and thirty-three and one-third 
per cent. of the net profits after paying all the expenses of the hotel 
and keeping. 

“ Second. To pay the owners twenty per cent. of the gross results 
of the whole business aftr deducting $200 per month for my sery- 
ices. 

“ Third. As manager, salary $100 per month, and ten per cent. of 
the net profits in addition. 

“In each case living expenses for myself, wife and son to be al- 
lowed, and engagement for five years, and I to have full control in 
all and every department. 

“ Yours truly, J. H. Prerce.” 

In response to this the following telegraphic reply was sent: 

“ J. Harvey Pierce, Grand Central Hotel, New York City: 

“Board to-night accepted your second proposition to extend to 
April 1, 1884. If business relations mutually agreeable and satis- 
factory, will have no trouble in arranging. Expect to be ready to 
open July 1. W. HH. Sixcratr.” 

Sinclair testified that the lease made was to terminate April 1, 
1884. “Pierce came out and the terms were accepted ; there was no 
other writing. The defendant did not run the hotel. Pierce took 
charge as lessee and proprietor. Ile was to furnish his own supplies 
and pay his own bills. The defendant was to furnish and equip the 
hotel, which it did, and turned it over to Pierce. The hotel was not 
finally finished until some time after Pierce opened it. Pierce had 
full control. Defendant had nothing to do with his purchases, and 
never inquired into them. Witness had been applied to by many 
firms in the city, and had always told every one that Pierce was 
lessee and owner of the business. No bills were rendered to defend- 
ant by plaintiffs or any one else. That the Beach Hotel Co. did 
not run the hotel. Pierce was not its manager, but its lessee. He 
acted as his own manager as well as proprietor. The lease was in 
force when the goods were sold and delivered.” 

Witness read from the files of the Galveston Daily News, dated 
July 2, 1883, announcing the opening of the hotel and its attractions, 
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etc., signed by Pierce as proprietor. All advertisements of the 
house were similarly signed. 

Before the hotel was opened, plaintiffs wrote Col. Sinclair a letter 
soliciting a share of the business, and he answered it, referring them 
to Mr. Pierce. The letter was substantially as follows: 

“ Personal.” 
“ GaLveston, June 29, 1883. 
“W. I. Sinclair, Exq., President, City: 

“Drar Srr— Upon the near event of the opening of the Beach 

Hotel, we presume that solicitations for supplying the bar-room 


with liquors, ete., are in order; hence we apply, with the hope that 


we may be given a fair showing in this particular, feeling confident 
that we can please in every respect. 
“Very truly yours, Fremere, Krew & Co. 

“We only ask for a showing at it, not for any preference.” 

The following was the indorsement on a separate sheet attached 
thereto: 

“Memorandum. | 
“W. IT. Sinclair, President; M. Patten, Secretary; James Raveey, 
Superintendent. 
“Orrice Gatveston Crry Rartroap Co., Gatveston, Texas. 

“Respectfully referred to Mr. J. Harvey Pierce, manager. This 
is a good house and they are good friends of ours. All things being 
equal, I should like to see them have a share of your trade. 

“Respectfully, 
“'W. TH. Srvcratre, President.” 

Col. Sinclair’s reply to Freiberg, Klein & Co. was in substance 
as follows: 

“Gatveston, Texas, June 30, 1883. 
“ Messrs. Freiberg, Klein & Co., Galveston, Texas: 

“GENTLEMEN — Your ‘personal’ in regard to share of trade at 
the Beach Hotel is received, and I have referred the same to Mr. J. 
Harvey Pierce, who is in charge of such matters, with the follow- 
ing indorsement: ‘This is a good house, and they are good friends 
of ours. All things being equal, I should like to see them have a 
share of your trade.’ You had better go and see him. 

“Very respectfully, 
“ W. H. Srtycrarr, President.” 

Plaintiffs offered in evidence a number of letters signed by W. 
Hi. Sinclair as president, besides that of June 30, 1883, to plaintiffs, 
wherein Pierce was mentioned as the manager of the hotel. The 
defendant excepted thereto, and the court admitted the letters in 
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evidence, but remarked at the time of doing so that he “did not see 
what the letters had to do with the case.” 
.The court charged the jury as follows: 

“If you believe from the evidence that the Beach Hotel and Sea- 
side Improvement Company were a corporation engaged in running 
a hotel and saloon, and that J. Harvey Pierce was the managing 
agent of said corporation in operating a hotel and saloon, and that 
the account of goods, wares and merchandise sued on were sold by 
plaintiffs to said J. Harvey Pierce for supplying the hotel and 
saloon, then your verdict should be for the plaintiffs, for the proven 
value of the goods and interest thereon at the rate of eight per 
cent. per annum from the Ist day of January next after the sale of 
the goods. But unless you so believe from the evidence, your ver- 
dict must be for the defendant; for if you believe from the evidence 
that the defendant, the Beach Hotel and Seaside Improvement 
Company, rented out or leased the hotel and furniture to J. Harvey 
Pierce, and that he, after first deducting $200 per month, was to 
pay twenty per cent. of the gross receipts for rent of the hotel and 
furniture and fixtures, and the plaintiffs sold the goods, wares and 
merchandise to J. Harvey Pierce, then the plaintiffs cannot recover 
and the verdict must be for the defendant. The mere fact that the 
Beach Hotel building and furniture may have been owned by the 
defendant would not render the defendant liable to pay the plaint- 
iffs’ account. 

“ The important question in this case is whether J. Harvey Pierce 
‘ was the proprietor, or merely an agent of the defendant. For, if J. 
Harvey Pierce was the lessee and proprietor, and not the agent of 
the defendant, then the plaintiffs cannot recover their account 
against the defendant, but would have to look to Pierce for pay and 
not to defendant. 

“ You are not to be influenced by any prejudice against the defend- 
ant because of its being a corporation; but you are to try this case 
without prejudice, just as though the defendant were a private indi- 
vidual. 

“ You are the judges of the weight of the testimony, and of the 
credibility of the witnesses. 

“Tf you believe from the evidence that the defendant is the owner 
of the Beach Hotel and furniture, and that it leased the same to J. 
Harvey Pierce for an interest in the gross receipts after deducting 
$200 for him, and that this lease was in force at the time when 
plaintiffs’ debt was contracted, then I charge you that the letter of 
plaintiffs to Wm. H. Sinclair, president, and his letter of reply 
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thereto, did not make the defendant liable for the plaintiffs’ account. 

“The mere fact that the plaintiffs may have charged the goods in 
the first instance to J. Harvey Pierce would not defeat a recovery 
against the defendant, if the proof should satisfy you that said 
Pierce was merely the agent of the defendant.” 


Davis & Sayles, for appellants. 
Hume & Shepard, for appellee. 


Wii, Curer Justice.— This suit was brought to recover the 
value of certain goods alleged to have been sold by Freiberg, Klein 
& Co. to the appellee, and the defense was rested upon a general 
denial of the allegations of the petition. 

The evidence fully proved the sale of the goods to one J. H. 
Pierce, and it was sought to fix the liability of the appellee by show- 
ing that in the purchase of the goods he was acting as its agent. 

Under the general issue, therefore, it was incumbent upon the ap- 
pellants to show either that Pierce was actually the agent of the 
company or that it held him out as its agent to the world, or at least 
to parties dealing with him on the faith of such agency. 

Pierce was in the apparent control of the Beach Hotel at Gal- 
veston, which belonged to the appellee, and these goods were bought 
by him for use in that hotel. 

An important question in the case was as to the capacity in which 
he controlled this establishment, whether as lessee and on his own 
account, or whether as manager and agent of the company, appellee 
in this cause. 

It was proved that when the hotel was about completed the com- 
pany tried to get a lessee for it,'and with that, view opened a cor- 
respondence with Pierce and others. An agreement was finally 
made with him to take it from July, 1883, to April, 1884, he to pay 
the owners twenty per cent. of the gross results of the whole busi- 
ness after deducting $200 per month for his Services. It was fully 
shown that the appellee had nothing to do with the hotel during 
the time it was under the control of Pierce, and no other interest 
in it except such as grew out of the company’s right to twenty per 
cent. of the gross receipts. 

The contract appears upon its face to be one of lease, and this 
interpretation of it is aided and made certain by the fact that it was 
so treated by the parties thereto. The direct testimony of the per- 
sons having most knowledge of the agreement and the manner in 
which it was construed is directly to the fact that it was intended 
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as a lease and operated as such during the whole time it was in 
force. Under such circumstances, in a contest between the company 
and Pierce, neither party could have insisted upon a different con- 
struction or claimed any benefit from having it declared a different 
contract from the one that they had made and had treated as a 
lease from the beginning. 

This being the case, third parties could not insist upon a different 
and unauthorized construction in order to give them a right against 
one of the parties which was dependent wholly upon the relation 
which the makers of the agreement bore towards each other. 

Upon the state of the evidence bearing upon the real nature of 
the contract, the charge of the court was therefore correct and un- 
objectionable. It submitted fairly to the jury the question of 
whether Pierce was lessee or agent, and did not attempt to control 
their judgment upon the facts relating to that question. 

The plaintiffs, however, were entitled to recover, notwithstanding 
Pierce was lessee and not agent of the company, provided he was 
held out or represented to the world or to the plaintiffs by the com- 
pany as their agent for such purchases, at or before the time the 
goods were purchased. 

There does not seem to be any evidence of such conduct on the 
part of the appellee, unless the letter from the appellants to Sinclair 
of June 29, 1883, and the latter’s reply, can be considered as such. 
These letters amount to nothing more than a solicitation of business 
from the proprietors of the hotel, and an answer showing that appli- 
cations of that sort must be made to Pierce, who was in charge of 
such business. There is no admission, tacit or otherwise, in Sinclair’s 
reply that Pierce was the agent of the company, but a mere recom- 
mendation to him of Freiberg, Klein & Co. as good friends of the 
company. It was no more than what a disinterested person might 
have said in recommending another to the good offices of a third 
party, and furnished Freiberg, Klein & Co. no ground for concluding 
that. Sinclair’s company were conducting the hotel, and Pierce was 
their agent in managing it. That it did not lead them to this con- 
clusion is evident from the fact that they did not charge the first 
sales to the company, but to Pierce himself. That they subsequently 
changed the style of keeping their accounts for goods bought by 
Pierce must have been caused by something else, and could not have 
been induced by these letters. 

We think, therefore, that the court did not err in excluding them 
from the consideration of the jury, in case they found that the con- 
tract was a lease and not an agency. And for the same reason the 
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court did not err in refusing to charge upon the subject of a liability 
created by holding Pierce out to the world as agent of the company, as 
there was no evidence of that fact before the jury. If it had been 
shown that the subsequent correspondence of Sinclair with Pierce 
and others had been made known to the appellants before making 
these sales, then there might possibly have been some evidence upon 
which to have based such a charge. 

Neither did the court err in refusing to charge as asked by the 
plaintiffs. Charge No. 1 so asked was fully and more specifically 
given in the general charge. 

Charge No. 3 should not have been ziven, because there was no 
fact before the jury supporting such a charge, as the letters to which 
we have alluded, directed to Sinclair as president, and replied to by 
him as such, were unimportant, and it therefore made no difference 
whether or not they were legally binding upon the company. 

We regard the remark made by the judge below in admitting 
the subsequent letters to the jury as an improper one, and had it 
been excepted to at the proper time, and the letters had been prop- 
erly before the jury, we should feel that it was an error for which 
the judgment should be reversed. Evidence should be admitted, if 
at all, without comment from the judge calculated to increase or 
decrease its weight with the jury. 

But the bill of exceptions shows that no objection was taken to 
the language until four days after the trial had occurred. It should 
have been taken immediately upon the judge making use of the 
language, so as to have given him an opportunity of correcting his 
remark, and placing the evidence upon its proper footing before 
the jury. 

Besides, the letters were not proper evidence, and the remark, if 
it caused the jury to entirely disregard this evidence, worked no 
damage to the plaintiffs below. If admissible -at all, these letters 
could be received only for the purpose of impeaching Sinclair's tes- 
timony, and no proper predicate had been laid for that in his previ- 
ous examination. 

This disposes also of the question raised as to the affidavit of the 
jurors in reference to the effect the remark of the judge had upon 
them in forming their verdict, without the necessity of considering 
the general right of a juror to impeach his verdict for a misunder- 
standing of the language of the judge before whom the case was 
tried. 


If these letters had caused them to find a verdict for the plaintiffs, 
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their verdict would have been unsupported by testimony, and should 
have been set aside. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED, 
[Opinion delivered March 6, 1885.] 





H. S. Hussy vy. C. A. Harrts er at. 
(Case No. 2035.) 


1, PAUPER’S OATH.— A pauper’s oath made under the statute performs all the 
functions of a bond fur costs in keeping a cause in court; if defective in 
form and substance, that defect should be pointed out in any motion made 
to dismiss the cause for insufficiency in the affidavit. 

2. SamE.— An affidavit embodying the oath of a pauper plaintiff, made under 
the statute, as to the pauper’s inability to give security for costs, which, in 
describing the cause, gave the proper name of the plaintiff and the proper 
name of one of the defendants, omitting the name of another defendant, 
was sufficient, being regular in other respects, and the cause should not 
have been dismissed on motion which pointed out no defect in the affidavit, 


Aprgat from Waller. Tried below before the Hon. Wm. H. 
Burkhart. 

This was a suit by appellee to recover a tract of land, the issues 
formed in which it is not necessary to give in view of the opinion. 


Presley K. Ewing, for appellant, cited: Holshausen v. Hollings- 
worth, 32 Tex., 86; Houston v. Sublett, 1 Tex., 523; Houston », 
Roberts, 10 Tex., 349; Hickey v. Rhine, 16 Tex., 576; Brooks ». 
Hicks, 20 Tex., 666; Cook v. Beasley, 1 Tex., 591; Hays v. Cage, 2 
Tex., 501; Herndon v. Rice, 21 Tex., 459; 1 Tidd, Pr., 534; Bishop’s 
Contracts, sec. 655. 


T. 8. Reese, for appellee, cited: Rev. Civil Stats., arts. 1241, 1453; 
Cook v. Beasley, 1 Tex., 591; Pierson v. Burney, 15 Tex., 272; Cook 
v. Ross, 46 Tex., 263; Hays v. Cage, 2 Tex., 501. 


Wurm, Curer Justice.— The transcript shows the following state 
of case: The plaintiff below was required by the district clerk 
to give security for costs, and in lieu of a bond filed a pauper’s 
oath. This occurred in September, 1880, and the affidavit was ac- 
cepted by the clerk, or filed with the papers of the cause, which 
amounted to the samething. This affidavit was entitled H. 8. Hubby 
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v. I. W. Nooner, but was indorsed Hubby v. Harris. The suit was 
brought by Hubby against both Harris and Nooner as well as other 
defendants, and no objection was ever made by the clerk, or any 
one else, so far as the record shows, to the affidavit for a misde- 
scription of the suit. 

At the October term, 1881, a motion was made by the defendants 
that the plaintiff give security for costs, of which motion notice 
was given to the plaintiff’s attorney. 

At the next term, viz., on April 7, 1882, a motion was entered to 
dismiss the cause for want of security for costs. On the 10th of the 
same month, the cause coming on for trial, the motion was called to 
the attention of the court, and the cause dismissed for want of 
compliance with the rule for costs. The plaintiff at the same time 
offered to amend his affidavit, but this was refused by the court. 
A bill of exceptions was reserved to the ruling of the court dismiss- 
ing the cause, and a motion to reinstate was also entered. It seems 
that with this motion, and as part of it, was filed a new affidavit as 
to inability to pay costs or give security therefor. The motion to 
reinstate was denied, a bill of exceptions taken to this ruling of the 
court, and the cause is here upon appeal from the judgment of the 
court in dismissing the cause and refusing to reinstate it. 

It is apparent that there was on file, at the time the motion for 
security for costs was made, in October, 1881, and also when the 
suit was dismissed, an affidavit sufficient under the statute to retain 
the cause in court. The motion to dismiss set up no objection to 
the affidavit, nor did it state that the plaintiff was able to give se- 
curity, nor allude to the affidavit in any manner whatever, Even 
if it had urged as an objection that the case was not so fully stated 
in the caption of the affidavit as it should have been, the objection 
would not have amounted to anything, and the defect was one that 
the plaintiff should have been allowed to cure by amendment. Had 
the plaintiff filed a cost bond instead of a pauper’s oath, the suit 
could not have been dismissed except for some cause entitling the 
defendant or officers of court to a new bond; and of this the 
plaintiff should have been duly informed. A motion requiring a 
new bond would not have amounted to such notice, unless the 
grounds upon which the motion was based were stated. To any 
motion which did not attack the sufficiency of the bond, the bond 
itself would have been a sufficient answer. And so with an affi- 
davit. This performs all the functions of a bond in keeping the 
case in court; and unless it should be deemed insufficient (and, if 
so, this should be alleged in the motion), the affidavit will still serve 
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the purpose of defeating a dismissal of the suit. We think, there. 
fore, that as no objections were urged to the original affidavit, in 
the motion for security for costs, and as that affidavit seems to be in 
strict conformity with the statute, the plaintiff was excusable for 
not filing a new oath, which would have been no more than a repe- 
tition of the one already in court. The court therefore erred in 
dismissing the suit, and for this error the judgment must be reversed 
and the cause remanded. 
REVERSED AND REMANDED, 


[Opinion delivered March 16, 1885. 





P. J. Wis & Bro. v. A. L. Morrts. 
(Case No. 1559.) 


1, FrRauD.— When a composition agreement has been made between a debtor 
and all his creditors, to pay them each in discharge of his debt a specified 


per centum of the amount owing, in a designated time, and there is a secret ae 
agreement between the debtor and one of the creditors that the debtor shall ‘ 
execute his note for the unpaid balance of his original debt, and such note : 


is executed,— its payment cannot be enforced, for it is tainted with the fraud 
of the secret agreement. 


Aprprat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. ) 

Suit by P. J. Willis & Bro., on three notes signed by appellee and 
one Franklin, who, not being served, was dismissed. By amended 
original answer appellee alleged that P. J. Willis & Bro. and other 
creditors had, some two years before, levied attachments on his stock 
of merchandise, and afterwards agreed that he might sell the stock 
to one Christian, who was to give his notes to the creditors and they 
to release their attachments, all of which was done, and afterwards 
others of his creditors attached the stock in Christian’s hands and 
put it out of Christian’s power to pay the notes he had given plaint- 
iffs; thereupon all parties agreed that the sale by Morris to Christian 
should be canceled, and a composition was signed by Morris’ cred- 
itors by which they agreed to accept fifty per cent. cash of their 
respective debts in full discharge of same; also to deliver up Chris- 
tian’s notes given for the stock of goo-ls. That plaintiffs were the 
first to sign this composition, and wrote a circular letter to his 
(Morris’) creditors recommending them to sign the composition; 
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that all his creditors did sign and were paid the fifty per cent. com- 
position; that at the time P. J. Willis & Bro., by their agent, Jas. 
Farley, signed the composition, there was a secret understanding and 
agreement between him (Morris) and said Farley that he (Morris) 
would pay P. J. Willis & Bro. in full, and afterwards, when the 
notes of Christian were demanded from P. J. Willis & Bro. under 
the terms of the composition, they declined to deliver them unless 
he (Morris) would execute his notes with security for the remaining 
fifty per cent., and thereupon he executed and delivered the notes 
sued on; that said notes were without consideration and in pur- 
suance of the said recent agreement; that by making said recent 
agreement and exacting the said notes plaintiffs committed a fraud 
on all the other creditors. This answer was sworn to. 

Plaintiffs excepted to this answer on the ground that the defend- 
ant, maker of a note, cannot be heard to allege that it was intended 
as a fraud on his creditors. Court overruled this exception. 

Plaintiffs by first supplemental petition to amended original an- 
swer, excepted to the answer on the ground that Morris could not be 
heard to allege that he gave the notes to close an illegal transaction ; 
replying to answer, that plaintiffs were fully secured by lien of at- 
tachment levy, and at Morris’ request and to assist him, released 
their levy, on his promise to pay fifty per cent. to them and to give 
his notes for the balance; and notes sued on are part of the notes 
so given. That there was no agreement’with other creditors that 
Morris should get consent of all creditors to accept fifty per cent., 
and if he did not, that he should not have his release. But it was 
expressly understood that Morris should have the right to pay those 
creditors he chose in full. 

Submitted to the court without a jury. Thecourt found its con- 
clusions of fact as follows: 

“That there was a composition agreement made between the 
creditors of defendant, Morris, and the said Morris, by which the 
plaintiffs and the other creditors agreed to release Morris from bis 
indebtedness to them upon his paying them fifty cents on the dollar 
in money on the claims within twenty days; that the composition 
agreement was signed by plaintiffs and the other creditors and Mor- 
ris; that Morris paid to the plaintiffs and to the other creditors the 
fifty per cent. of the several amounts within the twenty days, and 
that at the time of said composition agreement there was a private 
agreement between said Morris and plaintiffs, unknown to the other 
creditors, that Morris would give to plaintiff his notes for the bal- 
ance of their claim against him. I conclude from the evidence that 
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Morris, in subsequently executing the notes sued on, was simply 
carrying out his former secret agreement with plaintiffs to pay them 
one hundred cents on the dollar, and I find that there was no duress 
in the execution of the note.” 

The court’s conclusion of law from the above was “that the notes 
sued on were tainted with the fraud of the secret agreement, and 
are not recoverable or binding.” Judgment was accordingly ren- 
dered for the defendant, Morris. 


Mann & Baker, for appellants, cited: Hoeser v. Kraeka, 29 Tex., 
450; Hunt v. Turner, 9 Tex., 389; Epperson v. Young, 8 Tex., 136; 
Donley v. Tindall, 32 Tex.,55; Danzey v. Smith, 4 Tex., 415; Chuck 
& Bros. v. Mesritz,2 Woods, 204; Lewis v. Chase, 1 P. Wins., 620; 
Pfeuffer v. Maltby, 54 Tex., 455; De Leon v. Trevino, 49 Tex., 95; 
Brooks v. Martin, 2 Wall., 7 


Ballinger & Mott, for appellee (but their briefs are not with the 
transcript). 


Waker, P. J. Com. Arr.— The first error assigned is that the 
court erred in finding as a fact on which to base its conclusion of 
law, that defendant, A. L. Morris, “was simply carrying out his 
former secret agreement with plaintiffs to pay them one hundred 
cents on the dollar,” in that Morris testified in his own behalf that 
he “ made the secret agreement with Willis & Bro.’s agent in order 
to get their signature to the composition. When he promised to give 
the extra fifty per cent. to Willis & Bro. he did not intend to do so, 
and signed the notes under the coercion of threats and by reason of 
their refusing to surrender Christian’s notes.” 

The finding of the court upon the above stated fact is supported 
by evidence tending to establish it; and, as has been repeatedly 
decided, in such case the finding of the court is as conclusive as if 
found by a jury, or in cases where the evidence is conflicting. Mathis 
v. Oberthier, 50 Tex., 329; Jordan v. Brophy, 41 Tex., 284. The 
facts as found were that there was such secret agreement at the time 
when the composition was entered into, and that it was subsequently 
carried out by the execution and delivery of the notes in suit, which 
were voluntarily made and not under duress. It was a question of 
fact to be determined under all the evidence whether or not Morris, 
at the time he had the secret understanding with Farley as the 
plaintiffs’ agent, did agree and promise to pay the plaintiffs one hun- 
dred cents on the dollar; if such was the fact, and these notes were 
given in pursuance of that agreement, and without duress, the notes 
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became thereby connected directly with such promise, which is the 
true consideration for which they were executed. 

There were circumstances shown in the evidence to show that the 
defendant made the secret understanding to pay the plaintiffs their 
whole debt, and that it was so understood and so acted upon by 
Farley, even though it may have been true that the defendant men- 
tally reserved an intention to avoid, if possible, carrying out his 
agreement, after he should have succeeded in inducing Farley to 
sign the composition deed, and aid him in inducing the other cred- 
itors to do likewise. 

Previous to these transactions, the defendant being pressed by 
certain of his creditors with attachments on his goods, the plaintiffs 
being of the number, an arrangement of compromise was effected 
whereby one L. W. Christian took and bought the goods, and for 
the purchase money thereof gave his notes to said attaching cred- 
itors for the amount of their debts, and he paid also on the same 
account $5,000 to the defendant. Other creditors then proceeded 
to attach the goods in Christian’s hands for debts due them by the 
defendant. Christian, claiming that he had been imposed upon by 
fraud, sought a cancellation of the trade, which defendant agreed to, 

and refunded to him the above amount he had received, and the other 
| creditors to whom Christian had given his notes agreed to return the 
notes received by them under an agreement of composition whereby 
the defendant was to pay all his creditors fifty per cent. of their 
debts. P. J. Willis & Bro. holding certain of those Christian notes, 
Farley testified that he refused to sign the agreement of composi- 
tion in behalf of Willis & Bro. unless Morris would promise to pay 
or secure them for the remainder of their debt over and above the 
fifty per cent. above mentioned, and that Morris did so promise. 
That the secret understanding between him and defendant was that 
the Christian notes were not to be given up until defendant had 
given his own notes with indorsement for the remaining fifty per 
cent. of the Willis & Bro. claim. That the instructions not to sur- 
render the Christian notes were given by witness because the de- 
fendant had promised at the time of signing the agreement to give 
his own indorsed notes for the remaining fifty per cent. The de- 
fendant in his testimony admits that there was a secret agreement 
| with Farley to the effect that he would execute notes for the unpaid 
fifty per cent. He stated also that plaintiffs refused to surrender 
; the Christian notes unless the contemplated notes for the extra fifty 
per cent. were given “ according to the secret agreement” between 
himself and Farley. He refused to execute the notes; a demand se 
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was made on plaintiffs for the return of the fifty cents he had paid, 
which was refused, as also they refused to, give up the Christian 
notes. The defendant finally, as he states, was frightened into giving 
the notes by the threats of Harris, acting for the plaintiffs, that he 
would give him trouble, ete. 

This evidence, we think, clearly is sufficient to support the finding 
by the court complained of, notwithstanding defendant’s declara- 
tion quoted in the assignment of error. The evidence is clear as to 
the making of the agreement, and however reluctant it may indi- 
cate the defendant was to comply with it, or however determined 
he may originally have been not to do so, there is sufficient evidence 
to show that at last the notes in suit were given in pursuance and 
in accordance with it. The finding that they were not given under 
duress is warranted by the evidence. It is true that the statement 
in evidence by the defendant as to what was his object and inten- 
tion in entering into the secret understanding with Farley may have 
been competent evidence as to that fact (Whelden v. Wilson, 44 Me., 
18, 19; Lawton v. Chase, 108 Mass., 241; 1 Greenl. Ev., sec. 53 (13th 
ed.), note 3); nevertheless it Was evidence subject to be weighed and 
compared with other evidence, and its credit to be determined by 
the court. It was not, of course, conclusive of the facts stated. 
This ground of assigned error is not, we think, well taken. 

It is assigned as error that “the defendant, A. L. Morris, by first 
amended original answer, alleged fifty per cent. composition with 
his creditors, and secret promise to pay plaintiffs in full, and that 
notes sued on were given to plaintiffs in pursuance of this promise 
for the extra fifty per cent. above the composition amount, and that 
the plaintiffs could not recover on the notes, as they were a fraud 
on himself and all his creditors. By second supplemental petition 
plaintiffs demurred to this answer on the ground that Morris could 
not be heard to defend against the notes on the ground that they 
were a fraud on his creditors. The court erred in overruling this 
demurrer, and this error is apparent upon the record by the judge’s 
conclusions of law.” 

The cases cited by appellants’ brief do not support the above 
proposition, and mainly have application to the effect and conse- 
quence as to executed contracts which are fraudulent or otherwise 
illegal, or as to the effect of a secret fraudulent preference reserved 
toone of a debtor’s creditors who with them has entered into a 
composition of their debts together on equal terms. 

In the latter case it is held that the debtor’s contract with the 
others is void, Chuck. Mesritz, 2 Woods, 204. The other cases 
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cited mainly relate to the doctrine that courts will not relieve where 
the contract has been executed between parties mutually participat- 
ing in a fraud, and other like familiar instances of the application 

of the law to contracts that have been executed in fraud or against 
public policy. 

The proposition contended for in this assignment is denied as 
being sound law, and the reverse doctrine is held by the authorities. 

“It is generally laid down that a person can set up in defense to 
an action upon a contract that the contract was made in fraud of 
creditors or others. Nor will the character of such agreement be 
changed by showing that the claim of the third party whose rights 
were to be affected by it was also fraudulent. Hence, one may 
show that a nate made by him was executed to the payee and 
plaintiff in fraud of creditors or others. . . . An undertaking 
between a debtor and one of his creditors in effecting a composition 
of his debts, by which he agrees to a secret preference of such 
creditor, renders the whole composition invalid; and the debtor 
himself can plead such secret agreement in an action upon the con- 
tract of composition.” Bigelow on Frauds, pp. 342, 343, and authori- 
ties there cited. See, also, 1 Story, Eq. Jur., secs. 378, 379; Kerr on 
Fraud, 214; 1 Addison on Contracts, sec. 264. 

The case of Ilowe w. Litchfield, 3 Allen (85 Mass.), 443, is a case 
the facts of which are quite similar to those in this; it may be 
deemed precisely in point, and it holds that the holder of the note 
given to him by the debtor could not recover on it; that it was 
invalid, and stood upon no higher footing than if the note had been 
given to induce the ereditor to whom it was given to execute the 
agreement of composition. See, also, Harvey v. Hunt, 119 Mass., 
283. 

In accordance with the maxim, “ Ze turpi causa non oritur 
actio,” “nothing is better settled than that, in fegard to contracts 
which are entered into for fraudulent or illegal purposes, the law 
will aid neither party to enforce them while they remain executory, 
either in whole or in part, nor, when executed, will it aid either 
party to place himself in statu quo by a rescission, but will in both 
cases leave the parties where it finds them.” 7 Wait’s Act. & Def., 
69, and cases cited. 

It is clear from the authorities that the defense set up by the 
defendant was a good one, and that he was entitled to interpose it 
against the note in the hands of the plaintiffs. 

8d. The court erred in concluding, as matter of law, that the notes 
were “tainted with the fraud of the secret agreement and are not 
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recoverable or binding on the defendant:” (a) In that the composi- 
tion was only an agreement between Morris and his creditors, and 
not between creditors inter se. (b) In that composition articles 
expressly provided that Morris was only required to get a majority 
of his creditors to agree to release him on payment of fifty per cent., 
and it was competent by its terms for Morris to make any payment 
he pleased as to claims of any one of his creditors, after settling 
with the majority of his creditors. 

To the first-named objection it is to be replied that the plaintiffs 
and the defendant were, together with those creditors who entered 
into the composition agreement, parties to it, and the plaintiffs were 
bound to the exercise of good faith in preserving the equality of 
payment of the debts of defendant which the terms of the agree 
ment contemplated, and it forbade the making a secret understand- 
ing in derogation of it, whereby they would secure a greater advan- 
tage than their associates would obtain under the composition. 

To the second ground it is sufficient to say that, if it had turned 
out that the defendant, under the agreement entered into of compo- 
sition, had succeeded in obtaining a majority only, and not the 
whole of his creditors, to join in it, that as the secret understanding 
was entered into before, and was carried out contemporaneously 
with, the signing by plaintiffs of said composition agreement, the 
principles of law which we have seen apply to the subject would 
have full operation and effect upon the validity of the contract 
which contemplated the payment of plaintiffs the entire amount of 
their debt, regardless of whether some of defendant’s creditors saw 
proper to join in the composition or not. It would have been a 
fraud upon the creditors who did join in it, and could not be upheld. 

The composition agreement obligated the creditors to give Morris 
a release if he paid them fifty per cent. cash within twenty days 
after all the creditors had signed. It was further provided that, if 
Morris could not obtain the consent of all his creditors to the agree- 
ment, but could secure the consent of such a majority of them as 
would enable him to replevy his merchandise against those refusing 
to accept the compromise, then those who did sign bound them- 
selves to give him his discharge on the payment of the fifty per 
cent. Those who may have entered into the agreement bound 
themselves, in connection with the plaintiffs, to discharge the de- 
fendant on the condition that the defendant could be placed ina 
position whereby he could sufficiently control his means, by reliev- 
ing his goods from attachments, as would enable him to pay a 
majority of consenting creditors fifty cents on the dollar, to each of 











ROL OER IF 














































Witus & Bro. v. Morris. 





Opinion of the court. 





them. They were all bound to the observance of the terms of the 4 
agreement, which gave them all alike an equal participation in the = 
fruits of these stipulations; and if a less number than the whole of 4 
defendant’s creditors entered into the agreement, the plaintiffs were 4 
not less bound to abstain from making the terms which they did i 
make through their agent, Farley. In point of fact, all the cred- 
itors did sign, and were paid the fifty per cent. 

The fourth error assigned is that “the court erred in finding that 
the notes were tainted with fraud, in that evidence shows that the 
plaintiffs were amply secured at the time they recommended other 
creditors to accept the composition, and for plaintiffs to get more 
than the other creditors would be no hardship or fraud on other 
creditors.” 

The plaintiffs, in effect, agreed to relinquish the security they 
had obtained when they entered into the agreement of composition, 
and the question is whether the agreement that was entered into 
by all the parties was one which required the plaintiffs to accept 
fifty per cent. in common with the other creditors. Such was the 
agreement, except for the secret understanding had, and that was a 
fraud upon the agreement of composition. See 1 Daniel’s Neg. Inst., 
sec. 194; Doughty v. Savage, 28 Conn., 146. 

The fifth assigned error is that “the court erred in holding that 
the notes could not be enforced against defendant, in that evidence 
shows that the notes were not executed until after all the creditors 
had been paid the fifty per cent. composition. If the agreement of 
plaintiffs and defendant, that defendant should pay plaintiffs fifty per 
cent. more, was fraud on defendant’s other creditors, it was because 
it was in the nature of a participation of plaintiffs with defendant 
in the proceeds of a combination by plaintiffs with defendant against 
defendant’s other creditors, and the notes were executed by defendant 
in adjustment of profits, and when executed became a new, subse- 
quent contract, enforcible by law, even if plaintiffs could not have 
compelled defendant to have paid the money on his oral promise.” 

The consideration of the notes relates back to the time when the 
plaintiffs and defendant stipulated that they should be given; and it 
is not a matter of importance whether they were given, if in pursu- 
ance of that secret understanding, before or after the payments 
made to the creditors. They were tainted with fraud, and their en- 
forcement being executory, the case is not to be assimilated to the . 
doctrine that parties to an illegal contract may have their rights ad- 
justed as to the proceeds resulting from such contract after it has 
been executed and served its purpose. The cases of Pfeuffer v. 
VoL, LXITII ~ 30 
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Maltby, 54 Tex., 455, and De Leon v. Trevino, 49 Tex., 95, cited in 
appellants’ brief, do not apply. 

The erudite written argument of Mr. Mann, of counsel for the 
appellants, deserves notice. It reviews the cases, English and Amer- 
ican, on which, as he urges, is rested the doctrine held by Justice 
Story in his work on Equity Jurisprudence, and by Bigelow on 
Frauds, and decided cases in our state courts, referring specially to 
Gilmour v. Thompson, 49 How. Pr., 198; Harvey v. Hunt, supra; 
Howe v. Litchfield, supra, and maintains that those text-writers, 
and those courts in the opinions delivered in the cases referred to, 
base the doctrine of the invalidity of such secret preferences given 
to creditors as between the debtor and the secretly preferred cred- 
itor on decisions in England which were based upon what was 
deemed the proper construction of such transactions in view of the 
operation and effect to be given to bankrupt and insolvent statutes 
then in force, as distinguished from a doctrine of legal or equitable 
jurisprudence applicable to the abstract question. 

With whatever accuracy of analysis and refinement of learning 
the history of the line of decisions referred to may be traced in 
pursuing adjudications on this subject back to early sources, we 
think that it must be conceded that the doctrine as it is now held 
in the authorities we have cited is now at all events well and firmly 
established as sound law; too much so to be shaken, especially as it 
is rested by the courts and text-writers of the highest authority on 
the broadest maxims of equity, and not upon the more limited view 
of adapting its application to subserve the integrity of particular 
bankrupt statutes or insoivent acts, or to maintain the policy of the 
law in making such effective. 

Bigelow, in his treatise on fraud, p. 342, treating of the voidness 
at law of security taken by a creditor who is a party to a composi- 
tion agreement like this, for the residue of his demand, says that it 
is thus void because it is a fraud;—a fraud on the rest of the cred- 
itors. Citing Jackson v. Davison, 4 Barn. & Ald., 695; Wells ». 
Garling, 1 Brod. & B., 452; Fay v. Fay, 121 Mass., 561; Sternburg 
v. Bowman, 103 Mass., 325. And he adds, that “this doctrine was 
established in equity before it was recognized by courts of law, and 
continues in force there notwithstanding it has become a matter of 
legal cognizance.” Citing Jackman v. Mitchell, 13 Ves. Jr., 586; 
Constantein v. Blache, 1 Cox, Ch., 287; Fawcett v. Gee, 3 Anstr., 
910; Middleton v. Onslow, 1 P. Wms., 768. . 

Kerr on Frauds, pp. 214, 215, rests the doctrine on the same foot- 
ing —the equity jurisdictional head of fraud, and adds, “In modern 
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times, the same rule has been acted on at law.” That author cites 
numerous English and American cases. 

We conclude upon the whole case that there is no error, and the 
judgment ought to be affirmed. 


AFFIRMED. 
[Opinion adopted March 13, 1885. ] 





G., C. & 8. F. R’y Co. v. Atmonp Fo wer. 


(Case No. 2049.) 


1. CONSTITUTION CONSTRUED.— Article 1, section 17, of the constitution places 
it beyond the legislative power of the state to authorize any individual or 
corporation to take, damage, destroy or apply the property of the citizen 
to public use, without adequate compensation being made, unless he con- 
sents thereto. By the term “ property,” as above used, is meant not only 
the tangible thing owned, but every right and incident which accompanies 
ownership. 

2. SamE.— By the word ‘‘damaged,” above used, as applied to injuries resulting 
from the construction of public works, is meant some injury peculiar to the 
particular property, and not suffered by it as a result of the construction of 
the public work in common with other properties in the same community. 

8. DAMAGES — RaILways.— Legislative permission to construct a railroad 
through the streets of a city cannot relieve the railway company from the 
duty of compensating the citizen who by its construction along a street re- 
ceives special damage in the depreciation of his property. 


4, MEASURE OF DAMAGES.— In such a case the jury, in estimating damages, may - 


consider whether the property claimed to have been damaged was enhanced 
in value by the construction of the road in a sum equal to the special injury 
claimed to have been sustained; and if it was not, whether, by reason of 
improvements made by the road owners, the street is in better condition 
than it was before the railway was built. But the benefits and losses which 
the plaintiff received and sustained by the building of the road, in common 
with the community generally, are to be excluded from the estimate in 
ascertaining the amount of damage, 


Apprat from Harris. Tried below before the Hon. James Mas- 
terson. 

Suit brought October 15, 1883, by Almond Fuller against the 
Gulf, Colorado & Santa Fe Railway Company, to recover the sum 
of $3,000 for damages, alleged by plaintiff to have been occasioned 
to land and improvements ; thereon owned by him, on St. Emanuel 
street, in the city of Houston, Texas, by the building and operating 
by defendant of a railroad on that street. The lots were occupied 
by plaintiff as a homestead. 


The defendant demurred generally and specially to plaintiff’s 














468 G., C. & S. F. R’y Co. v. Funrer. [Galv. Term, 





Argument for the appellee. 





petition, and answered by a general denial and special pleas, alleg- 
ing that defendant had permission and authority, by its charter and 
ordinances of the city council of Houston, to build and operate its 
railroad. That the road had been carefully and skilfully built, and 
that engines and cars thereon were properly and carefully operated, 
and that St. Emanuel street, in front of plaintiff’s property, had 
been very greatly improved by the work and labor of defendant; 
that by reason thereof it was in a better condition to be traveled over, 
and for all the ordinary purposes of a street, than it was before de- 
fendant constructed its railroad over the street, and that by reason 
of the building and operating of the railroad, and the work done 
by defendant in connection therewith, the property of plaintiff had 
been enhanced in value. 

The demurrer and special exceptions of defendant were over- 
ruled. Verdict and judgment for plaintiff for $1,200. 

It was admitted on the trial of the case that defendant had _per- 
mission and authority by its charter, and under the ordinances of 
the city of Houston, to build and operate its railroad on and over 
St. Emanuel street; and there was no evidence of any unskilfulness 
in the construction of the road or the operation of trains thereon. 

Several witnesses testified that the property was worth less on 
the market by from twenty-five to thirty-three and a third per cent. 
than it would be if defendant’s railroad was not there; that it 
was less desirable and valuable for homestead purposes than it 
would be without the railroad, though some witnesses thought its 
value for other purposes may not have been impaired. 

The lots were worth from $2,000 to $2,500, without the improve- 
ments. A narrow gauge railway runs through the center of the 
street, and defendant’s track was placed between the narrow gauge 
railroad and plaintiff’s premises, there being scarcely room to drive 
between. 


Jones & Garnett, for appellant, that the petition disclosed no cause 
of action, cited: Charter of City of Houston, sec. 23, as amended in 
1883 (see Special Laws 18th Legislature, p. 15); art. 4173, R.S.; H. 
& T. ©. R. R. Co. v. Odum, 53 Tex., 351. 


Brady & Ring, for appellee, that there wag no error in the court’s 
charge, cited: Sec. 17, Bill of Rights, Const. 1876; art. 4196, R. 5. 
1879; 1 Red. on R’ys, 71; R. R. Co. v. Odum, 53 Tex., 351; 2 Dill. en 
Mun. Cor., 633; id., note 1; id., 640; Banks v. Ogden, 2 Wall., 57; 
Barney v. Keokuk, 4 Otto, 336; R. R. v. Scott, 3 Am. & Eng. Ry 
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Cases, 218, and note, id.; 2 Dill. on Mun. Cor., 704, note 1, id. ; Coo- g 
ley on Const. Lim., 549; R’y Co. v. Lawrence, 7 Am. & Eng. R’y F 
Cases, 95. ; 


Srayton, Associate Justice.— It is claimed by the appellant that 
as it had permission, under its charter and the ordinances of the 
city of Houston, to build and operate its road on the street, and has 
done so carefully and skilfully, it is not liable to the appellee for 
any injury that has been done to his property on the street, in the 
construction and operation of its road. 

The legislative permission thus obtained doubtless relieves the ap- 
pellant from liability to the public, if it has carefully and skilfully 
constructed and operated its road, but it does not follow from this 
that it may not be liable to any person whose property has been in-’ 
jured, even though the road be ever so well constructed and oper- 
ated. 

For the protection of private rights the constitution declares that 

* “no person’s property shall be taken, damaged or destroyed for or 
applied to public use, without adequate compensation being made, 
unless by the consent of such person.” Const., art. 1, sec. 17. 

This language is broader than that used in the former constitu- 
tions of this state, and was doubtless intended to meet all cases in 
which, even in the proper prosecution of a public work or purpose, 
the right or property of any person, in a pecuniary way, may be 
injuriously affected by reason of the thing being made thereby less 
valuable, or its use by the owner restricted by the public use to 
which it is wholly or partially applied, without compensation having 
been first made to the owner. 

It is also not improbable that it was intended, by the language 
found in the present constitution, to meet and correct evils which 
had sometimes been thought to result to the property owner from 
a narrow and technical meaning sometimes put by courts upon 
the word “taken” used in the former constitutions of this state 
and in the constitutions of the most of the other states. 

The word “ property,” as used in the section of the constitution 
referred to, is doubtless used in its legal sense, and means not only 
the thing owned, but also every right which accompanies ownership 
and is its incident. 

Thus considered, under the rules established by the great weight 
of judicial decisions, and opinions of elementary writers eminent 

for their learning, the facts of this case amount to a taking of pri- 
vate property for a public use. Cox v. Railway Co., 48 Ind., 178; 
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Railway Co. v. Hartley, 67 Ill., 439; Harrington v. Railroad Co., 17 
Minn., 218; Gray v. Railroad Co., 13 Minn., 315; Schurmeier », 
Railroad Co., 10 Minn., 82; Pomeroy v. Railroad Co., 16 Wis., 644; 
Hinchman »v. Railroad Co., 17 N. J. Eq., 78; Protzman v. Railroad 
Co., 9 Ind., 469; Ford v. Railroad Co., 14 Wis. 609; Kaiser ». 
Railroad Co., 22 Minn., 152; Railroad Co. v. Reed, 41 Cal., 257; 
Wager v. Railroad Co., 25 N. Y., 529; Grand Rapids Booming Co. 
v. Jarvis, 30 Mich., 321; Arimond »v. Canal Co., 31 Wis., 316; Pum- 
pelly v. Green Bay Co., 13 Wall., 181; Hooker v. N. H. & N. Co, 
14 Conn., 146; Eaton v. B. C. & M. R. R., 51 N. H., 506; Dillon on 
Municipal Corporations, 711, 712, and citations; Cooley’s Con. Lim., 
676-688, and citations. 

If, however, there has been no taking of the property of the ap- 


‘pellee, within the meaning of the constitution, there can be no 


doubt that it has been damaged, if the evidence offered to support 
the averments of the petition be true. 

The word “ damaged ” is evidently used in the sense in which the 
word “injured ” is ordinarily understood. 

By damage is meant “every loss or diminution of what is a man’s 
own, occasioned by the fault of another,” whether this results di- 
rectly to the thing owned, or be but an interference with the right 
which the owner has to the legal and proper use of his own. 

If by the construction of a railway or other public work an injury 
peculiar to a given property be inflicted upon it, or its owner be de- 
prived of its legal and proper use, or of any right therein or thereto; 
that is, if an injury, not suffered by that particular property or 
right only in common with other property or rights in the same com- 
munity or section, by reason of the general fact that the public 
work exists, be inflicted, then such property may be said to be dam- 
aged. 

Every government has the power to construct or to cause to be 
constructed public works, and in so far as such construction works 
an injury to the public, it can give no one aright toa private action, 

A railway may be built in such relation to a prosperous town as 
practically to destroy the value of real estate in it, or in a part of 
it, and to destroy the business of its inhabitants, but if it be built in 
accordance with legislative permission, this would not entitle a per- 
son to maintain an action for loss resulting from the diminution in 
value of his property in the town or his loss of business. 

In reference to such things benefits will accrue to some commu- 
nities and persons, and depreciation in values result to the property 
of others; but these neither entitle a public work to compensation 
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for benefits conferred, nor render it liable for such losses as may be 
sustained; for the doing of that which the law authorizes to be 3 
done, all of its requirements being complied with, cannot give cause 4 
for private action. 

If, however, the legislature authorizes a public work to be con- 
structed, and, as the constitution does impliedly in every case, couples 
with its authorization the declaration that the person or company 
to whom the authority is given shall not take, damage or destroy ’ 
the private property of the citizen in order to accomplish the con- 
templated purpose, unless compensation therefor is first made, then 
the authority must be received and exercised with the limitation 
with which it is given; and if not so exercised, and that be taken, 
damaged or destroyed which can only be taken, damaged or de- 
stroyed for the public purpose after just compensation, then, in so far 
as the unauthorized act affects private rights, it gives cause for private 
action, and the act stands as though no legislative permission was 
ever given inso far as the right of the injured person to recover dam- 
ages is concerned. 

The questions involved in this case were considered in the case of 
G., C. & Santa Fe R. R. Co. v. Eddins, 60 Tex., 656, in which au- 
thorities bearing on them are collected. 

The court gave the following charges: “That private property 
cannot be taken, damaged or destroyed for or applied to public use, ° 
without adequate compensation being made, unless by the consent 
of such person. If the proof satisfy you that defendant company, 
by permission of its charter and of the municipal authorities of the 
city of Houston, but without consent of plaintiff, has built its track 
on St. Emanuel street, and runs its trains thereon, if such track and 
use of ‘such street by defendant in passing its trains over same has 
damaged plaintiff's property described in his petition, find for plaint- 
iff, and assess the amount thereof. On the other hand, if from the 
proof you are not satisfied that real damage or lessening in value 
of plaintiff's property has occurred, and was occasioned by defendant’s 
acts complained of, your verdict should be for defendant. If, under 
the evidence applied to the law given you in charge, you find that 
plaintiff's property has been injured by the acts of defendant com- 
7 pany complained of, the measure of damage is for the actual loss 

thereby sustained in the fair, reasonable salable value of plaintiff's said 
f property: that is to say, if by reason of defendant’s acts complained 
of, plaintiff's property is lessened in value, he is entitled to recover 
the fair and actual difference between the fair valuation of said 
property, if any, occasioned by defendant’s acts, and its fair valuation 
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but for defendant’s acts complained of; and you will look to all the 
evidence as to its use when defendant company built and operated 
its track and run its trains over St. Emanuel street, as it may be 
affected injuriously thereby, as well as all other evidence touching 
the fair valuation of plaintiff’s property, and as to how, if at all, the 
value is injuriously affected by defendant’s acts complained of.” 

1. The court also charged, at request of plaintiff: “If you believe 
from the evidence that St. Emanuel street in front of plaintiff's 
property has been improved by defendant since the construction of 
defendant’s railroad, and that said street is in a better condition for 
ordinary street uses than it was before said railroad was built, you 
may consider this circumstance in mitigation of the damages, if any, 
sustained by the plaintiff; and should you believe that the fact of 
said street being thus improved counterbalances all injuries, if any, 
resulting to said property from the use of said street by defendant, 
and operation thereon of defendant’s railroad, you will find for 
defendant.” 

2. The court also acid at the request of defendant: “If the 
jury believe from the evidence that at the time of constructing its 
road on St. Emanuel street the defendant, at its own labor and 
expense, raised and shelled said street in front of plaintiff’s property, 
and thereby improved said street, and made it more convenient to 
be traveled over than it was before; and if you further believe from 
the evidence that by reason of this improvement plaintiff's property 
has been enhanced in value, and that this enhancement in value is 
equal to or greater than any depreciation caused by the construction 
and operation of said road and the moving of trains thereon, then 
you will find for defendant.” 

3. The following was also given at request of plaintiff: “In esti- 
mating the value of said premises with and without the railroad 
being on said street, you shall base your estimate on the fair market 
value of the same, and in this connection you should consider in 
defendant’s favor such special benefits, if any, as the plaintiff may 
have derived from the location of said railroad on said street. hg 

4, The court also charged, at request of defendant: “If the jury 
believe from the evidence that plaintifi’s property is worth as much 
now as it would be worth if defendant’s railroad was not built and 
operated on St. Emanuel street, in the manner that it has been and is 
being done, you will find for defendant.” 

We are of the opinion that these charges fairly submitted to the 
jury ‘the law for the government of the case, both as to the right of 
the appellee to recover, and as to the measure of damages. 
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It is urged that the court erred in charging the jury, at plaintiff's if 


request, that “In estimating the amount of damage, if any, sustained A 
by the plaintiff, you must not consider those benefits or injuries to ul 
plaintiff's said property which he may receive or sustain in common 5 
with the community generally where said property is situated, which 4 
results from the construction and operation of the defendant’s rail- ‘4 


road, and which are not peculiar to him and connected with his 
ownership, use and enjoyment of his said property, and all such 
benefits or losses shall be altogether excluded from your estimate.” 

We are of the opinion that there was no error in this charge; for 
the same reasons which make it proper to exclude such benefits 
in estimating damage under the statutory proceeding to condemn - 
the right of way apply in a case in which the owner is compelled 
to resort to law to obtain redress for an illegal taking or damage 
done to his property. R. S., 4194-4196. 

The charge referred to in the sixth assignment was properly re- 
fused, and so much of the charge referred to in the seventh assign- 
ment as was material and proper was given in other charges. 

The charge referred to in the eighth assignment contained matter 
which with proper limitations was given in other charges. 

The judgment is affirmed. 

AFFIRMED. 
| [Opinion delivered March 6, 1885.] 





P. W. Gattacurr & Co. v. Gotprrank, Frank & Co. 
(Case No. 2060.) 


1, TRIAL BY JURY — PRACTICE.— Article 3066 (Rev. Stat.), regarding the deposit 
of a jury fee by the party demanding a trial by jury, is not mandatory in 
requiring its deposit with the clerk on the first day of the term of court. 
(Following Hardin v. Blackshear, 60 Tex., 132, and Berry v. T. & N. O. R’y 

* Co., 60 Tex., 654.) 

2, SaMe.— A jury was demanded on the first day of the term, and the jury fee 
paid on the second day: Held, that when no injury resulted to the opposing 
party, and neither the business of the court nor the trial of the cause was 
delayed thereby, the jury fee should have been accepted and the jury 
allowed. 

8. ATTACHMENT — REPLEVY.— The statute makes no provision for the replevy 

of the proceeds of property sold under attachment, but contemplates that 

it shall remain in custody of the clerk of the court subject to the court's 
order, 
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Apreat from Gonzales. Tried below before the Hon. Everett 
Lewis. . 


of Fly & Davidson, for appellants, cited: R. S., arts. 3061, 3066; 
a , State Const., art. 1, § 15; Hardin v. Blackshear, 60 Tex., 132; La- 

. croix v. Evans, Tex. Ct. App. Civ. Cas., § 749; Berry v. T. & N. O, 
R’y Co., 60 Tex., 654. 


P H. Ward and Harwood & Harwood, for appellee, cited: R. §., 
arts. 3061, 3066; Hardin v. Blackshear, 60 Tex., 132. 


Stayton, Associate Justice.— The bill of exceptions shows that 

- on January 7, 1884, which was the first day of the term of court, 

the appellants demanded a jury when the docket was called for that 

and like purposes. Tothis the judge replied that they could have 

the jury if they paid the fee; after which, on the same day, counsel 

for appellants told the clerk that he would hand the fee to him, to 
which the clerk replied “ that’s all right.” 

On the next morning the jury fee was paid to the clerk, who then 
entered the cause on the jury docket. 

When the cause was called for trial on the 11th January, 1884, the 
appellees objected to a trial by jury on the sole ground that the 
jury fee was not paid on the first day of the term, and this objec- 
tion was sustained by the court and a jury trial refused. This 
ruling of the court is assigned as error. 

The constitution declares that “the right of trial by jury shall 
remain inviolate. The legislature shall pass such laws as may be 
needed to regulate the same, and to maintain its purity and effi- 
ciency.” Const., art. 1, sec. 15. 

Under this section laws have been enacted, and in pursuance 
therewith application was made on the first day of the term for 
a jury in this cause. R. §., 3061. The jury fee was deposited, but 
it is insisted that as it was not deposited on the first day of the 
term the jury could not be allowed — that art. 3066, R. S., is man- 
datory. Such has not been held to be the character of the article 
referred to. Hardin v. Blackshear, 60 Tex., 132; Berry v. T. & N, 
O. R’y Co., 60 Tex., 654. 

In the case last named the jury fee was deposited after the cause 
was called for trial. 

It is not shown that any injury would have resulted to the appel- 
lees by allowing the jury, nor that the business of the court or trial 
of the cause would in any manner have been delayed; and in sucha 

case, in the absence of some language negativing the right of a party 
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to deposit the fee after the first day of the term, we are of the opin- 
ion that the jury fee ought to be received, and the jury allowed. 

A right expressly guarantied by the constitution ought not to be 
disallowed, even in cases in which the legislature is empowered to 
enact laws to regulate its exercise, because the act was not done 
within the time prescribed, unless the law, so made, clearly evi- ‘i 
dences the legislative intention that the thing required to be done a 
before the right can be exercised shall be done within a given time 
or not at all. 

We are of the opinion that the court did not err in overruling the 
demurrers to the petitions and the motion to quash the attachment. 

The rulings of the court below in the admission and rejection of : 
testimony need not be considered, as the same questions may not ; 
arise upon another trial. 

The statute provides that a defendant whose property is seized 
under an atachment may replevy it (R. S., 170), but does not 
provide, in case the property be sold, as the statute provides it may 
be pending suit, that the proceeds may be so replevied; on the 
contrary, the statute seems to contemplate that the sum so realized 
shall remain in the custody of the clerk, subject at all times to the 
control of the court. R.S., 174, 1454. 

This may, in case of protracted litigation, operate an injury to a 
defendant; but it rests with the legislature, if it be deemed advisable, 
to provide that money in such tases may be replevied. 

lor the error of the court below in refusing a jury trial to the 
appellants, the judgment is reversed and cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 10, 1885. } 
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1. STATUTE CONSTRUED — INSURANCE.— The Revised Statutes of Texas (art. 278) 
provide that ‘railroad companies and other common carriers of goods, 
wares and merchandise for hire, within the state, on land, or in boats 4 
and vessels on the waters entirely within fhis state, shall not limit or re- 

strict their liability, as it exists at common law, by any general or special 

notice, or by inserting exceptions in the bill of lading, or memorandum 
given on the receipt of the goods for transportation, or in any other manner 
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whatever, and no special agreement made in contravention of the foregoing 
provisions of this article shall be valid.” A railway company in Texas exe- 
cuted a bill of lading for cotton, which the company, as a common carrier, 
undertook to deliver at Havre, France, and afterwards on the same day the 
cotton was insured by the shipper. It was stipulated in the bill of lading, 
that, in case the cotton was destroyed, the carrier liable for the loss should 
have the full benefit of any insurance effected upon or on account of it, 
The cotton was destroyed by fire in transitu; the amount of the policy was 
paid by the insurance company to the owner, who transferred his claim 
against the railway company to the insurance company, which sued the 
railway company. Held: 

(1) Since the certificate of insurance described the cotton as having been 
already shipped, the insurance company was chargable with notice of the 
reservation contained in the bill of lading, to the effect that, if loss occurred 
while the cotton was in charge of the railroad company, and that loss 
was satisfied by it, the railroad company should be entitled to the insurance 
money due on the cotton. 

(2) The insurance company had no rights against the railroad company 
when the bill of lading was signed and the reservation made, and the rail- 
road company had every right which the reservation could confer when the 
insurance was effected. 

(8) If the carrier had desired, it could have insured the goods to the ex- 
tent of their full value. (Following Van Natta v. Insurance Co., 2 Sandf., 
490. ) 

(4) Since the right of the carrier exists to make a direct contract of insur- 
ance, the right follows, to stipulate for the insurance effected by the shipper, 

(5) The fact that a carrier may have the right to reimburse himself from a 
third party for losses under the bill of lading will afford no defense to an 
action against him by the shipper. He must first pay and may then sue on 
his policy. . 

(6) The right of the insurance company to enforce repayment against the 
carrier for the loss, if it existed at all, was the right to be subrogated to the 
right of the shipper, but that right could not be enforced, for both the ship- 
per and the carrier had contracted in effect that it should not exist. 

(7) The railroad company had the right to make the reservation as to the 
insurance money, in the bill of lading. 

(8) The insurance company could not recover from the railroad company 
the amount paid on the policy. 










































a Appeat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

On the 16th of November, 1883, the appellant brought suit 4 
against the Gulf, Colorado & Santa Fe Railroad Company for the 
value of cotton.received by the latter company, December 5, 1882, 
from Z. Maurey & Co., and which the railway, as a common car- 
rier, undertook to carry and deliver to Z. Maurey & Co., at Havre, 
France. The cotton was destroyed by fire, it was charged, through 
the negligence of the railway company after the transit commenced. 

The insurance company, on the 5th day of December, 1882, is- 
sued a policy of insurance on the cotton, and after the loss occurred 
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paid the amount of the policy to F. Dennis, the owner, and took 
from him a transfer of his claim against the railway company — Z. 
Maurey & Co. having previously transferred to F. Dennis. 
The answer of the railway company set up two defenses: 
First. That the loss occurred on a connecting line of the Gulf, 
Colorado & Santa Fe Railway Company. ¥ 
Second. That by the terms of the bill of iading the railroad com- 
pany became entitled to the benefit of the insurance that had been 
placed on said cotton by the British and Foreign Marine Insurance 
Company, and therefore said insurance company could not recover 
from the railway company. 
This latter defense was the one relied on by the railway company. 
Case tried before the court without a jury, and judgment for the 
railway company. 
The errors assigned were as follows: 
First. The court erred in holding that the following part of the 
fourth clause in the bill of lading constituted a defense to plaintiff's 
cause of action, which subdivision of the clause is as follows: “... 
And the carrier so liable shall have the full benefit of any insurance 
which may have been effected upon or on account of said goods.” 
Second. “The court erred in holding that the plaintiff could not re- 
cover under the facts because of the clause in the bill of lading to 
the effect that the common carrier liable for the loss should have 
the full benefit of any insurance which might have been effected 
upon or on account of the goods lost.” 


Davis & Sayles, for appellant, cited: Common Law Liability, 
arts. 278, 283, R. S.; Contracts of Carriers [Lawson], section 242, 
and authorities cited in the notes; Railroad Co. v. Allison, 59 
Tex., 193; Railroad Co. v. Burke, 55 Tex., 333; Sheldon on Subro- 
gation, sec. 229; Hall v. Railroad Co., 13 Wall., 367; Hart v. West- 
ern R. Corp., 13 Mete., 99. 


Ballinger & Mott, for appellee, cited: Lawson on Carriers, $§ 124, 
236, 240; Myrick v. Railroad Co., 107 U. 8., 102; Insurance Co. ». 
railroad Co., 104 U. 8., 146; Railroad Co. v. Manuf. Co.,16 Wall, 
: 324; Railroad Co. v. Farmers’ and Millers’ Bank, 20 Wis., 122; 
| Irvin v. Railroad Co., 59 N. Y., 653; Insurance Co. v. Calebs, 20 N. 
Y., 173; Insurance Co. v. Railroad Co., Lawson’s Con. of Carriers, 
p. 383; Carstairs v. Ins. Co., 18 Fed. R., 473; 8. C., 16 Am. & Eng. 
R’y Cas., 142; Rintoul v. Railroad Co., 16 Am. & Eng. R’y Cas., 
144. 
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Wir, Cuter Justice.— The important question in this case 
arises out of the provision contained in the bill of lading executed 
by the appellees to Z. Maurey & Co., to the effect that, in case the 
property was destroyed, the carrier liable for the loss should have 
the full benefit of any insurance effected upon or on account of 
said property. 

The question is, whether or not, with that reservation in the bill 
of lading, the appellant, in whose company the insurance had been 
effected, can recover from the railroad company the value of the 
cotton destroyed after having paid the same to the shipper. 

It is a conceded fact that the cotton was destroyed by fire, and 
in such a manner as would not have excused the railroad company 
at common law. 

It appears from the record that whilst the bill of lading and cer- 
tificate of insurance were both executed on the same day, the former 
was prior in time, for the certificate of insurance describes the cot- 
ton as having been already shipped by the railroad company. 

Hence, it must follow that the appellant was affected with notice 
of the reservation contained in the bill of lading. The insurance 
company, knowing that the property was in charge of the railroad 
company as a common carrier at the time, is chargeable with notice 
of the circumstances of the contract for its transportation, entered 
into between the carrier and the shipper of the cotton. 

This being the case, the insurance company must be held to have 
contracted with the full understanding that in case of loss of the 
cotton whilst in charge of the appellee, and that loss was satisfied 
by the railroad company, the latter would be entitled to the insur- 
ance money due upon the cotton, unless the reservation in the bill 
of lading was such as could not be made and was therefore void 
and of no effect. 

This disposes of the point made that the insurance company, 
being entitled to the shipper’s rights and remedies against the car- 
rier, “could not be deprived of them by any contract between the 
carrier and the shipper to which the insurance company was not 
a party. 

The insurance company had no rights against the appellee when 
the bill of lading was signed and the reservation was made; but on 
the contrary the railroad company had all the right which the reser- 
vation could give it as against the appellant company at the time 
the insurance was effected. 

If, therefore, the question depended upon the right of two 
parties to interfere with the contract of a third, by an agreement 
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between themselves alone, we should be compelled to hold that 
neither the certificate of insurance, nor the transfer by the owner 
of the cotton to the insurance company, was of any avail, as against 
the previous contract between the shipper and the railroad com- 
pany. 

The whole question, therefore, turns upon the right of the appellee 
to make the reservation as to the insurance money in its bill of 
lading. 

This right is questioned on the ground that the reservation is in 
effect a limiting of the common law liability of a carrier for the 
loss of goods transported by him,—a limitation prohibited by the 
statutes of our state. 

It is said that by allowing the carrier to reimburse himself out of 
the insurance money, we relieve him of all responsibility and permit 
him to deal with the property in his charge as carelessly and negli- 
gently as he pleases, and yet save him from accountability in case 
of its loss. 

It is, perhaps, true that the carrier is enabled by such contract to 
indemnify himself for any money he may pay out on account of the 
loss of the goods, but does this relieve him from responsibility, or 
limit his liability in the least? 

To an action of the shipper for the value of the goods he could 
not successfully plead that he was not liable because of the insur- 
ance, and that the shipper must look to the insurance company for 
compensation. It would be no defense to the action, and the carrier 
has not, therefore, limited his liability to the person with whom he 
has contracted. 

The shipper has all the rights and remedies against the carrier he 
would have possessed had no such reservation been made. If the 
goods are lost from other causes than the act of God or the public 
enemy, the carrier is liable; and it is no concern of the owner that, 
after the loss is compensated by the carrier, the latter can seek reim- 
bursement at the hands of some one else. 

But it is said to be against public policy to allow such reserva- 
tions in the bill of lading, because it lessens the necessity for care 
and diligence on the part of a railroad company in reference to the 
property in its charge for transportation. 

This may be so in some measure, but it certainly does not release 
the company from liability, or place them in the same position as if 
they had contracted that they should not be liable either in whole 


or in part for the loss of the goods, unless they would be so liable 
at common law. 
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There is a great difference between contracting for a limit of 
common law liability and contracting to be fully liable as at com- 
mon law, but to have the privilege of indemnifying against loss by 
reason of such liability. 

Besides, the owner does not bind himself to insure, or to do any- 
thing which will result in benefit to the carrier. ‘There is, there- 
fore, no contract of exemption against liability for loss by negligence, 
no agreement that the carrier shall be indemnified, but the contract 
simply is that, in the contingency of i ‘nowtante, a consequent benefit 
will, in case of loss, result to the carrier.” Pintard v. N. Y. Cent. 
& H. R. R. R. Co., 16 Am. & Eng. R’y Cas., 144. 

The carrier has the right to insure the goods in his charge by a 
contract made directly with the insurance company, and this he 
may do to the extent of their full value. Fland. on Ins., 380; May 
on Ins., 80; Lawson on Con. of Carriers, 391, 392; Hutchinson on 
Con. of Car., § 2129; Van Notta v. Insurance Co., 2 Sandf., 490; 
Insurance Co. v. Calebs, 20 N. Y., 177 

This is upon the principle “ that every person who would be liable 
in the event of the loss of the property may effect an insurance for 
his own protection. ” Hatch. on Car., § 429. 

The carrier needs no protection against losses for which he is not 
liable under his contract with the ‘shipper; and, if not allowed to 
insure against those for which he is liable, the policy of insurance 
is of no use as a protection to himself. 

It is clear that if the want of power in a carrier to limit his com- 
mon law liability deprives him of his right to indemnify himself 
against loss, he cannot contract for such indemnity directly with an 
insurance company any more than he could through his agreement 
with the owner of the property. 

If we look to the effect or result of the two contracts we find 
that the carrier’s liability is restricted as much by the one as by the 
other; and if the one is against public policy the other is also. If 
there be any difference it is restricted to a greater degree by the 
contract made by the carrier with the insurance company. That 
positively indemnifies him against loss; the other indemnifies only 
upon the happening of a contingency. 

But the right of the carrier to make a direct contract of insurance 
is one long recognized, and that even against his own negligence. 
We think it equally his right to stipulate for the insurance effected 
by the shipper. Lawson’s Con. of Carriers, p. 383. 

When a railroad company, as in the present instance, pursues the 
latter course, and the oavner insures, and a loss covered by the policy 
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and the bill of lading occurs, the railroad company stands substan- 
tially in the same position towards the shipper and the insurance 
company as if it had insured by direct contract. The railroad com- 
pany is primarily liable to the owner of the goods for their value 
if destroyed. The insurance company is also liable to the owner 
to the extent of the loss covered by the policy in trust for the 
benefit of the carrier. 

The owner has aright of action for the value of his property 
either against the railroad company or against the insurer. 

We have seen that the fact that the carrier has a right to reim- 
burse himself from a third party for losses under the bill of lading 
forms no defense to an action against him by the shipper. He must 
pay the value of the property destroyed and then bring suit against 





case whether the carrier has insured or has received the benefit of 
the insurance obtained by the owner — especially under our system 
of jurisprudence, where suits may be prosecuted in the name of the 
true or equitable owner of the cause of action. 

But if the insured proceeds first against the insurer and recovers 
under the policy, or it is paid by the latter without suit, can he then 
bring suit upon the bill of lading against the carrier? 

A complete answer to such suit, although brought for the benefit 
of the insurer, would be the reservation contained in the bill of 
lading to which the plaintiff was a party. To recover the value of 
the property destroyed and appropriate it to the insurance company 
would be in direct violation of that stipulation, and the suit brought 
directly by the insurer is in no better condition. 

The right to insert such a stipulation as the present in a bill of 
lading is universally admitted, or denied, if at all, only on the 
ground of the supposed effect it has of restricting the common law 
liability of a carrier. This, as we have shown, in our view, is not 
the effect of the reservation. If it is a legal stipulation it must have 
some effect; and if it does not protect the carrier against losses 
which he must make good under the bill of lading, it is entirely 
nugatory. 

The right of the insurance company to recover against the railroad 
company, if it existed at all, was the result of an equitable subroga- 
tion to the remedy of the owner of the cotton against the carrier, and 
of the assignment made subsequent to its loss. But the assignment 
was worthless, as it was made in privity and subordination to the 
previous stipulation placed in the bill of lading; and the subroga- 


tion was of no avail, as no one can become subrogated to a right 
Vou. LXUI—31 












the party liable to him under the contract of insurance. This is the ’ 
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which the party, originally possessing that right, had previously 
contracted should not be enforced. 

The question is of the first impression in Texas, and as controlled 
by a statute similar to our own upon the subject of common carriers, 

: has perhaps never received the adjudication of a court of last resort. 

See 20 N. Y. Rep. It has, however, in two or three instances been 
passed upon, and in accordance with our own views, by courts of 
eminent learning, to whose opinions great deference is due. Car- 
stairs v. Insurance Co.,16 Am. & Eng. R’y Cas., 142; Pintard », 
Railroad Co., id., 144; Insurance Co. v. Railroad Co., Lawson on 
Con. of Carriers, p. 383. 

We think that the court did not err in rendering judgment in favor 
of the defendant below, and that judgment is affirmed. 






























AFFIRMED. 
[Opinion delivered March 10, 1885.] 





W. J. Ewrnea v. Jacon Coren. 
(Case No, 2038.) 


1, MANDAMUsS.— A mandamus to an inferior court lies only in case where the act 

directed to be performed requires no exercise of judicial discretion. Hence, 

if a mandamus could not be used to revise a judgment of an inferior court 
yy dismissing an appeal for want of a sufficient appeal bond. 

2. FINAL JUDGMENT.— A judgment dismissing an appeal for want of a sufficient 
appeal bond is a final disposition of the case by the court rendering it, and 
can be revised, by a superior court having supervisory power over its pro- 
ceedings, by means of an appeal or writ of error. 

3. MANDAMUS.— Though mandamus is the proper remedy to enforce the perform- 
ance of a ministerial act, when there is no other adequate legal remedy, yet 
the converse of that proposition, that when there is no other legal remedy the 
writ of mandamus may always be resorted to, is not true. 





Apprat from Johnson. Tried below before the Hon. A. J. Hood. 
The opinion states the case. 


J. W. Ewing, for himself, cited: Jacob Porter v. Henry Klahn, 
He W. W. Con. Rep., $$ 528 and 529; High, Ex. Leg. Rem. (2d ed.), sees. 
188, 189, 190; People v. Weston, 28 Cal., 639; Cariaga v. Dryden, 29 
Cal., 307; Lewis v. Barclay, 35 Cal., 213; Little v. Morris, 10 Tex., 
263; Durrett v. Crosby, 28 Tex., 687. 






. W. Jodon, for appellee, cited: High, Extra. Rem., p. 190, sec. 
251; citing State v. Judge, 4 Rob. (La.), 227; Zn re Turner, 5 Ohio, 
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a 542; Rhodes v. Craig, 21 Cal., 419; Dixon v. Field, 10 Ark., 243; Y 
E People v. De La Guerra, 43 Cal., 223. a 


Wurm, Curer Justice.— The county judge of Johnson county, 
appellant in this cause, entered up an order dismissing an appeal 
taken by Jacob Cohen from a judgment of the mayor’s court of 
the city of Cleburne, imposing a fine upon Cohen for a violation of | 
one of the ordinances of that city. The order was entered in pur- c 
suance of a motion made by the county and city attorneys, to dis- 
miss the appeal because of the insufficiency of the appeal bond, and 
because the appellant, Cohen, had not made a motion for a new trial 
as required by the revised ordinances of the city of Cleburne. The 
appellant thereupon commenced a suit in the district court of John- 
son county, to compel the county judge by mandamus to reinstate 
the cause in his court and proceed with it to judgment. 

The district judge granted a temporary mandamus, and upon 
final trial made it peremptory, and from this judgment the present 
appeal is prosecuted. 

We do not propose to discuss all the points raised by the record, 
and so ably submitted in the briefs of counsel and argued at the bar 
of this court, but to consider only one question, viz.: Whether or 
not the action of the county judge dismissing the appeal for want of 
a proper bond could be controlled by a mandamus ? 

It is well settled that the writ of mandamus can issue to an inferior 
court only in cases where the duty it directs it to perform requires no 
exercise of judicial discretion. High on Ex. Leg. Rem., § 156. 

“ Mandamus will not lie to control the exercise of the discretion 
of inferior courts, and where such courts have acted judicially upon 
a matter properly presented to them, their decision cannot be altered 
or controlled by mandamus from a superior tribunal.” High on 
Ex. Leg. Rem., § 156. This principle is supported by an overwhelm- 
ing weight of authority both in England and America. See note 
1 to above section. If the inferior court refuses to proceed with 
a cause, the tribunal vested with the power of issuing a mandamus 
to such court may compel it to action by means of this writ. The 
superior may set the machinery of the inferior court in motion, but 
it will not dictate what judgment it shall render, or direct the per- f 
formance of any judicial act. Id., § 152. The mandate commands 
the judge to exercise his judicial discretion, but does not direct him 
how it shall be done. Carpenter v. Commissioners, 21 Pick., 258. 

The rule applies as well to judgments rendered during the course of 
the proceedings as to the final determination of the cause. 
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These principles are established by an overwhelming weight of au- 
i thority and are entirely beyond all question. See the numerous 
x authorities in the notes to above cited sections of High on Ex. Leg. 
3 Rem. 

The object of the present suit was not to compel the county 
court to act when it had refused to do so, but to compel it to re. 
verse an action it had already performed, and reinstate a cause it 
had already dismissed. This was, in effect, to revise a ruling made 
by that court, and to substitute the opinion of the district judge 
for that of the judge having jurisdiction of the appeal from the 
mayor’s court. 

The writ of mandamus can perform no such function. It cannot 
be made a substitute for an appeal or writ of error, and more es- 
pecially can it not be used by one court to reverse the judgments of 
another, over which it has no appellate control. 

The county court, in this case, had passed upon the sufficiency of 
the appeal bond made by Cohen. It had taken into consideration 
the question as to whether or not the bond was made pavable 
to the proper obligee. In order to determine this question according 
to the appellee’s own argument, it was necessary for the judge to 
ascertain to whom the city ordinances required the instrument to be 
made payable. Finding that they named the city as the obligee, 
he had then to examine as to whether, under the constitution and 
laws of the state, a bond payable to the state of Texas could be sus- 
tained. If his conclusion as to the payee of the bond was unfavor- 
able to Cohen, he had then to pass upon the question of Colhen’s 
right to the appeal without a bond, having given due notice of ap- 
peal. All these points he decided adversely to Cohen, who then 
sought and obtained the judgment of the district court that the 
county judge was wrong in his conclusions, and must reverse his 
judgment dismissing the appeal. 

And now that the cause is before this court, we are asked to ex- 
amine into all these questions of constitutional and statute law, and, 
if we agree with the district judge, that we compel the county court 
to receive a bond which in its opinion is void under the laws of the 
state. How we can do this, or how the district court could do it, 
without controlling or revising the judicial discretion of the county 
judge, we are unable to see. 

h The appellee contends that the district court was merely compel- 
ling the performance of a preliminary act. Be it so, yet we know 
of no rule of law that places the judicial discretion of one court 
upon a preliminary question within the control of another, though 
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it may be of superior jurisdiction. It is not the point at which the a 
proceedings may have arrived that governs the right to the man- a 
damus. It is the nature of the question upon which the court is 
called to pass, and the character of judgment it must render. A 
judgment dismissing a cause for want of a sufficient appeal bond is * 
a final disposition of the cause in the court rendering it, and in the wi 
present case involved as intricate questions of law, probably, as 
would have arisen upon a final trial of the cause upon the law and 
the facts. The fact that the appellee here had no other remedy does 
not entitle him to that of mandamus. It is well settled that whilst 
mandamus issues only when the aggrieved party has no other ade- 
quate remedy, the converse of the proposition is not true, that when ‘ 
he has no other remedy he may resort to the writ of mandamus. 

Similar questions upon the law of mandamus, and indeed the 
identical question presented by this appeal, have been before other 
courts, and have, perhaps without exception, been decided against 
the right to make use of the writ in such cases. And the writ is 
refused though it be evident to the superior court that the judgment 
of the inferior court was wrong. People v. Judge of Wayne Co. 
Court, 1 Mich., 359; Judges of Oneida Com. Pleas v. People, 18 
Wend., 79; Le parte Newman, 14 Wall., 152; State v. Wright, 4 
Nev., 119; People v. Judges, etc., 20 Wend., 688; People v. Weston, 
28 Cal., 639; Carpenter v. Bristol, 21 Pick., 258. 

The zeal and ability with which counsel have urged upon the 
court his views of the cause have induced us to consider the ques- 
tion at greater length than any difficulty in its solution demanded. 

The judgment will be reversed and rendered here for the ap- 








pellant. 
REVERSED AND RENDERED. 
[Opinion delivered March 13, 1885.] 
S. H. Cresap v. W. A. Manor. 
(Case No. 2059.) 
| 1, VENDOR'S LIEN — WAIVER.— A. sold land to B., and took in payment money ‘ 


and negotiable notes made to B, by C., secured by a vendor’s lien on C.’s 
land, but reserved no lien on the land sold. Held: 

(1) That when the vendor of realty secures the purchase money, not by a 
vendor's lien reserved on the land but by separate and distinct securities, he 
waives thereby his lien. wa 

(2) That the burden of proof was upon him who maintained that the I: 
vendor's lien was not waived to establish that fact by appropriate evidence. 
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(3) That independent of any express waiver on the part of the vendor the 
law presumed that it was waived, and some affirmative action was required 
on his part to show that in addition to his other securities he still relied on 
his vendor's lien. 

(4) The acceptance by the vendor of the terms of the vendee, amounting 
to a waiver of the vendor's lien, was not such affirmative action on his part 
as was required to reserve the lien, and no secret reservation of the lien by 
the vendor, ta be otherwise understood by the vendee, is valid. 

2. FRAUDULENT MISREPRESENTATION.— Where the vendor of land, taking in part 
payment of the purchase money negotiable notes represented by the holder 
as valid, did not rely upon such statements, but, before receiving them, in- 
quired of the maker as to their validity, any statement made by the vendee 
in regard to their validity could not be considered fraudulent. Nor would 
the vendor’s lien that had been waived on account of such statement be 
revived. 

3. PAROL EVIDENCE — QUALIFIED INDORSEMENT.— Parol evidence will not be ad- 
mitted to prove that an indorsement was intended to be without recourse 
against the indorser, when it was not so expressed in the indorsement. 


Aprreat from Gonzales. Tried below before the Hon. Everett 
Lewis. 


Fly & Davidson, for appellant, on waiver of the lien, cited: 
Johnson v. Hamilton, 36 Tex., 270; Love v. Barber, 17 Tex., 312; 
Dunham v. Chatham, 21 Tex., 231; Grooms vw. Rust, 27 Tex., 231; 
Ragsdale v. Gohike, 36 Tex., 286; Johnson v. Byler, 38 Tex., 606; 
Bish. on Cont., ch. 14, especially §§ 176 and 184. 

That the collateral security waived the lien in the absence of 
proof to the contrary, they cited: Burford v. Rosenfield, 37 Tex., 
42; Cannon v. Bonner, 38 Tex., 487; Parker County v. Sewell, 24 
Tex., 238; Wasson v. Davis, 34 Tex., 159; Faver v. Robinson, 46 
Tex., 204; Ellis v. Singletary, 45 Tex., 27; 2 Wash. on Real Prop. 
(3d ed.), 90, 91; 2 Story, Eq. Jur. (6th ed.), §§ 1223-1225. 


Harwood & Harwood, for appellee. 


Witurr, Carer Justice.—It is the settled law of this state that 
the taking of a distinct and independent security by a vendor of 
real estate, where it does not appear that he reposed as well upon 
his lien as upon such security, will be considered as a waiver of the 
vendor’s lien. Parker Co. v. Sewell, 24 Tex., 238; Faver v. Robin- 
son, 46 Tex., 204; Ellis v. Singletary, 45 Tex., 27. 

It appears from the facts of this case that Manor sold land to 
Cresap, taking in payment for it $15 in cash and two promissory 
notes, each executed to Cresap by one Gossett for the purchase 
money of a tract of land sold by Cresap to Gossett. These notes 
were indorsed by Cresap, and they, together with the $15 paid in 
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money, formed, as the deed recites, the consideration for the land. 
Hence, to secure the payment of the purchase money of the land, 
Manor held the personal obligations of a third party and a lien 
upon two tracts of land other than the one he had conveyed to his 
vendee. These were in addition to any claim he held against Cresap 
as indorser of the two notes taken in part payment of the land. 

The presumption of law, therefore, was that the vendor’s lien was 
waived; and if Manor relied upon it, in addition to the other securi- 
ties held by him, the burden was upon him to establish that fact by 
appropriate evidence. 

The evidence showed, without contradiction, that Cresap posi- 
tively refused to trade with Manor if the land was to be incumbered 
by a vendor's lien. Having insisted upon this condition, the trade 
was made, the vendor saying nothing as to whether he waived or 
reserved the lien. 

The land was, therefore, conveyed in consideration of the money 
and notes, as recited in the deed, and with no agreement as to 
whether or not the vendor’s lien waived by the additional security 
should be retained. The legal presumption arising in such cases 
was not rebutted, but the law was left to fix the rights of the parties 
without any outside agreement to vary its established rules. The 
law presuming that the lien was waived, it required no express 
waiver on the part of the vendor to destroy the lien. It did require, 
however, some affirmative action on his part to show that he should 
repose upon the lien, as well as the additional security, or something 
that amounted to an understanding between the parties that the 
lien was to be retained, or the law would take its course, and the 
vendor’s lien would be waived. 

An acceptance of the terms proposed by Cresap, which terms 
amounted in law to a waiver of lien, and were so construed by the 
party making the offer, without saying whether the lien would be 
insisted upon or not, was not affirmative action on the part of the 
vendor showing a determination to reserve the lien. So far from 
any understanding existing between the parties that the lien should 
be reserved, the effect of the facts before stated is to show that, at 
least, the vendee’s understanding was directly to the contrary. 
Manor himself admits that Cresap understood the vendor’s lien to 
be waived, though his own intention was to retain it. This inten- 
tion must have been secret, or Cresap could not have been misled as 
to its character; and Manor must have acted in such way as to rea- 
sonably induce a belief that the lien would not be retained or he 
would not have concluded that Cresap so understood him. 
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The point is also made that Cresap, having deceived Manor as to 
the value of the $100 note on Gossett, given in part payment of 
the land, and thereby prevented Manor from retaining a lien on the 
land, the waiver cannot be insisted upon by the appellant. 

If the supposed fraudulent statement as to the note had been 
acted upon by Manor there might be some necessity for us to pass 
upon the point raised. But it seems from uncontradicted evidence, 
that, if such a representation was made by Cresap, it was not relied 
on by the appellee. Cresap states that before the bargain was made 
Manor went to Gossett to make inquiries in reference to both the 
notes, and upon his return said the notes were all right and he would 
make the trade. This is not denied by Manor, nor is there any evi- 
dence tending to show that in making the trade he reposed upon 
any statement of Cresap to the effect that Gossett had a good title 
to the land for which the $100 note was given. Although, he says, 
such statement was made to him by the appellant, Manor seems not 
to have been satisfied, but did inquire for himself. We do not think 
that under such a state of case the vendor's lien otherwise waived 
should be considered as revived. 

The appellant attempted to show that, whilst he had indorsed the 
notes in blank, it was the understanding that the indorsement 
should be without recourse upon him. The evidence upon this sub- 
ject was contradictory, and the finding of the judge below could 
not, therefore, be disturbed, even if the evidence was admissible. It 
was not objected to, but as the case was decided by the judge with- 
out a jury, and he found against the appellant upon this point, he 
may have discarded the whole testimony as inadmissible to establish 
a qualified indorsement. Whilst there may be some conflict in the 
decisions upon the point, the great weight of authority seems to be 
that testimony cannot be received to show a verbal agreement that 
an indorsement was without recourse when it is not so expressed in 
the indorsement itself, 1 Dan. on Neg. Inst., § 719. 

This rule obtains as well when the question is raised between the 
indorsee and the indorser as when it is raised between the latter 
and third parties. It is treated as an attempt to vary a written 
contract by parol testimony, and hence not allowable under the 
acknowledged rules of the law of evidence. 

We are of opinion, therefore, that, in so far as the court held 
Cresap personally liable upon the unpaid note, the judgment was 
correct, but that thore was error in enforcing a lien upon the land 
sold him by the appellee. 

The judgment will therefore be reversed and so reformed as to 
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decree a recovery in favor of appellee against Gossett and the appel- 
q lant Cresap for $100, with interest at the rate of ten per cent. from 
January 1, 1880, without the foreclosure of any lien upon the land 
described in the judgment below. 


REVERSED AND REFORMED. 
[Opinion delivered March 13, 1885.] 





E. Buano Et Ats. v. Francis H. Auspury er Ab. 
(Case No. 2057.) 


1, CATHOLIC CHURCH.— A deed of conveyance was made to a Catholic bishop, 
conveying land for the purpose of securing a church building; the convey- 
ance was to him for that use “and his successors and his and their assigns,” 
for the purpose of ‘‘ erecting thereon a Roman Catholic church and other 
buildings pertaining thereto, or to be exchanged therefor or used in the pur- 
chase of other property in the town,” ete. Held: 

(1) The right was vested in the bishop to exchange the land for other 
property in the town, without regard to the consent of other Catholics re- 
; siding in the town. 
(2) Having built a church on part of the land, the right existed in the 
bishop to sell the part not occupied to discharge a debt incurred in the erec- 
tion of the church; the part not sold being sufficient for church purposes. 


ArreaL from Waller. Tried below before the Hon. Wm. H. 
Burkhart. 
Appellants E. Blane e als., members of the Catholic church at 
Hempstead, Waller county, brought this suit against C. M. Dubois, 
Catholic bishop at Galveston, and Francis H. Alsbury and husband, 
to set aside a conveyance made by Bishop Dubois, as bishop, to F. 
H. Alsbury to six lots of ground out of block 163, in the city of 
Hempstead, on the ground that the block belonged to the Catholic 
church, and that the bishop held it only as trustee, and exceeded 
| his power as such in conveying to F. H. Alsbury. Before the trial 
yi Bishop Dubois was superseded in the diocese by Father Gallagher, 
who was made defendant. The cause was tried by the court with- ) 
out a jury and judgment was rendered for the defendants, The 
errors assigned were: 
“1. The court erred in rendering judgment for defendants. 
“2. In not holding the deed from C. M. Dubois to F. H. Alsbury 
void. : 
_ “3. In holding that C. M. Dubois had the power to make such a | 
conveyance. 
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“4. In holding that the transaction between Alsbury and Dubois 
was binding on the plaintiffs. 

“5. In holding that Alsbury’s debt for repairs was a charge 
against the land. 

“6. In not holding that Dubois, the Catholic bishop, or the mem- 
bers of the Catholic church were powerless to create a charge on 
the land, or to convey it for a debt due by the members of the 
church. 

“7. In not holding that Alsbury’s remedy was against the indi- 
vidual members of the church and not against the property. 

“8. In not granting the relief sought, and for entertaining the 
special defense of Alsbury.” 


A. J. Harvey and H. M. Brown, for appellants, cited: Morrill 
v. Bartlett, 58 Tex., 651; Wethered ». Boon, 17 Tex., 146; Peters 
v. Clements, 46 Tex., 123; Rogers v. Bracken, 15 Tex., 568; Pitts v. 
Booth, 15 Tex., 454; Hatchett v. Conner, 30 Tex., 114; Miller ». 
Brownson, 50 Tex., 597; Jackson v. Loomis, 15 Am. Decisions, note 
on page 352; citing Stark v. Starr, 1 Saw., 15; Gill v. Patten, 1 Cr, 
C. C., 465; Woodhall v. Rosenthal, 61 N. Y., 397; Whitledge », 
Wait, Sneed (Ky.), 397; Bell v. Bornell, 2 J. J. Marsh., 516; 8. C., 7 
Ind., 379. 


T. L. Reese, for appellees, cited: 2 Redfield on Wills, 562, 563; 
Dorn v. Dunham, 24 Tex., 375; Thouvenin v. Lea, 26 Tex., 612; 


Patrick v. Roach, 21 Tex., 252; Moore v. Brown, 15 Tex., 130; 
Saunders v. Wilson, 19 Tex., 201; Herndon v. Rice, 21 Tex., 458. 


Warts, J. Com. App. — Evidently the real intention in procuring 
the conveyance to be made to Bishop Dubois was to secure a church 
at Hempstead, in which the Roman Catholics there residing might 
worship at will. 

That purpose is fully shown by the following recitals contained in 
the conveyance, viz.: “To have and to hold unto him, the said 
Claudius M. Dubois, for the use aforesaid, and his successors and 
his or their assigns, forever. It is hereby declared that the premises 
herein described are granted the said Claudius M. Dubois for the 
purpose of erecting thereon a Roman Catholic church, and other 
buildings pertaining thereto, or to be exchanged for or used in the 
purchase of other property in the town of Hempstead for said purpose.” 

It is a matter of historical and common knowledge, that the form 
of government in the Roman Catholic church is an episcopacy, and 
in which the dioceasan bishops possess enlarged powers, respecting 
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the temporal as well as the spiritual affairs of the church, in their 4 
respective diocese. Bouvier’s Law Dictionary, word “ Episcopus;” <4 
San Antonio v. Odin, 15 Tex., 544. 

Under the terms of the conveyance the bishop would have the 
right to exchange the lots described for other property situated in : 
the town of Hempstead, upon which to have the church erected. 7 
This power was vested in the bishop by the conveyance, and the ex- 
ercise of which was not dependent upon the concurrence of the 

toman Catholics residing at Hempstead. But by virtue of his office 

and the terms of his deed, he alone was to judge of the necessity 
or expediency of making such exchange. Suppose, then, that the 
bishop had exchanged these for other lots situated in the town, 
and in that exchange had received, as the difference in value, money a 
sufficient to erect a church upon that secured by the exchange, we 
apprehend that no one would insist that he could not have rightfully 
applied the money to that purpose. The exchange being expr essly 
authorized, the other would follow as incidental to that, and its ex- 
ercise would be appropriate in the proper execution of the trust. 
And if in the judgment of the bishop it has become necessary to 
dispose of a portion of the property conveyed, so as to enable him 
to raise means with which to erect a church on what remained, it is 
believed that he would be authorized to do so, provided a sufficiency 
of the property was retained to subserve the original and primary 
object of the grant. 

Obviously the real purpose was to secure a church building in 
which the Roman Catholics might worship according to their own 
methods. And in securing that object it was intended that much 
should be left to the discretion of the bishop, who, as head of the 
church in the diocese, had the necessary power, as supplemented by 
the conveyance, to manage the property in such manner as his 
judgment might approve as the best in securing the object intended, 
and in promoting the welfare of the church at Hempstead. 

It appears that, at the instance of the bishop, Alsbury had erected 
the church upon the property and inclosed the same, including four 
of the lots, and that for this work the church was indebted to him 
in the sum of $294.29, and was not able to pay it. Therefore, to 
: settle that debt, the bishop conveyed the six lots in controversy to 
7 Mrs. Alsbury. 4 
| None of these are included in the church inclosure, nor is it made 
to appear that these lots, or any part of them, are in any way nec- 
essary to the fullest enjoyment of the church privileges intended to 
have been secured by the grant. 
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There is no pretense but that Alsbury’s claim was just, and might 
have been put into judgment. And there is no reason shown why 
the whole of the church property might not have been subjected to 
its payment. 

Then to avoid such loss, and to secure the church building and, 
enough of the land upon which it was situated to fully answer the 
conveniences and necessities of the worshipers, it would seem to 
follow that the bishop had the power to make the conveyance. It 
does not appear that any one was injured thereby; on the contrary 
it seems that the church community was benefited by that arrange- 
ment. 

At the time the six lots were conveyed to Mrs. Alsbury they were 
of the value of about $30 each, but by reason of improvements 
placed thereon by Alsbury they were greatly enhanced in value at 
the time this suit was brought. 

Having carefully examined the record, we conclude that there is 
no error in the judgment, and that it ought to be affirmed. 


AFFIRMED. 
[Opinion adopted March 13, 1885. 





Tue Burrato B.S. C. Co. v. Minny & Dow. 
(Case No. 1778.) 

1, DAMAGES— SHIP CHANNEL.— The Buffalo Bayou Ship Channel, or cut Across 
Morgan’s Point, owned and controlled by the Buffalo Bayou Ship Channel 
Company, is a public highway for the passage of vessels, subject to the right 
of the company to collect tolls. The character of that channel being such 
as to require the agency of tugs to carry vessels through it, any wrongful 
refusal of the company to permit a tug engaged in the effort to carry a 
vessel laden with merchandise through said channel, whereby damage re- 
sults to the owner of vessel and cargo, is such a proximate cause of the dam- 
age as to enable such owner of the vessel and cargo to maintain an action 
against the company. 

2. Same.— When the natural and proximate result of the wrongful refusal of the 
company to permit a tug to pass through its cut or channel, in order to get 
access to and to tow a vessel up to and through said channel, is to cause the 


detention of the loaded vessel and compel the discharge of her freight by- 


lighters, whereby damage results, such damage may be recovered from 
the company. 

8. DISTINGUISHED.— This case distinguished from Denny v. N. Y. C. R. R. Co., 
13 Gray, 481; and Daniels v. Ballantine, 23 Ohio St., 532. 

4, SAME— PAYMENT OF TOLLS.— No obligation rested upon the owner of the 
vessel and cargo to pay a past indebtedness from the owner of the tug to the 
company, payment of which was demanded by the company as the condi- 

tion on which the tug would be permitted to pull the vessel through the 

channel, 
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Apprrat from Harris. Tried below before the Hon. James Mas- 
terson. ig 
Appellees, as coal merchants, shipped a cargo of coal by the ; 
schooner Hunter, from Baltimore to Harrisburg on Buffalo Bayou, 
and in order to get to the latter place they were accustomed to 
bring their vessels up that bayou, and through the cut or canal 
across Morgan’s Point. The petition charged that about the 27th 
of February, 1883, they attempted to bring said schooner and other 
vessels loaded with coal through the canal, and were illegally pre- 
vented by the appellant from doing so, and that they were thereby 
damaged $312 in the delay of the Hunter thirteen days, for which 
they were compelled to pay a demurrage of that amount, and $200 
by having to lighter her and transport the coal around through the 
old or Clopper’s Bar channel at an expense of $150 to the lighter- 
ing schooners, and $50 for laborers. They also sought $5,000 
exemplary damages. ‘The defendant company pleaded the general 
issue, and specially that the canal or cut across Morgan’s Point was 
: its own private enterprise, through which plaintiffs and the public 
1 had the right to pass, only upon payment of the tolls, and under 
1 the rules and regulations of the company; that the tug Protection 
a was attempted to be passed through without paying the proper 
tolls, and the tolls already due, which she had continuously and repeat- 
edly refused to pay; that defendant did not refuse passage to any 
of plaintiffs’ boats, and that any delay suffered by plaintiffs or any 
damage paid by them, or lightering done by them, was from causes 
with which it had no connection. Plaintiffs replying, excepted to 
so much of the answer as set up the right to demand toll, on the 
ground that so much of its charter as granted that right was in 
‘violation of the constitution of the United States, which exception 
was overruled. They excepted to the allegation of the indebted- 
ness of the Protection, which exception was sustained. They then 
denied the allegations of the answer. 

The defendant by trial amendment alleged that the tug Protec- 
tion was not, at the time stated in the petition, owned or controlled 
by plaintiffs, but by one John Dullahan, who, with said tug, owed 
tolls, which he refused to pay, and that the plaintiffs had never 
been refused the use of the channel on payment of the proper toll, 
and it had no notice and did not know that they wanted to pass the 
Protection through the cut, no application to do so having been 
made by any one except said Dullahan. Plaintiffs replied to this 
that they at that time controlled and were in possession of the Pro- 
tection, but were not liable for the indebtedness of Dullahan for 
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tolls, no demand for which had been made on them or on Dullahan. 
They denied the indebtedness. Judgment for $300 for plaintiffs, 


Hutcheson & Carrington, for appellant, that the charges of the 
court were erroneous, cited: Hutchins v. Masterson, 46 "Tex. , 551; 
H. & T. C. R’y Co. v. Nixon, 52 Tex., 26; Anthony v. Slade, il 
Metc., 290; Dale »v. Grant, 34 N. J. L., 142; 39 Me., 253; Jemmi- 
son v. Gray, 29 Jowa, 537; Sutherland on Damages, pp. 49, 51, 55, 
56; Ashly v. Harrison, 1 Esp., 48; Cooley on Torts, pp. 68, 70, 
note 1; Marble v. Worcester, 4 Gray, 395; Vedder v. Hildreth, 2 
Wis., 427; Daniels v. Ballantine, 23 Ohio St., 532; 13 Gray, 481; 
11 Pick., 527. 


Stewart & Breaker, tor appellees, cited: Cooley on Torts, pp. 69, 
70; art. 1, sec. 8, clause 3, Constitution U. S.; id., art. 1, sec. 10, 
clause 3; Cannon v. New Orleans, 20 Wall., 577; Inman Steasss 
ship Co. v. Tinker, 94 U. S., 238; Peete v. Morgan, 19 Wall., 581; 
State Tonnage Tax Cases, 19 Wall., 204; Steamship Co. v. Port 
Wardens, 6 Wall., 31; Ilenderson v. The Mayor, etc., 92 U. S., 259; 
Cooley v. Board of Wardens, 12 How., 299; Gibbons v. Ogden, 9 
Wheat., 203; City of New York v. Miln, 11 Pet., 102. 


Watker, P. J. Com. Arr.— The first ground assigned as error is 
that the court erred in charging the jury that the defendant had no 
right to prevent a vessel, chartered or hired by plaintiffs to trans- 
port their coal, from passing through said cut, in order to enforce 
the collection of a debt due by said vessel or the owner thereof, 
when no part of said indebtedness accrued after plaintiffs had so 
hired or chartered said vessel. 

The evidence shows that the tolls which were in arrear, owing by 
Dullahan, amounting to nearly $100, as shown by an itemized ac- 
count for toll fees running from March : 30, 1881, to February 25, 
1883, inclusive, embracing two items for passing through, of $2.10 
each, since the contract was made between the plaintiffs and Dulla- 
han, constituted the indebtedness for tolls claimed by the defend- 
ant, for the non-payment of which the latter refused to allow the 
vessel, supposed to be chartered as above stated, to pass through 
the cut owned and controlled by the defendant. The charge given 
was applicable to the state of case above indicated. The objec- 
tion urged under this assignment is that the court ought not to 
have assumed as a fact proved “that no part of said indebtedness 
accrued after plaintiffs had hired or chartered said vessel.” Evi- 
dently the trifling amount of tolls due to defendant after said con- 
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tract of hiring was entered into was not the subject of controversy 
between the defendant and Dullahan, but it embraced the entire 
indebtedness, and it was quite immaterial whether the court made 
a discrimination in this branch of the charge so as to eliminate the 
two small items from the whole account, and give a special charge 
qualifying, if necessary, the rule of law as it might apply to them 
in this connection or not. The defendant refusing to allow the ves- 
sel in question to pass without paying the whole amount of the en- 
tire account, it could make no difference in the practical application 
of the law of the case, whether a fragmentary portion of it had 
accrued at one time or another; it was sufficient that the defend- 
ant refused to allow the vessel to pass, for back charges which had 
accrued before the plaintiffs had chartered the vessel, and that their 
non-payment caused the delay. If there was error, and we do not in- 
timate that there was, in giving the charge in the form stated, it was 
abstract error, and it could not have injuriously affected the defend- 
ant. The charge was appropriate to the evidence under the phase 
of the case above indicated, and if the defendant desired to have pre- 
sented a proposition of law adapted to another phase as applied to 
the evidence in regard to the items of indebtedness which had ac- 
crued after plaintiffs had chartered the vessel or engaged the serv- 
ices of Dullahan (as the case may be), it should have asked 
instructions of the court. H.& T.C. R. R. Co. v. Nixon, 52 Tex., 26. 
It is assigned as error that the court erred in refusing to give de- 
fendant’s instruction to the effect “that the refusal by defendant to 
permit Dullahan, with the tug Protection, to use its channel (if you 
find that such was the case), furnished no cause of action to the 
plaintiffs, but was a matter personal to said Dullahan himself, unless, 
at the time of such refusal, said tug was owned by plaintiffs, or 
then held and controlled by them; and such holding and control 
must have been other thatt a mere personal contract with said Dul- 
lahan to tow vessels for them, and to lighter the Hunter for them.” 
This proposition involves the application of the law as to imme- 
diate and consequertial damages. It is elementary that where the 
damage resulting from the act of another is too remote, or, in other 
words, flows not naturally, legally and with sufficient directness from 
the alleged injury, the plaintiff will not be entitled to recover dam- 
ages. 2 Wait’s Act. & Def., 440. The question here is, Are the 
damages, under the facts of this case, too remote to entitle the plaint- 
iffs to complain, even though Dullahan might be entitled to main- 
tain an action therefor? 
The relation which the plaintiffs and the defendant occupy to the 
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subject-matter out of which arises the damage must, we think, 
enter asan important element in determining the question presented. 
This water channel or cut, owned and controlled by defendant . 
under its charter from the state, was a public highway for vessels, 
beyond question; and as such the owners of all vessels had a right to 
regard and to treat it, using it at their pleasure, subject to the lawful | 
conditions imposed upon them therefor. A toll-bridge, built in pur- 
suance of an act of the legislature, is a public highway. Thomp- 
son v. Matthews, 2 Edw. (N. Y.), 212. Manifestly this ship channel 
was so, too. 
The plaintiffs had the right, therefore, to employ vessels, load them, 
and engage all necessary employees with their tugs and lighters, 
relying upon the duty of the defendant to permit their vessel thus 
freighted, with its attending convoy of tug-boats and lighters, to pass 
through the channel unobstructed on the payment of the legal 
charges. Such privity of relation and status as this existed between 
the defendant and the plaintiffs, as it did towards all shippers by 
vessels desiring to use the channel. 
If the defendant contravenes his duty thus to allow the plaintiffs 
to use this public highway by virtually obstructing it, without lawful 
excuse, the damage thus caused is proximate and direct, as contra- 
distinguished from a damage that is remote and consequential and 
indirectly ensues by reason of an incidental wrong which in the 
same transaction may have resulted toa third party. The defend- 
ant’s act in refusing to allow the vessel of Dullahan to pass through 
is the proximate cause of plaintiffs’ damage; it was the act whereby 
the plaintiffs’ vessel was delayed. The nature of the channel is 
such that it seems to contemplate the necessity of the agency of tugs 
to carry vessels through it, and if the tug is refused admittance it is 
in effect a barrier to the entrance of the plaintiffs’ vessel. Such 
refusal of the tug is not an act that indirectly and consequentially 
has the effect in a collateral way to result in plaintiffs’ inability to 
pass their vessel through, but it operates immediately and directly 
to that result. The tug is the propelling power of the plaintiffs’ 
laden vessel— a part of it, as it were,— and to refuse entrance to the 
tug is to deny the plaintiffs’ right of use of the highway in question. 
The act, therefore, thus causing the injury is the direct natural cause 
of the damage, which flows immediately from it as a result. 
: The brief of appellants’ counsel cites in support of this assigned 

ground of error, 1 Sutherland on Dam., 55, where it is laid down 
that “where the plaintiff sustains injury from the defendant’s con- 
duct to a third person, it is too remote, if the plaintiff sustains no 
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other than a contract relation to such third person, or is under con- 
tract obligation on his account, and the injury consists only in 
impairing the ability or inclination of such third person to perform 
his part, or in increasing the plaintiff's expense or labor of fulfilling e 
such contract, unless the wrongful act is wilful for that purpose.” a 
The correctness of this doctrine is not questioned in the view we 
have taken. We conceive that this case does not rest nor depend 
upon the idea of damages incidentally resulting to plaintiffs by rea- 
son merely of any supposed injury the defendant may have com- 
mitted on Dullahan, but are so far independent of it that the injury 
supposed is a direct one to plaintiffs, although Dullahan may have 
been the medium through which it was inflicted, and even though ’ 
he may have been a victim or subject of the same wrong. ; 

The fifth and ninth assigned errors are submitted in connection 
in the brief of appellants’ counsel, and are as follows: 

5. “The court erred in refusing the special charge No. 3 asked 
by the defendant, to the effect that, under the facts of this case, the 
damage, if any, paid by plaintiffs to the schooner Hunter, and the 
lighterage paid by them, if any, were elements of damage too 
remote from defendant to render it liable.” 

9. “The verdict and judgment are unsupported by the testimony, 
in this, that the damage to plaintiffs is too remotely connected by 
the testimony with the defendant, or any acts done by it, to warrant 
a finding against it in plaintiffs’ favor, although the damage claimed 
to have been suffered by plaintiffs may be the direct result of the 
delay occasioned by the stoppage of the coal schooner Hunter in 
Galveston Bay near Red Bluff; the circumstances and contingen- 
cies intervening between this stoppage of the Hunter, and any acts 
of the defendant to or touching plaintiffs or said delay, are too 
many and too uncertain to warrant a recovery against the de- 
fendant.” 

It may be conceded that there was evidence in behalf of the 
defendant which, if accepted by the jury as satisfactory proof of 
the existence of facts of a character which rendered it a matter of 
speculation and doubt, if not, indeed, even wholly impracticable, to 
have taken the schooner Hunter through the ship channel irrespect- 
ive of the defendant’s action in causing the delay by refusing 
admittance to the tug Protection, would have made a case for 
the defendant of damages too conjectural and speculative to have 
entitled the plaintiffs to recover. But there was counter evidence 
on that subject, which, although conflicting with the evidence just 
referred to, may have satisfied the jury to the reverse conclusion, 
Vou, LXIII — 32 
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showing that the vessel in question could and would have been 
carried through the channel but for the defendant’s refusal com. 
plained of. 

Dullahan testified that he Jeft the Hunter about twenty-five miles 
from the defendant’s channel or cut across Morgan’s Point; that it 
Was necessary to stop her there on account of a norther then blow- 
ing, which has the effect, by blowing the water out of the bay, to 
render it, consequently, shallow. The succeeding day the Hunter 
was left by him aground. Tle passed through the channel with his 
tug, the Protection, under the protest of Spann, defendant’s agent, 
who demanded payment of his account as the condition of being al- 
lowed to pass. After unloading the barges at Llarrisburg, he re- 
turned on the night of the 27th of February, on his way to the 
Hunter, and the same refusal was made on the same conditions as 
before, and the passage having been by defendant successfully 
blockaded with a barge and a chain across the channel, he was un- 
able to pass through, and he stated that owing to which he was 
unable to get down to the Hunter to tow her up. The barges Ark 
and [lard Times proceeded to make their trip to the Hunter by 
sailing around by Clopper’s Dar without going through the channel, 
loading from the Hunter, and transferring the loads thus obtained to 
Harrisburg by the same route. Witness stated that his tug, the Pro- 
tection, could not go around by Clopper’s Bar except on a very high 
tide, and could not have done so on that occasion. That the mean 
depth of the water from where he left the Hunter to the Morgan’s 
Point cut is about ten feet; that the Hunter drew about ten and 
a half, but she could have been easily sufficiently lightered, if 
necessary, to pull her through, the norther that had been blowing 
having ceased. That if he had been allowed to have gone down 
and brought the Ilunter up, be could have saved at least ten days’ 
time, and the cost of the second trips of the Ark and the Hard 
Times, $85 and $50. 

Witness Hooker, the captain of the Ark, testified that on the 
return of the Ark from Harrisburg to the Hunter, she was found in 
the channel (bay channel) and afloat; on the 28th February a vessel 
of her draught could not be got out of the channel. He stated that 
the Hunter could have been pulled to the cut and to [arrisburg in 
about two days. That Dullahan and himself sounded the channel 
on Sunday, the 25th February, after they left the Hunter, and found 
about nine and a half feet of water in shallowest places. That 
Dullahan could have got the Hunter to Harrisburg within two 
days; could have unloaded in two and a half days, and she could 
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have gone back to Galveston in one day. That the Hunter could 

not have sailed through the cut, but would have to be towed 

through. Witness thinks the Ilunter was delayed about ten days 

in consequence of the refusal to allow the Protection to go through 

1 the cut. States that the channel around by Clopper’s Bur has only 
about four or four and a half feet of water in it. 

There was full and explicit evidence in behalf of defendant to 
show that it was impracticable, from the relative draught of the 
vessel, compared with the shallowness of the bay channel, for the 

: Hunter to have been gotten through. The jury having adopted, in 
effect, the conclusions resulting from the evidence in behalf of the 
plaintiffs, we think that it showed a case for damages as being not 
too remote. If the Hunter could have been brought to the ship 
channel, the cost and expense of lighterage, and the incident cost 
and expense of the delay of the vessel, was proximately caused by 
the refusal to allow the tug to pass through to her and to tow her 
through to Harrisburg. 

The rule is that “the defendant’s misconduct must be the efficient 
cause, and the injury which follows must be such as ought to have 
been foreseen as a probable consequence in the light of surrounding 
circumstances.” 1 Sutherland on Dam., 48. We think the case falls 
properly under the discrimination indicated by the rule. The damage 
resulted from the act of the defendant according to the ordinary 
course of events, and was a proximate result from a sufficient cause. 
Cooley on Torts, p. 69. 

The cases cited by appellants’ counsel (Marble v. Worcester, 
4 Gray, 395; Vedder v. Hildreth, 2 Wis., 427; Daniels v. Ballantine, 
23 Ohio St., 532; Denny v. N. Y. C. R. R. Co., 13 Gray, 481) do not 
militate with our view as we have expressed it. In certain of the 
cases cited the cause of damage relied on was delay unnecessarily 
experienced in the course of a voyage, but for the occurrence of 
which the injury would not have been sustained by reason of a 
storm which overtook the vessel. In another of the cases the 
negligent delay of a railroad company in transporting goods occa- 
sioned injury to them by reason of a flood while they were in the 
railroad’s depot, to which accident they would not have been ex- 
posed but for the delay. In both cases it was held that the delay 
Was a cause too remote on which to found a claim for damages; 
that the proximate cause was the storm in the one case, and the 
flood in the other. The other cases cited are equally as plainly 
distinguishable from this as are the two cases just quoted, viz., 

Denny v. N. Y. C. R. R. Co. and Daniels v. Ballantine, supra. 
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The true rule on this question is well discussed and stated in the 
case of Fairbanks v. Kerr, 70 Pa. St., 86. The doctrine there laid 
down was that, as a general rule, one is answerable for the conse- 
quences of his fault only so far as they are natural and proximate, 
and may, therefore, be foreseen by ordinary forecast; not for those 
arising from a conjunction of his fault with circumstances of an ex- 
traordinary nature. Its application arose on the case where a man 
mounted a pile of flagstones in a street to make a public speech; a 
crowd of hearers gathered about him, some of whom also got on the 
stones and broke them; and it was held that, although it was nota 
legal conclusion that the speaker was liable for the breaking of the 
stone by the by-standers, yet that it was a question for the jury 
whether the defendant’s making the speech in the street was the 
proximate or remote cause of the injury. The question, remarked 
the court in the opinion, was a fact dependent on all the circum- 
stances. Applying this rule to this case, it is apparent, we think, 
that the natural and proximate result of refusing the tug Protection 
to pass through to the schooner Hunter was to cause the detention 
of the latter, and to induce the necessity of discharging her load by 
means of lighters used for that purpose. 

There is evidence in the case to show that Atkinson, defendant's 
superintendent, under whose orders Dullahan’s tug was refused 
passage through, knew that Dullahan had been employed by the 
plaintiffs to tow the Hunter up to Harrisburg; that he himself 
wanted to obtain that job for his company, and that he depreciated 
Dullahan to the plaintiffs in his attempted negotiations to get the 
contract, as being an unreliable man, and threatened that he would 
“tie up Dullahan’s tug.” (Atkinson, however, disclaimed on the 
stand having made such a threat.) This evidence tends toshow that 
the defendant’s refusal of Dullahan was made with a knowledge of 
the fact that the tug was attempting to pass through to the Hunter 
with a view of towing her to her destination. If the defendant thus 
knew that fact, it is obvious, from the exercise of ordinary forecast, 
that the probable and immediate consequence would be the delay of 
the Hunter, and the necessity of lightering her unless the Hunter 
might otherwise be brought through the channel than by the agency 
of the Protection. No other means to accomplish that purpose 
appear from the evidence to have been within the control of the 
plaintiffs; neither the Protection nor the Hunter could pass around 
by Clopper’s Bar for want of sufficient water, and all that was left 
as an alternative was to seek for and obtain another tug, or else for 
the Protection to comply with defendant’s condition of paying over 
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$100. The schooners Ark and Hard Times were at command, 
and they were used at once to relieve the Hunter from her loading, 
and it does not appear that there was any cheaper or more expe- 
ditious manner to be adopted for meeting the exigency than that 
which was acted on. 

Under these circumstances the defendant would be held to have 
had reason to have contemplated that such damages would ensue to 
the plaintiffs as did follow from the refusal to allow the tug Protee- 
tion to pass through its channel on its way to the Hunter. The de- 
fendant’s liability grows out of its implied contract towards the 
plaintiffs as controlling a public highway by water for the use of ves- 
sels, and the measure of the damages arising from its breach should, 
it should seem, constitute no exception to the ordinary rule that 
where the parties, at the time of making a contract, contemplate or 
had reason to contemplate particular losses and more remote dam- 
ages from the delay, that such may be recovered for its violation. 
See Field on Dam., secs. 375 and 252 et seqg.; Jones v. George, 61 
Tex., 355; Calvit v. McFadden, 13 Tex., 326; 13 La., 401; De La 
Zerda v. Korn, 25 Tex. Sup., 188; Gordon w. Jones, 27 Tex., 620; 
and see Silver v. Frazier, 3 Allen, 385; citing Langridge v. Levy, 2 
Mees. & W., 519. 

The eleventh assigned error is that “The judgment is contrary 
to the law and the evidence in the case, because plaintiffs could not, 
by the refusal to pay the tolls demanded, invite damage to them- 
selves and charge the same to the defendant.” The rule of law 
which is probably relied on under this proposition is that “it is the 
duty of a person to use ordinary and reasonable care and means to 
prevent an injury and the consequences of it. And he can only 
recover damages for such losses as could not by such care and means 
be avoided.” 

Instances for the application of this principle arise generally in 
cases where the injury sustained is associated with some fault or act 
of the plaintiff connected with the act complained of, which is cul- 
pable or else is in the nature of a contribution by the plaintiff's 
negligence to the injury suffered, or which has aggravated the de- 
gree and extent of it. No duty was imposed upon the plaintiffs to 
pay Dullahan’s account of more than $100 as the condition of pass- 
ing through defendant’s channel, and it cannot be fairly said that 
their failure to do .so, without proper security for reimbursement, 
was an act chargeable against them as showing a want of ordinary 
and reasonable care and means to prevent the injury complained of 
and the consequences of it. See Texas & St. Louis R. R. Co, o, 
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Young, 60 Tex., 203, 204. The further non-action on the part of 
the plaintiffs after the defendant’s refusal of Dullahan in not paying 
Dullahan’s debt was no fault or act of negligence on their part, and 
in no proper legal sense can it be deemed to have “invited damage 
to themselves.” 

We conclude that the judgment ought to be affirmed. 


AFFIRMED, 
[Opinion adopted March 13, 1885.] 





Texas & N. O. R’y Co. v. Mary Crowpenr. 
(Case No. 2039.) 


1. BURDEN OF PROOF.— The servant who seeks to recover for injuries claimed 
to have been inflicted through negligence for which his employer is liable 
must establish that negligence by proof, and that he himself was not in 
fault but exercised due care. 

2. Same — Evipence.— Under this rule the plaintiff is required to show the 
facts surrounding and leading to the injury, and if from them a jury can 
reasonably infer negligence in the employer contributing to the injury, and 
the exercise of due care by the plaintiff, then he is entitled to recover. If 
he does not show how the accident occurred by which he was injured, by 
showing his own relation to it, and other surrounding facts, some or all of 
which may appear from the character of the accident itself, he has not gone 
as far as the law requires him to go to entitle him to recover. 

8. Same.— That the action to recover is prosecuted by a relation of the injured 
party does not alter the above rule. 

4. CASES CITED AND APPROVED.— P. & R. R’y Co. v. Schertle, 2 Am. & Eng. R’y 
Cas., 158, and Corcoran v. Railroad Co., 133 Mass., 507, cited and approved, 

5. CHARGE OF COURT.— See opinion for a charge of court held erroneous. 





Arprat from Harris. Tried below before the Hon. James Mas- 
terson. 

This case was once before on appeal before the supreme court (61 
Tex., 262). 

The same witness for plaintiff gave the same evidence (in sub- 
stance) as on the former trial, and now, as then, there was noth- 
ing in the record to show that the wound from which the son died 
resulted from any negligence of the company, or, in fact, how he 
came to receive the injury. Noone saw him at the time the wound 
was received. 

He was over seventeen years of age; was employed as brakeman, 
and had been employed on other railroads, and on this, before, as a 
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brakeman. Ilis mother said that she was unwilling for him to be 
employed in that way, though she had known of his being so em- 
ployed and had received his wages from such service. There was, 
however, no evidence tending to show that the railroad company had 
knowledge of such unwillingness. 

Defendant’s track hands had torn up the track to repair it the 
same day, and left about thirty yards, near where the boy was 
found, unfilled between the ties, where it had previously been a 
smooth track; a witness heard that the boy was hurt, and went im- 
mediately to the place, and found him lying on the side of the 
track, and found that the leg bone was mashed just above the ankle. 
There was much blood on the rail and on the ties. He was found 
near where the track was not filled in, and a train was standing 
where he lay hurt. 


E. P. Hill, for appellant, cited: P. & R. R’y Co. v. Schertle, 
Sup. Court of Penn., May 2, 1881, reported in Amer. and Eng. R. 
R. Cases, vol. 2, p. 158; Corcoran v. R. R. Co., 133 Mass., 507. 


F. F. Chew and Wm. P. Hamblin, for appellee, cited: Anderson 
vw. Anderson, 23 Tex., 639; Tuttle v. Turner, 28 Tex., 759; Swinney 
v. Booth, 28 Tex., 113; Ward »v. Bledsoe, 32 Tex., 251; Fulton »v. 
Craddock, Datlam, 458; Simms vw. Price, Dallam, 618. 


Stayton, Associate Justice.— The petition alleges that the de- 
ceased, “ while using all the skill that a boy of his age and discre- 
tion could or would do, and whilst acting as brakeman, he, the said 
Cohn, had his left foot and leg caught between the ties and under 
a rail of said track at the place aforesaid, in such a manner that he 
could not withdraw it, and by reason of his being so caught and 
detained, he was then and there run over by defendant’s cars as 
aforesaid, and his left leg between his ankle and knee was broken.” 
It is further alleged that the deceased was injured while in the act 
of coupling cars, which was within the line of his duty as a brake- 
man. 

There is no evidence that the deceased was engaged in the act of 
coupling cars at the time he was injured, nor is there evidence that 
his leg or foot was caught between the ties or under a rail. 

The evidence does not show what was the action of the deceased 
at the time he was injured, nor so develop the facts as to show that 
he was in the exercise of due care. 

The true rule in this class of cases is, that “the servant seeking 
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to recover for an injury takes the burden upon bimself of establish- 
ing negligence on the part of the master, and due care on his own 
part.” Wood’s Master and Servant, 382; Pierce on Railroads, 299, 
382; Rorer on Railroads, 697; Wharton on Negligence, 428; 
Thompson on Negligence, 1053, 1175; Cooley on Torts, 673. 

In the notes to these authorities, cases establishing this rule are 
fully cited. 

There is no conflict of authority on the first branch of the propo- 
sition, but there is a seeming conflict as to the last, which, however, 
is believed to be more seeming than real. 

There is no doubt that cases occur in which the accident is of 
such character as, of itself, when considered in connection with 
the facts which necessarily appear in showing the accident, to 
amount to sufficient proof of the want of due care by a defendant, 
and of the exercise of due care by a plaintiff, to authorize a jury to 
find both facts, without any direct proof on either point; but this 
does not affect the question of burden of proof, but relates rather 
to the sufficiency of the evidence furnished by the accident itself. 

The burden of proof, resting on a plaintiff upon the issues of neg- 
ligence of the defendant and his own exercise of due care, requires 
that he should show the facts surrounding and leading to the acei- 
dent, and if from these, when shown, a jury may reasonably infer 
negligence in the defendant contributing to the injury, and the ex- 
ercise of due care by the plaintiff, then he is entitled to a verdict; 
but if he does not show how the accident occurred by which he 
was injured, by showing his own relation to it, and the other sur- 
rounding facts, some or all of which may appear from the character 
of the accident itself, then he has not gone with his evidence as far 
as the law requires him to go to authorize a recovery. 

The rule in relation to the necessity for a plaintiff to develop the 
circumstances of an accident and his own relation thereto, when, in 
cases of this kind, the defendant’s liability depends on its negligence 
as the cause of an injury, is thus well stated in Hinckley v. Railroad 
Co., 120 Mass., 262: “ While, however, the plaintiff is to show that 
he was in the exercise of due care, and that no negligence of his 
contributed to the injury, this may be shown by proving facts and 
circumstances from which it may fairly be inferred, and if all the 
circumstances under which an accident took place are put in evi- 
dence, and upon an examination of them nothing is found in the 
conduct of the plaintiff to which negligence can fairly be imputed, 
the mere absence of fault may justify the jury in finding due care 
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on his part. Mayo v. Boston & Maine Railroad, 104 Mass., 137. 
But, if there is only a partial disclosure of the facts, and no evidence 
is offered showing the conduct of the party injured in regard to 
matters specially requiring care on his part, the data for such an 
inference is not sufficient. It can only be warranted when circum- 
stances are shown which fairly indicate care or exclude the idea of 
negligence on his part. Crafts v. Boston, 109 Mass., 519.” 

That this action is prosecuted by a relation of the deceased does 
not change the rule. Murphy v. R. R. Co., 45 Iowa, 661; Patterson 
vy. R. R. Co., 38 Iowa, 279; Corcoran v. R. R. Co., 133 Mass., 507. 

As this case is presented, to assume that there is sufficient evidence 
to establish that the injury was caused by the negligence of the 
appellant, we would have to rely solely upon the fact that the part 
of the track where the deceased was found may not have been in 
good order, when, if this be admitted, it is but a fact which may not 
in the slightest degree have caused the injury. That may have 
resulted solely from some negligent act of the deceased. What he 
was doing or attempting to do does not appear. Whether he went 
on the track in the discharge of his duties without knowledge of the 
defective condition of the track, or attempted to perform some act 
not prudent while the train was in motion, or fell from the train 
through want of due care, the evidence does not show. 

Many cases exist in which it has been held that evidence fully as 
strong as that found in the record is insufficient. Among them: 
P.& R. R. R. Co. v. Schertle, 2 Am. & Eng. R’y Cas., 158; Cor- 
coran v. Railroad Co., 183 Mass., 507. 

The second and third assignments of error must be sustained. 

The court gave the following charge: 

“First, to inquire if defendant company negligently employed 
plaintiff's son as a brakeman. Secondly, to inquire if, without 
negligence on his part, plaintiff’s son received injuries by reason of 
the condition of defendant's track, if such condition was dangerous 
and not Known by deceased. If from the evidence you find that 
deceased was a minor, and if you find that his employment as brake- 
man by defendant company was without the consent of plaintiff, 
and if you further find from the evidence that defendant did not 
exercise proper care in employing deceased as a brakemen, and that, 
without negligence on his part, deceased received the injuries com- 
plained of, if defendant company was negligent as to the condition 
of its track, and if that was the cause of the injuries to deceased, 
find for plaintiff and assess her damages.” 

This charge contained matters in reference to which there was 
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no evidence, and which were irrelevant in part, and should not have 
been given. T. & P. R’y Co. v. Carlton, 60 Tex., 297; T. & N. O, 
R’y Co. v. Crowder, 61 Tex., 262. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered March 13, 1885.] 





Tur Nationat Bank or Texas v. I. Lovenperc. 


(Case No. 2028.) 





MorTGAGE — ConSTRUCTION.— If, looking to an entire written instrument, 
regarded either as standing alone, or read in the light of surrounding cir- 
cumstances, it appears to have been given as a security, it will be considered 
as a mortgage of the property conveyed by it, though it may contain no 
terms of defeasance. Hence, though an instrument conveying goods did 
not provide that it should be void on the payment of a sum of money by 
the grantor, yet required the grantee to dispose of the goods in a stipulated 
time, and to apply the proceeds to paying a debt due the grantee from the 
grantor, and to return to the latter the remainder of the property then left 
undisposed of in the hands of the grantee, it was held to be in effect a mort- 
gage. 

2. SAME.— But though in effect a mortgage, if at the time of its execution there 
was a secret agreement that the grantor should remain in possession of the 
goods and sell them, and he did so remain in possession with the consent of 
the grantee, and they were by him exposed to sale, held: 

(1) That the instrument, taken in connection with the cotemporaneous 
verbal agreement, and the conduct of the parties in accordance therewith, 
was clearly within the prohibition of the seventeenth section of the act of 
March 24, 1879, regulating assignments for the benefit of creditors. 

(2) Though that section was enacted solely in reference to merchants, it 
was passed with the general design to prevent collusion between debtor and 
creditor to the prejudice of all others, and a mortgage with a cotempora- 
neous verbal agreement that the mortgagor shall retain possession of the 
goods and sell them, is, as to creditors, void. ‘ 

8. BrieFrs.— Briefs of counsel printed with a type-writing machine, when over 
eight pages long, will not be considered by the court as a compliance with 
the rules regulating briefs of counsel; nor will they if less than eight pages, 
unless the type-writing is clear and legible. 


Aprgat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. : 

I. Lovenberg, statutory assignee of Carl Schwarz, brought suit 
against appellant to recover the value of a stock of goods, notes, 
book accounts and choses in action of the value of $30,000; alleging 











Nar. Banx or Texas v. LovenBerc. 





Statement of the case. 












































that all of said property had been legally conveyed and transferred 
to him by Carl Schwarz by deed of assignment, and had been pre- - = 
viously owned by said Schwarz, and daily exposed to sale by him ‘ 
in the regular course of business. That, after the execution of the 
deed of assignment, the goods and choses in action were duly deliv- 
ered to him by Schwarz, and that he took and held possession of 
them. That afterwards appellant by force and arms dispossessed 
appellee, took possession of all of said property and converted the 
same to its own use. 

Appellant answered by general denial. A jury being waived the 
cause was submitted to the court. Judgment rendered for appellee 
in the sum of $16,954.30. 

The instrument construed in the opinion is as follows: 

“Srare or Texas, } 
County of Galveston. | 

“ Whereas, I, Carl Schwarz, am justly indebted to the National F 
Bank of Texasina large sum of money, to wit, between the amount of 
$18,000 and $20,000, as it is now estimated ; and whereas, I, said Carl 
Schwarz, am anxious to pay to the said National Bank of Texas all 
that I owe to it, now, therefore, by these presents, I do hereby 
assign, transfer and deliver unto the said the National Bank of 
Texas, all and singular my stock of goods, wares and merchandise 
in and belonging to my business in the city and county of Galves- 
ton, carried on in the store-house on Tremont street, between Me- 
chanic and Market streets, and also all goods in the custom-house at 
Galveston, belonging to me, and all of my outstandings of what- 
ever kind whatsoever. And the same as here transferred and de- 
livered shall be itemized and invoiced at once by the said the National 
Bank of Texas, and the same attached hereto as an exhibit, to be 
marked A; and it is understood that the said the National Bank of 
Texas shall within ninety (90) days from this date realize on the 
: said goods, wares and merchandise, by sale thereof as may in its 
judgment seem best, either on credit or for cash, or at public or 
private sale, and apply the proceeds to the satisfaction of the in- 
debtedness to the said the National Bank of Texas. And the out- 
standings shall be collected by said National Bank of Texas as best 
can be done at the earliest practicable time without hazard to the 
collection, and when collected the proceeds shall be applied as col- 
lected to the satisfaction of said indebtedness. In the mean time, 
the exact amount of indebtedness to the said the National Bank of 
Texas, by me, said Carl Schwarz, shall be arrived at, and if there 
should at any time remain any goods or outstandings, or money as 
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collected after full satisfaction of said indebtedness, together with the 
reasonable costs of executing this power, including $50 as counsel 
fee in the premises, then the balance shall be turned over to me, the 
said Carl Schwarz. 
“ Witness my hand and seal, June 9, 1883. 
“Cart Scuwarz. [1.8] 





“Witness: 

“F. Wotverron. 

“F. ANDLER.” 

This instrument was executed and delivered to the bank, June 9, 
1883, proven up for record by one of the subscribing witnesses, 
= July 11, and filed for record as a chattel mortgage, July 12, 1883. 

4 The court, both in its conclusions of fact and of law, decided the 
instrument to be a mortgage. 

The conclusions of fact found by the court cover twenty-five 
pages of the transcript, while the legal conclusions based thereon 
are quite lengthy, covering thirteen pages; both are too lengthy 
for insertion. 

The court found that the bank on the day of execution of the 
conveyance made a verbal agreement with Schwarz by which 
Schwarz was to accept employment from the bank and remain in 
the store where the goods were, to represent the bank in selling the 
goods and in collecting the accounts; that Schwarz accepted this 
employment and proceeded to sell the goods and collect the accounts, 
and to pay over the proceeds of sales and amounts collected every 
week to the bank; that the bank continued to receive the reports 
and collections from Schwarz up to about August 5, 1883, when 
the bank sent two of its agents to take an account of stock on hand 
and to supervise the transactions of Schwarz; that the agents of 
the bank continued to attend this place of business daily, and one 
of the agents of the bank remained in the store all day, leaving 
only at night; and that their business was to direct and supervise 
the sale of the goods and collections, and to see that a proper ac- 
counting was made by Schwarz, who was allowed to sell and collect 
as the agent of the bank, under the verbal contract with the bank. 

On the night of the 16th day of August, 1833, the store was 
closed under the supervision of one of the agents of the bank, 
Schwarz taking the key. : 

On the morning of the 17th of August, 1883, by 10 o’clock A. M., 
Schwarz had made and executed a statutory assignment for the 
benefit of his creditors, with the acceptance of I. Lovenberg, as 
assignee, duly indorsed. 
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The only property claimed by Schwarz was that contained in the 
| store in which the goods transferred to the bank were situated, 
if together with book accounts owing to him in the business conducted 
1 by him up to that time, including those transferred to the bank. 
“The court found that Schwarz continued, after June 9, 1883, to 
buy goods on his own account and credit, as a merchant doing a 
regular business, and that he did not leave the premises where he 
had been up to June 9, 1883, when he made the transfer to the bank, 
and the bank did not dispossess him as to the public. The court 
found that the bank failed to record in time the conveyance from 
Schwarz. 
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McLemore & Campbell, for appellant, filed a brief taking issue 
with the court below as to its. conclusions both of law and fact, and 
cited: Seale v. Dutfy,4 Penn. St., 274; Luchenbach v. Brickenstein, 
5 W. & 8., 145; Moody »v. Litton, 2 Ired. Eq., 382; Frow v. Down- 
man, 11 Ala., 880; Ledger v. Boaffe, 8. C., 475; Van Heusen ». 
Radcliffe, 17 N. Y., 580; Corning v. White, 2 Paige, 567; Hag- 
gerty v. Palmer, 6 Johns. Ch. 437; Walker v. Miller, 11 Ala., 1067; 
| Thorpe v. Dunlap., 4 Heisk. (Tenn.); Corn v. Sous, 3 Mete. (Ky.), 

391; Roberts v. Corbin, 25 Iowa, 315; Stow v. Yarwood, 20 IIL, 
497; Reed v. Sands, 37 Barb., 185. 





M. E. Kleberg, Robert G. Street and Labatt & Noble, for appellee, 
cited: Peiser v. Peticolas, 50 Tex., 638; Acts 1879, chapter 53, 
page 57, sec. 17; Appendix R. S., page 8, sec. 17; Jordan v. Brophy, 
41 Tex., 283; Baldridge v. Scott, 48 Tex., 178; Acts 1872, ch. 127, 
p. 134, sec. 1. 


Witur, Curer Justice.— We think it clear that the instrument a 
executed by Carl Schwarz in favor of the bank is a chattel mort- 
gage providing on its face for a lien upon a stock of goods and 
choses in action, to secure the payment of an indebtedness due 
from Schwarz to the bank. 
| “The mere fact that an instrument does not contain terms of de- 
. feasance cannot be at all decisive in determining the question whether 

it shall be considered a mortgage or not. If from the entire instra- 

ment, either standing alone or read in the light of surrounding cir- 
4 cumstances, it appears to have been given as a security, it must be 
4 considered as a mortgage.” Cooper v. Brock, 41 Mich., 490. 

Whilst the present instrument does not provide that the convey- 
ance of the goods shall be void upon the payment of a sum of 
money by the grantor, it does require the grantee to dispose of the 
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goods within a specified time, and apply the proceeds to a debt due 
him from the maker of the instrument, and to return to the latter 
the remainder of the property then left undisposed of in the hands 
of the grantee. It is, in effect, a conveyance with power to sell for 
the payment of a debt, the grantee being required to proceed to 
foreclose by sale, as in case of failure to pay the indebtedness when 
due. The property is held by the grantee just as it is by a mort- 
gagee, with power to sell at private sale, after default in payment 
of the debt secured by it has occurred. 

The present instrument does not provide upon its face that the 
grantor shall continue in possession of the goods, and expose them 
to sale in the regular course of his business as a merchant, yet such 
is shown to have been the understanding of the parties at the time 
the deed was made, and the construction placed upon it by them, 
The goods did continue in the possession of Schwarz, with the con- 
sent of the bank, and were daily exposed to sale, the business being 
under the control of the grantor. To hold such an instrument valid 
because it did not itself provide for its own death blow would be to 
render the provisions of the act wholly nugatory. 

The object of the statute would be defeated if, by a secret agree- 
ment between the parties, which they could not incorporate ina 
mortgage without invalidating it, creditors could be deprived of all 
recourse against the property mortgaged in fraud of the statute. 
And so as to agreements that the mortgagor shall remain in pos- 
session and control of the business as ageat of the mortgagee. The 
validity of a mortgage with such an agreement attending its exeeu- 
tion must depend solely upon whether or not the effect is to allow 
the business to be continued under control of the mortgagor in the 
same manner as before the instrament was made. This is the result 
which the law proposes to prevent, and it cannot be thwarted of its 
object by any verbal agreement that brings about practically the 
prohibited effect. 

The present instrument, taken in connection with the agreement 
accompanying it, and taking into consideration the manner in which 
it was construed and carried out by the parties, is clearly within the 
prohibition of the seventeenth section of the statute of March 24, 
1879, regulating assignments for the benefit of creditors. The in- 
tention of that statute was to encourage an equal division of all the 
assets of an insolvent amongst his creditors; and, with the consent 
of his creditors, to relieve him of the debts due them upon his mak- 
ing such an assignment fairly and honestly. To carry out these de- 
signs it was necessary that there should be no collusion between the 
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debtor and any of his creditors, whereby any portion of his prop- 
erty liable to execution should be reserved from the assignment, 
either for the benefit of the assignor or of the creditor with whom 
he bad colluded. Hence the statute in its ninth section renders 
void all conveyances made by the assignee previous to the assign- 
ment, and in contemplation of it, with intent to delay or defraud 
creditors, unless made to a purchaser in good faith for value who had 
no reason to believe that the debtor was conveying for the above 
purpose. The seventeenth section is enacted solely in reference to 
merchants, but it was passed with the same general design, viz., to 
prevent collusion between the debtor and one or more creditors to the 
prejudice of all others. A merchant, if embarrassed and unable to 
continue his business and pay his debts, must not bargain with some 
creditor for a continuation of his business and a control of his stock, 
upon an agreement to pay such creditor’s debt out of the sales of 
goods in the usual course of business. He must not continue busi- 
ness as before, protected by a mortgage which gives him the privi- 
leges of a merchant and saves his stock from being responsible for 
the debts of creditors generally. 

If such a transaction is upheld, there will be no inducement for 
merchants to make general assignments for the benefit of creditors; 
nor any surrender of their stock in trade for the purpose of paying 
debts. They will prefer, at the expense of the payment of one debt, 
to purchase the privilege of continuing a business by means of 
which they will reap a portion of the proceeds, which could other- 
wise be used in the payment of their other indebtedness. 

Such transactions are plainly in contravention of the general pur- 
poses of the statute. It was the evident intention of the law to 
avoid, in all cases, a conveyance made in contemplation of a general 
assignment with intent to prevent a portion of the debtor’s property 
from being administered for the benefit*of creditors, when the 
grantee was aware of that intention; and in case of merchants, to 
avoid it under the circumstances mentioned in the seventeenth sec- 
tion of the statute, regardless of any contemplated design of mak- 
ing an assignment. By avoiding such transactions a statutory 
assignment could be compelled, or the law left to take its course in 
favoring the diligent and protecting the innocent creditor against 
collusion between the debtor and a former creditor for the sole and 
mutual benefit of these twoalone. We think the deed from Schwarz 
to the bank was void under the above statute, and the court did 
not err in so declaring it. 

We think, too, the amount of damages found by the judge is fully 
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supported by the evidence; and there being no doubt as to the tres- 
pass committed by the appellant in its illegal seizure of the goods 
and taking them from the possession of the assignee, we can see no 
error in the judgment, and it is affirmed. 

The appellant’s brief is thirteen pages in length, and is printed 
with a type-writing machine. Some of the copies are upon thin 
paper and almost illegible. The rules of the court are not complied 
with by printing briefs with a type-writer, when they consist of more 
than eight pages; and when vadly copied and upon thin paper they 
are unacceptable, no matter what may be their length. Llereafter 
no brief of over eight pages will be received when printed in this 
way; nor even when of less length, unless the type-writing is clear 
and perfectly legible. Judgment affirmed. 

AFFIRMED. 

[Opinion delivered March 17, 1885.] 





Turopore Ketier v. Smatitey & Harris Er AL. 
(Case No. 2022.: 


1. ASSIGNMENT FOR BENEFIT OF CREDITORS.— Under the statute of April 7, 1883, 
relating to assignments (Gen. Laws, p. 47), no matter what may be the dis- 
position directed by an assignor in regard to the trust property conveyed by 
the assignment, the beneficiaries under the trust can cause it to be admin- 
istered for the best interest of all, and have it sold either for cash or on a 
credit. 

2. SAME — CONSTRUCTION OF.— The rules applicable to assignments which are 
not statutory are not conclusive when applied to assignments made under 
the statute. 

3. ASSIGNMENT — LIEN CREDITORS.—If the statute regulating assignments for 
the benefit of creditors should be so construed as to entitle each creditor to 
receive from the assignee such part of the entire fund to be distributed as 
his claim in proportion bears to the amount of all the creditors’ claims com- 
bined who are entitled under the assignment to receive, and this without 
reference to the claims of creditors holding valid liens on a part of the 
property assigned, its effect would often be to impair the obligation of a 
contract, as against a non-consenting lien creditor, which the legislature 
could notdo. The thirteenth section of the act regulating assignments in 
this connection discussed and construed, 

4. SaME.— A creditor holding such valid lien, acquired before the assignment 
made by the debtor for the benefit of creditors, may enforce it, and the 
legislature has not required that the lien creditor. shall enforce his lien 
through the assignee. 

5. CONSTRUCTION OF STATUTES.— An intention to deny to the creditor the right 
to enforce a valid lien through the courts should be clearly expressed, and, 

when no other adequate remedy is provided, it will not be inferred from the 
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fact that the property through which the right is to be made valuable has 
legally passed into the hands of an assignee for the benefit of creditors. 

6. CHATTEL MORTGAGE — REGISTRATION.— A chattel mortgage under the act of 
April 22, 1879 (Gen. Laws, 134), is not void as between the mortgagor and 
mortgagee, if not recorded, but is void only against purchasers and mort- 
gagees in good faith. 

7. PURCHASER — ASSIGNEE.— An assignee under a general assignment for the 
benefit of creditors is not a purchaser within the meaning of such a stat- 
ute. (Citing Pierson v. Manning, 2 Mich., 454, and other cases found in the 
opinion. ) 

8. FRAUDULENT ASSIGNMENT.— The right to impeach or set aside a mortgage 
which is fraudulent and void, as against the creditors of the mortgagor, 
does not pass to the assignee of the mortgagor, by a voluntary general as- 
signment in trust for the benefit of creditors subsequently executed, when 
unaffected by any statute. (Citing Williams v. Winsor, 12 R. L, 9; Gibson 
v. Warden, 14 Wall., 248, and other cases. ) 

9, CASE REVIEWED AND FOLLOWED.— Stewart v. Platt, 101 U. S., 735, reviewed 
and followed. 

10. FACT CASE — POWER OF ASSIGNEE TO ATTACK AN UNRECORDED MORTGAGE.— 
A mortgage was executed in June, 1884, to secure a debt by the debtor, 
who, in September, 1884, made an assignment for the benefit of such cred- 
itors as would consent to take under it. There was nothing to show that 
the assignment was contemplated when the mortgage was given, or that 
the mortgagor intended by executing it todelay or defraud other creditors, 
or to give a preference over other creditors, or that the mortgagee believed 
that such was the purpose of the mortgagor. Held, construing in this con- 
nection the ninth section of the act relating to assignments, that the as- 
signee did not have the same right to attack the mortgage, which was 
unrecorded, as creditors of the assignor holding liens would have. 


Apprat from Harris. Tried below before the Hon. James Mas- 
terson. 

Suit filed on the 3d day of October, 1884, by the appellants against 
B. Smalley and R. F. Harris, composing the firm of Smalley & 
Harris, on two promissory notes, executed by Smalley & Harris on 
the 11th day of June, 1884, one for the sum of $1,162.35, due and 
payable at Houston, Harris county, sixty days after date, to order 
of appellant, and one for $1,162.34, due and payable ninety days 
after date, and to foreclose a mortgage on personal property, con- 
sisting of mill fixtures, machinery, ete, executed by said Smalley & 
Harris on the 11th day of June, 1884, to secure the prompt payment 
of the notes, and making the defendant Wm. Kennedy a party de- 
fendant as assignee of the other defendants, with alleged notice of 
appellant’s rights. 

Upon affidavit of appellant, a writ of sequestration was issued, by 
virtue of which the property was seized. 

After service the defendants filed a demurrer and special excep- 
tions, which were overruled by the court, October 30, 1884, and a 
Vou, LXIII — 33 
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sworn plea, setting forth that on the 29th day of September, 1884, 
Smalley & Harris, being unable to pay their debts as they became 
due, executed an assignment to defendant Wm. Kennedy, for the 
benefit of their creditors consenting to accept their proportional 
share of their estate, and discharge them from their proportional 
claims; that on September 30, 1884, defendant Wm. Kennedy exe. 
cuted a bond with security, in the sum of $12,000, for the faithful 
performance of his duty, which was approved by the judge and 
was deposited with the clerk of the county court and filed by him 
where the assigned property was situated, and where the as- 
signors and assignee resided; that it showed by proper schedules 
the assigned estate and liabilities of assignors, which, after its 
acknowledgment, was duly recorded in the county clerk’s office of 
Polk county; that after the assignee qualified, he took possession of 
the assigned property on the 16th day of October, 1884; that plaintiff 
brought suit to sequester a portion of the assigned property and sub- 
ject it to his pretended lien, and alleged that if plaintiff had any 
remedy against them, or any of them, it was in the district court of 
Polk county, under the assignment laws of the state, and not in the 
district court of Harris county; that if plaintiff had a valid mort- 
gage, that then the assignee alone had power to sell the prop- 
erty embraced in the mortgage and apply the proceeds to the 
claim. 

There was much other pleading, which, in view of the opinion, it 
is not important to state. 


W. P. Hamblen, for appellant, that the clause in the assignment 
to sell on a credit rendered it void, cited: R. S., art. 2465; Bailey . 
Mills, 27 Tex., 437; Carlton v. Baldwin, 22 Tex., 731; Burrill on 
Assignments, 197, 198, 199; Baldwin v. Peet, 22 Tex., 713, 714; 
Barney v. Griffen, 2 Comst., 365, 371; Porter v. Williams, 5 Seld., 
510; Burrill on Assignments, 211 ef seg.; Hutchison v. Lord, 1 
Wis., 286; Keep v. Sanderson, 2 Wis., 42; Keep v. Sanderson, 12 
Wis., 362; Benz v. Shaughnesy, 2 Utah, 500; Campbell v. Wood- 
worth, 2 Am. L. Reg. (N. 8.), 695. 

That the assignment could not affect the rights of the mortgagee, 
he cited: Porter v. Williams, 5 Seld., 142; Burrill on Assignments, 
p. 303; Whitaker v. Williams, 20 Conn., 98. 

That the judgment should have foreclosed the mortgage, he cited: 
Frow v. Downman, 11 Ala., 880; Pierson v. Manning, 2 Mich., 445; 
Barrill on Assignments, pp. 484, 485; Ray v. Birdseys, 5 Denio, 626; 
Wood v. Robinson, 22 N. Y., 567. 
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Hill & Corry, for appellees, that the deed of assigment was not 
void by reason of the powers conferred, cited: Acts 18th Leg., 
April 7, 1583, ch. 56, last clause of sec. 6, p. 47; Keating v. Vaughn, 
61 Tex., 519 et seg.; McLendon v. King, McRae & Co., Court of 
App., Tyler, 1884, 4th Law Rev., pp. 251, 252; Burrill on Assign- 
ments (4th ed.), pp. 828, 691; id., ch. 43. 

That the property passed to the assignee for the benefit of cred- 
itors, they cited: Acts 16th Leg., Reg. Sess., p. 57, sec. 1; Acts 18th 
Leg., Reg. Sess., p. 47, sec. 2; Brothers v. Mundell, 60 Tex., 2463 

surrill on Assignments, 4th ed., pp. 431, 432, 433, 596; Baldwin v. 
Peet, 22 Tex., 715, 716; Burrill on Assignments, 4th ed., secs. 336, 
337, 338. 

That the property assigned vested in the creditors, and their as- 
sent was not necessary, they cited on motion for rehearing: R. S.. 
Appendix, p. 16, sec. 9; Burrill on Assignments, 4th ed., pp. 432. 
433; 1 Smith’s Leading Cases, Ed. of 1853, pp. 70, 71; id., of 1855, 
p. 75; Tennant v. Stoney, 1 Rich. Eq. (8. C.), p. 222. 

That a mortgage void as to creditors is void as against an as- 
signee for their benefit, they cited: R. S., Appendix, p. 16, sec. 9; 
Hanes v. Tiffany, 25 Ohio St., 549; Killborne v. Fay, and Kellar #. 
Shoeffman, 29 id., 275-281; Allen v. Massey, 17 Wall., 351; Bur 
rill on Assignments, p. 596; Sixth Ward Build. Ass'n v. Wilson, 
41 Md., 506; Blandy v. Hall, Supreme Court Ohio, October, 1884, 
6 Ohio L. J., 105. 


Srayron, Assocrare Justice.— The deed of assignment made by 
Smalley & Harris to Kennedy for the benefit of their consenting 
creditors is claimed by the appellant to be void, because it contains 
the following clause: 

“The said assignee is empowered to sell the lumber assigned for 
cash or on a credit; but if sold on time, good security is to be given 
by purchaser. The said assignee is empowered to sell the property 
other than said lumber for one-third or one-half cash, and balance 
on a credit for twelve months, securing deferred payments by good 
personal security and deed of trust on property sold, all deferred 
payments to bear ten per cent. interest from day of sale; provided, 
however, the assignee is empowered to sell the live stock for cash 
or on credit, with restrictions aforesaid.” 

If this be true, it is because of fraud thereby perpetrated upon 
the creditors of the assignors by them, or by the assignee in accept- 
ing the trust with this provision in it. 

This objection is met by the statute itself. 
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The latter part of the sixth section, as amended by the act of 
April 7, 1883, declares: “And it is further enacted that no fraudu- 
lent act, intent or purpose of the assignor or assignee shall have 
the effect to defeat the assignment, or to deprive the creditors con- 
senting thereto from the benefits thereof, but any such fraudulent 
act, intent or purpose on the part of the assignee shall be sufficient 
cause for his removal, as being an unsuitable person to perform the 
trust, and any consenting creditor may be or become a party to 
prosecute or defend in any suit or proceeding necessary or proper 
for the enforcement of his rights under such assignment, or for the 
protection of his interest in the assigned property.” Gen. Laws 
1873, p. 47. 

Under this, whatever may be the direction of the assignor in 
regard to the disposition of the trust property which passes by an 
assignment under the statute, the beneficiaries can cause the trust 
to be so executed that the estate may be administered for the best 
interest of all. 

Cases may arise in which, for many reasons, sales on credit would 
best subserve the interest of all, and in such cases creditors could 
compel the assignee so to sell; and on the other hand, cases may 
arise in which it would be to the advantage of creditors that the 
property should be sold for cash, and in such cases the assignee who 
might desire or intend to sell on a credit could be compelled to sell 
for cash. 

The rules by which the validity of assignments, not statutory, are 
to be determined have not conclusive application to assignments 
made under statutes. 

In the one case, the assignee has only such power, and the cred- 
itors such rights, as the instrument gives through which the assign- 
ment is made; while on the other hand the powers of the assignee 
and rights of creditors are largely dependent on the law under which 
the assignment is made; and creditors are given power to compel 
the faithful and proper administration of the assigned estate. 

The facts proved in this case give no ground for belief that the 
clause, in the assignment objected to, was inserted through any im- 
proper motive, or for a purpose not tending to the best interest of 
creditors. 

It is claimed that a person holding a lien.on property, assigned 
under the statute, cannot enforce his claim through a suit to fore- 
close, and that he must enforce his right through the assignee. 

Upon this subject the statute is by no means full or clear, but for 
the proper determination of the question we must look to its pro 
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visions, and may look to the rules governing other cases in which 
the property of an insolvent debtor, under statutory authorization, 
is placed in the hands of an assignee for the benefit of creditors. 

The first section of the act of March 24, 1879, requires the as- 
signment to provide “for a distribution of all his real and personal 
estate, other than that which is by law exempt from execution, 
among all his creditors in proportion to their respective claims, and, 
however made or expressed, shall have the effect aforesaid.” 

The second, after requiring a statement of debts, provides that 
the debtor shall make “a statement of any existing judgment, mort- 
gage, collateral or other security for the payment of any such debt.” 

The third declares that “Any debtor desiring so to do may 
make an assignment for the benefit of such of his creditors only as 
will consent to accept their proportional share of his estate, and 
discharge him from their respective claims.” 

The sixth requires the assignee to execute a bond, among other 
things, conditioned “that he will make proportional distribution of 
the net proceeds of said estate among the creditors entitled thereto.” 

The twelfth provides that each creditor who has established his 
claim shall “be entitled to his proportional share of the debtor’s 
estate.” 

The fifteenth declares that, “ Whenever any assignee shall have 
in his bands funds sufficient to pay ten per cent. of the debts due 
by the assignor, he shall make a pro rata distribution of the same 
among said creditors.” 

These several provisions of the act evidently contemplate that 
such net sum as goes into the hands of the assignee shall be dis- 
tributed by him pro rata among ali such creditors as show them- 
selves entitled. 

The words “ proportion,” “ proportional” and “pro rata” are all 
used in reference to the same subject-matter, and in the same sense, 
meaning that each creditor will be entitled to receive from the 
assignee such part of the entire fund to be distributed as his claim 
in proportion bears to the amount of all the creditors’ claims com- 
bined who are entitled, under the assignment, to receive. 

If this rule could be applied to the claim of a creditor holding a 
valid lien on a part of the property assigned, its effect would be, in 
most cases, to take from the lien creditor that to which he is entitled 
under his contract. This would be to impair the obligation of a 
contract, at least as to a non-consenting creditor, which the legisla- 
ture certainly never intended, as it had no power, to do. The 
thirteenth section provides that, “if any creditor holds collateral 
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security of less value than his debt, the value thereof may be esti- 
mated by the assignee, and only the difference between such sum 
and the debt shall be allowed.” 

The rights of persons holding mortgages, collateral or other 
securities, as security for debts due to them from the assignor, stand 
upon equal and the same ground; and it is probably true that the 
words “collateral security,” as used in the thirteenth section of the 
act, were intended to cover every security by way of lien which 
creditors might hold to secure the payment of debts. A mortgage 
is a security additional to that which rests upon the personal obliga. 
tion of the debtor, and in this sense is a collateral security. 

If the creditor could enforce his claim by subjecting the collat- 
eral security only through the assignee, then under this section of 
the statute, although the assignee might realize on the thing held 
by the creditor as security, yet the creditor would be deprived of 
all benefit resulting from it, for before he could receive he would 
have to establish his claim, which he can do, when a security is held 
by him, only to the extent of the debt in excess of the value of the 
security. : 

If a narrower construction than that we are of the opinion should 
be placed upon the words “ collateral security ” be the true one, even 
then the section of the statute referred to evidences the intention of 
the legislature to leave the creditor free to enforce such liens as he 
may have in any lawful manner, and without reference to the fact 
that an assignment has been made. 

While no creditor, after an assignment has been made under the 
statute, can acquire a lien on the assigned property by attachment 
or otherwise, yet he certainly may enforce any lien which he has 
acquired before the assignment; and did the act in question declare 
to the contrary its provision would be inoperative. 

That the legislature would have power to require such liens to be 
enforced through an assignee is not denied, but the question in this 
case is, Has the legislature so required? We are of the opinion 
that it has not. 

An intention to deny to a creditor the right to enforce a valid 
existing claim through the courts of the country should be clearly 
expressed, and it will not be inferred from the fact that the property 
through which the right is to be made valuable has legally passed 
into the hands of an assignee for the benefit of creditors, and espe- 
cially so when no other plain and adequate remedy has been pro- 
vided. 

Under the late bankrupt law a lien creditor was not compelled to 
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enforce his lien through the court administering the bankrupt estate, 
but might enforce his lien through the state courts, pending or 
after the conclusion of the bankrupt proceeding, unless it was shown 
that prejudice to the estate would result thereby, or that the assignee 
would be thereby embarrassed. 9 Blatch., 320; 37 Iowa, 654, 662; 
49 Miss., 223. 

Besides, the property of a bankrupt estate could be sold subject to, 
or released from, the lien, as the court might direct, but, in any 
event, the lien holder was protected so far as the proceeds of his 
security went. 

A chattel mortgage, under the act of April 22, 1879 (Gen. Laws, 
134), if not recorded, is not void as between the mortgagor and 
mortgagee; but is so only as against creditors and purchasers and 
mortgagees in good faith. Brothers v. Mundell, 60 Tex., 246. 

That an assignee under a general assignment for the benefit of 
creditors is not a purchaser within the meaning of such statutes is 
well settled. Burrill on Assignments, 391; Williams ». Winsor, 12 
R. L., 9; Zn re Collins, 12 Blatch., 548; Pierson v. Manning, 2 Mich., 
454; Roberts v. Austin, 26 lowa, 327. 

As to creditors, however, it is unimportant under the statute re- 
ferred to whether they have notice or not. Brothers v. Mundell, 60 
Tex., 246. 

The word “creditor” is used in the statute without qualification; 
yet the statute must be read in the light of the decisions by which, in 
such statutes, it has long been held that only such creditors as have 
acquired some character of lien upon or interest in the mortgaged 
property are embraced. Ayres v. Duprey, 27 Tex., 608; Grace wv. 
Wade, 45 Tex., 527; Barrett v. Barrett, 31 Tex., 351; Walker 
v. Miller, 11 Ala., 1084. 

It is claimed, however, that the assignee, Kennedy, as he rep- 
resents creditors, has a right superior to any the assignees may 
have had prior to the assignment, and even superior to the rights 
which creditors of the assignor may have had prior to the convey- 
ance; that, by operation of the deed of assignment, the assignee has 
the same rights as against the holder of the unrecorded mortgage as 
would a lien creditor. 

If this be true, it must result from one of two reasons, or from 
both. It must result from the power of the debtor to confer a right 
greater than he possessed himself, or from something in the assign- 
ment law which gives to the assignee for the benefit of general 
creditors the right and power to set aside mortgages valid between 
the assignor and the mortgagee, but not recorded, as lien creditors 

might set aside such a mortgage. 
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The rule applicable to the first ground is thus, we believe, correctly 
stated: “It is a general rule of law that a person cannot, by an 
voluntary act of his own, transfer to another a right which he does 
not himself possess. A fraudulent transfer of property by a debtor, 
made with intent to defeat creditors, is, as we shall presently show, 
conclusive upon the debtor. No logical theory can be easily framed 
upon which it can be said that an assignment, wholly voluntary on 
the debtor’s part, vests in his assignee the right to attack fraudulent 
transfers. Consequently it has been held that the 1 ‘ight to impeach 
or set aside a mortgage which is fraudulent and voi id as against the 
creditors of the mortgagor did not pass to the assignee of ‘the mort- 

gor by a voluntary general assignment in trust for the benefit of 
creditors subsequently: executed, “and unaffected by any statute in 
force at the time.” Wait on Frandalent Conveyances, 115. 

This rule is well sustained by authority. Williams v. Winsor, 12 
R. I., 9; Dorsey v. Smithson, 6 H. & J., 63; Johnson v. Patterson, 
2 Woods, 445; Zn re Collins, 12 Blatch., 548; Gilson v. Warden, 14 
Wall., 248; Browell wv. Curtis, 10 Paige, ‘ 217; Estabrook v. Messer- 
smith, 18 Wis., 551; Burrill on Assignments, 391; Jones on O hattel 
Mortgages, 363, 241; Walker v. Miller, 11 Ala. 1081; Butler 2, 
Lee, 11 “Ala. 883; Coggeshall v. Potter, 1 Holmes, 75. 

In the case of Stew art v. Platt, 101 U.S., 735, suit was brought 
by an assignee in bankruptcy, for the purpose, among others, of hav- 
ing adjudicated his right to certain funds arising from the sale of 
certain property which prior to proceedings in bankruptcy had been 
covered by the bankrupt with chattel mortgages, not valid as against 
creditors because not recorded as required by statute. 

The law regulating chattel mortgages was identical with that in 
force in this state. In that case as in this, it was claimed that the 
right of the assignee was superior to that of the holder of the unre- 
corded chattel mortgage, but the court said: “In Yeatman v. Sav- 
ings Institution (95 U.S., 764), we held it to be an established rule 
that, except in cases of attachments against the property of the 
bankrupt within a prescribed time preceding the commencement of 
proceedings in bankruptcy, and except in cases where the disposition 
of property by the bankrupt is declared by law to be fraudulent 
and void, the assignee takes the title subject to all equities, liens or 
incumbrances, whether created by operation of law or by the act of © 
the bankrupt, which existed against the property in the hands of the 
bankrupt. Brown v. Heathcote, 1 Atk., 160; Mitchell v. Winslow, 
2 Story, 630; Gibson v. Warden, 14 Wall., 244; Cook v. Tullis, 
18 id., 332; Donaldeon v. Farwell, 93 U. S., 631; Jerome v. Me- 
Carter, 94 id., 734. He takes the property in the same plight and 
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condition that the bankrupt held it. Winsor v. McLellan, 2 Story, a 
492. The decree below is plainly in contravention of this rule. f 
“ Although the chattel mortgages, by reason of the failure to file ig 


them in the proper place, were void as against judgment creditors, 
they were valid and effective as between the mortgagors and the 
| mortgagee. Lane v. Lutz, 1 Keyes (N. Y.), 213; Wescott v. Gunn, 
| 4 Duer (N. Y.), 107; Smith v. Acker, 23 Wend. (N. Y.), 653. 

; “ Suppose the mortgagors had not been adjudged bankrupts, and 
there had been no creditors, subsequent purchasers or mortgagees 
in good faith to complain, as they alone might, of the failure to file 
the mortgages in the towns where the mortgagors respectively re- 
sided. It cannot be doubted that Stewart, in that event, could have 
enforced a lien upon the mortgaged property in satisfaction of his 
claim for rent. The assignee took the property subject to such 
equities, liens or incumbrances as would have affected it had no 
adjudications in bankruptcy been made. While the rights of cred- 
itors whose executions preceded the bankruptcy were properly 
adjudged to be superior to any which passed to the assignee by 
operation of law, the balance of the fund, after satisfying these 
executions, belonged to the mortgagee, and not to the assignee for 
the purposes of his trust. The latter, representing general creditors, 
cannot dispute such claim, since, had there been no adjudication, it 
could not have been disputed by the mortgagors. The assignee 
can assert, in behalf of the general creditors, no claim to the proceeds 
of the sale of that property which the bankrupts themselves could 
not have asserted in a contest exclusively between them and their na 
mortgagee. As between the mortgagors and the mortgagees, the 
chattel mortgages were and are unimpeachable for fraud, or upon 
any other ground recognized by the bankrupt law.” 

That there are cases holding a different rule is certainly true, but 
to what extent the decisions were based on statutes we are unable 
to ascertain. 

If the chattel mortgage act declared all unrecorded mortgages 
void, without qualification, there could be no question; but it does 
not declare such unrecorded mortgages void as between the parties 
to them. 

Such mortgages being valid as between the parties to them, and 
. the assignee, by the act of the assignors, taking no higher or other 
right than they had, it only remains to inquire whether there is 
anything in the act under which the assignment was made which 
gives to the assignee the same right to attack the unrecorded mort- 
gage as creditors of the assignors holding liens would have. 

It has been properly held that power may be given by statute to 
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an assignee to assert in favor of creditors generally, and for their 
benefit, a claim to any property which the assignor, prior to the as- 
signment, conveyed in fraud of creditors, and that such statutory 
power or right takes the place or is the equivalent of the specific 
lien required before the creditor himself can controvert the validity 
of the conveyance. Southard v. Benner, 72 N. Y., 427; Barton », 
Tlosner, 24 Hun, 468; Cady v. Whaling, 7 Biss., 434. 

The only section of the act which can have any bearing on this 
question is the ninth, which declares that * All property conveyed 
or transferred by the assignor, previous to and in contemplation of 
the assignment, with the intent or design to defeat, delay or de- 
fraud creditors, or to give preference to one creditor over another, 
shall pass to the assignee by the assignment, notwithstanding such 
transfer; and the assignee, or, in case of his neglect or refusal, 
any creditor or creditors may in his name, upon securing such 
assignee against cost of liability, sue for, recover, collect, and cause 
the same to be applied for the benefit of creditors as other property 
belonging to the debtor’s estate in the hands of the assignee; but if 
it shall appear in such action that the purchaser of any such prop- 
erty bought the same of the assignor in good faith and for a valu. 
able consideration, and without any reason to believe that the 
debtor was conveying or transferring the same with intent or design 
aforesaid, such purchaser shall be held to have acquired, as against 
the assignee and creditors aforesaid, a good and valid title to such 
property.” 

If the words “convey or transfer” embrace a mortgage, and for 
the purposes of this case we will consider them so to do, then, sev- 
eral things must concur to give the assignee the right claimed in 
this case. 

1st. At the time the conveyance or transfer is made the assignor 
must have had in contemplation the assignment. 

2d. The conveyance or transfer must be made with intent to 
delay or defraud creditors, or to give preference to one creditor 
over another. 

3d. The person to whom the conveyance or transfer is made must 
not be one who takes in good faith and for valuable consideration 
without reason to believe that the debtor was acting with the invali- 
dating intent or design. 

An act may be said to be done “in contemplation of the assign- 
ment,” if done at the time the debtor is insolvent, and intends or 
purposes,to make an assignment, or has under consideration whether 
he shall make an assignment, knowing that he is insolvent. 

The mortgage in question was executed June 11, 1884, to secure 
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two notes on that day executed to Keller by the assignees, amount- 
ing in the aggregate to $2,364.69, and the assignment was made 
September 29, 1884. 

The estimated value of the property assigned was $13,271.50, 
and the indebtedness intended to be secured was $10,243.48. 

There is no evidence tending to show that the assignees contem- 
plated making an assignment at the time they made the mort- 
gage to Keller, nor is there any evidence tending to show that the 
intent of the mortgagors in making it was to delay or defraud their 
creditors, or to give to Keller a preference over others in the ulti- 
mate payment of their debts. 

The debt for which the mortgage was given is admitted, even in 
the assignment, to be a just debt, and therein it is provided for as 
fully as the assignees could do so. 

There is no evidence showing other than the utmost good faith in 
Keller, and an utter want of evidence to show that he had any 
reason to believe, at the time he took the mortgage, that the mort- 
gagors intended thereby to delay or defraud their other creditors, or 
to give him any preference which would operate to their prejudice. 

These things being true, the statute under consideration gives to 
the assignee no such right as he claims. 

The assignment was made for the benefit of such creditors as 
would consent to take under it and discharge the assignors, yet it 
is not shown that any creditor had consented to take under it. 

The judgment will be reversed, and will be here rendered in favor 
of the appellant for the amount due to him on the notes sued on 
and foreclosing the lien on the property mortgaged, without prejudice 
to the right of any person holding a lien superior to that of the 
appellant, and directing that any money arising from the sale of the 
mortgaged property, in excess of such sum as may be necessary to 
discharge this judgment and costs of this action, be paid to Ken- 
nedy, the assignee; and it is accordingly so ordered. 


REVERSED AND RENDERED. 


[Opinion delivered March 17, 1885.] 
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Tue G., C. & 8. F. R’y Co. v. Wa. J. Jones. 
(Case No. 2026.) 


1, PAROL EVIDENCE.— The rule is, when the written contract is not plainly and 
intelligently stated, that parol evidence may be resorted to, not to vary or 
contradict that which is written, but to explain it, provided the explanation 
does not result in making a new contract. Though the explanation generally 
consists of facts surrounding the making of the written contract, yet even 
the language used by the parties pending negotiations may be used to explain 
doubtful phraseology of the written instrument. 

2. Fact CASE.—See statement and opinion for facts under which it was held 
that the plaintiff was entitled to recover damages for the removal of a shell 
bank which protected his land from overflow from the tides. 


Apprat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

Appellee, as plaintiff below, and his wife, Elizabeth Jones, filed 
an amended petition April 23, 1883, alleging in substance that they 
owned as a homestead a certain tract of land (describing same) on 
Galveston Bay near Virginia Point. That on June 27; 1882, de- 
fendant entered on said premises with a large number of bands, 
steam-engines and cars and tools, tore up the earth, soil and shell 
banks, the road and beach, built a railroad across the same and 
carried away large quantities of shell, all against their consent, to 
their damage $20,000; they also claimed $5,000 damages for incon- 
venience on account of said railroad running near their dwelling. 
That the building of the railroad required them to construct a fence 
to protect their farm, to their damage $150. They also claimed 
$5,000 damages for destruction of shell road on their beach which 
protected them from bay water, and aiforded a road from their 
place to Virginia Point, and also $10,000 exemplary damages. De- 
fendants answered, April 28, 1883, by general and special demurrers 
and general denial, and for special answer alleged that one Solomon 
Parr owned a tract of land with shell and gravel banks, about two 
miles from Virginia Point, on Galveston Bay. That it had an agree- 
ment with Parr to take and remove all shell and gravel and ballast 
therefrom for the period of ten years; that the land of plaintiff lay 
between Virginia Point and the land of Parr, and that the terms of 
defendant’s agreement and contract with Parr were’ known to 
plaintiff; that in order to enable it to reach the Parr shell banks, 
defendant, on June 27, 1882, made a written contract with plaintiff, 
same being signed by him and defendant’s agent, whereby, in con- 
sideration of $500 paid to him, he conceded to defendant the right 
of way for its railroad across his land to reach a shell bank at the 
mouth of Campbell’s Bayou, purchased of Solomon Parr, and agreed 
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to sell defendant all of his shell along the shore which could be 
spared with safety from the embankment for fifty cents per car-load, 
and not to dispose of same to any other party within twelve months 
from date, or that, in case of any emergency preventing removal of 
the shell, he would extend the time to 1st day of September follow- 
ing that day in June, 1882. That all acts of defendant, in and 
upon said premises, were done under that contract and were author- 
ized by the same. Appellee, on March 1, 1883, filed a supplemental 
petition with general and special demurrers to the answer, alleging 
that the contract referred to in defendant’s answer was ‘made in 
good faith by him with defendant’s agent, IF. P. Killeen, who pro- 
cured it to be executed by J. H. Crowley, and alleging that the con- 
tract was distinctly understood to be, and was intended by the 
parties as, a contract for twelve months, unless in case of extraordi- 
nary emergency, when it was to continue for three months longer, 
which emergency did not occur. Defendant filed a supplemental 
answer March 1, 1883, demurring to the supplemental petition, and 
renewing the demurrers to the original petition. 

The court sustained the exception to the improper joinder of Mrs. 
Elizabeth Jones as a party plaintiff, to which plaintiff excepted, and 
overruled all of the other of defendant’s exceptions and demurrers, 
to which defendant excepted; and overruled all of plaintiffs de- 
murrers and exceptions, to which plaintiff excepted. Verdict and 
judgment for plaintiff for $571.60. 

The grant of the right of way was as follows: 

“Srate or Texas, 

“County of Galveston. 

“For the consideration of five hundred dollars this day paid me 
by the Gulf, Colorado & Santa Fe Railroad Company, I hereby 
concede to them the right of way across my land at Virginia Point 
to reach a shell bank at the mouth of Campbell’s Bayou, purchased 
of Solomon Parr, and after they have exhausted said shell bank, I 
hereby agree to sell them all the shell along the shore from the 
bridge of “said company to the shell bank of “Sol. Parr that can be 
spared from same in safety to the embankment for the sum of fifty 
cents per car-load, and not to dispose of the same to any other 
party within the term of twelve months from date; and should any 
extraordinary emergency occur to prevent removal of same I will 
extend time to 1st day of September following this day in June, 
1882. Wm. J. Jonzs. 

“ Correct: 

“J. H. Crowrey. 

“ June 27, 1881.” 
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The plaintiff’s land at Virginia Point commences at the end of the 
railroad bridge and runs eastward along the bay about a mile; then 
is reached the land of Walter C. Jones, which extends to Parr’s, 
about a mile further east. 

The temporary railroad track built by the defendant started at 
the depot, and ran about five hundred yards on the prairie; then it 
deflected to the beach, along which it ran till it passed the plaintiff's 
dwelling some distance. The dwelling is about a mile from the 
bridge, and stands back from the beach about two hundred yards. 

One of the grounds of the plaintiff’s complaint was that the de- 
fendant cut entirely through the shell bank in a number of places, 
so as to let in the sea water on his land, and flooding the grounds 
about his dwelling. It appeared that the plaintiff had been absent 
from home during a considerable part of the time while the work 
was going on in front of his land. 

About the last of June, 1883, the defendant removed the track 
from the beach and the front portion of plaintiff's land and placed 
it some distance in the rear of his residence and improvements. 

The character of the assignments of error is apparent from the 
opinion. 


Ballinger, Mott & Terry, for appellant, that a written contract 
cannot be varied by parol unless fraud, accident or mistake is 
pleaded, cited: Self v. King, 28 Tex., 552; Kelly v. Kelly, 12 Tex., 
452; Hughes v. Sandal, 25 Tex., 162; Wright v. Hays, 34 Tex., 253; 
D. 8. M. Co. v. Stone, 131 Mass., 384; Bigelow v. Collamore, 5 Cush., 
226. 

That when a written contract is silent as to time for its perform- 
ance, parol evidence fixinga time cannot be admitted, citing: Self 
vw. King, 28 Tex., 552; Bedwell v. Thompson, 25 Tex. Sup., 245; 
Smith v. Garrett, 29 Tex., 48; Hunt v. White, 24 Tex., 643; Donley 
v. Bush, 44 Tex., 1; Bigham v. Talbot, 51 Tex., 450. 

That conversations before its execution are not admissible, they 
cited: Bigelow v. Collamore, 5 Cush., 226; Davis 8. M. Co. v. Stone, 
131 Mass., 384; Greenl. Ev., vol. 1, §§ 277, 275; Gould v. Norfolk L. 
Co., 9 Cush., 338; Harrison v. Kirk, 38 N. Y. Sup. Reps., 396; and 
cases before cited. 


W. B. Denson and M. EF. Kleberg, for appellee. 


Detany, J. Com. App.— The ninth, tenth, eleventh and twelfth 
assignments of error present the action of the court in overruling 
defendant’s exceptions to the petition and supplemental petition of 
plaintiff. Our opinion is that the court did not err in these rulings. 
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The pleadings of the plaintiff set forth with sufficient clearness 
the grounds of his complaint. 

The first and second assignments will be considered together. The 
negotiation for the right of way and for the sale of the shell took 
place between the plaintiff and Killeen, the agent of the defendant. 

On the trial the plaintiff testified that he distinctly told Killeen, 
pending that negotiation, that the company could have the right of 
way for one year only; that he was already forming plans concern- 
ing the property which would be inconsistent with the company’s 
use of the right of way for more than twelve, or, at the furthest, 
fifteen months. To this the defendant objected on the ground that 
it was a violation of the rale which prohibits the resort to parol 
evidence to vary or contradict a written contract. 

This rule is enforced upon the theory that the “contract itself is 
plainly and intelligibly stated in the language of the parties, and 
is the best evidence of the intent and meaning of those who are to 
be bound by the contract.” 1 Greenl. Ev., 13th ed., 276. 

3ut it often happens that the contract is not “ plainly and intelli- 
gibly stated” in the writing. In such cases parol evidence is 
admissible, not to contradict or vary, but to explain; provided the 
explanation does not result in making a new contract. And, although 
this explinatory evidence generally consists of the facts and cireum- 
stances surrounding the parties at the time, yet even their language 
used in the negotiation may be proven to explain doubtful phrase- 
ology in the written contract. See 1 Greenl. Ev., sec. 282, and cases 
cited in note 2, 13th ed; also, 2 Parsons, Con., 560-63. How- 
ever, it is not absolutely necessary to determine whether the 
admission of the evidence was error or not. If it was error, it was 
abstract error and did not harm the defendant. Nor need we deter- 
mine whether the court correctly construed the contract as to the 
duration of the defendant’s right of way, for the reason that the 
contract and its interpretation are only incidentally brought in issue 
in the case. The suit is not brought upon the contract, but to 
recover damages for injuries to the plaintiff’s property by the 
defendant while in possession of the right of way under the con- 
tract. It is not so important, therefore, to ascertain how long the 
defendant might remain in possession, as to determine what it 
might do, and what it actually did while in possession under the 
contract. By its terms the defendant might take “all the shell 
along the shore from the bridge of said company to the shell bank 
of Sol. Parr that can be spared from same in safety to the 
embankment.” 
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The evidence shows that the shell embankment along the shore 
was from twenty to fifty feet in width, and from three to five feet 
high; and that it was a complete protection against the ordinary 
encroachments of the tide. In fact it isshown that the land behind 
this levee had been overflowed from the bay only twice since the 
year 1854 — viz.: in 1867 and again in 1875. 

About two hundred yards behind this levee stood the plaintiff's 
residence, surrounded by all the appurtenances of ahome. Of course 
the shell bank in his front was a matter of vital importance to him; 
and it must have been understood by the defendant that the shell 
was to be so taken as not to cut through or seriously impair the 
embankment. The plaintiff charges that the employees of the de 
fendant cut through this levee in a number of places in front of his 
dwelling and elsewhere, so as to let the water in upon his premises 
at every rise of the tide. These allegations are fully sustained 
by the plaintiff’s evidence; and are not entirely denied by the wit- 
nesses for the defendant. 

Indeed, by stating that they did not cut through the levee in many 
places, they admit that they did cut through it in some places. 

From the testimony in the record there can hardly be a doubt 
that the destruction of this embankment rendered the removal of 
the railroad track unavoidable; for as soon as the levee was removed 
the track was swept away with every rise of the tide. Repairing 
and rebuilding the road became a daily business, and still it could 
not be kept in condition for use; until, by an arrangement with the 
plaintiff, it was taken up and placed on higher ground, far in the 
rear of his dwelling. But all the time that the tide was sweeping 
away the track of the defendant, it was devastating the homestead 
of the plaintiff; and the removal of this track did nothing to relieve 
him from the overflow. We have no doubt that the plaintiff ought 
to recover damages for the injuries thus inflicted upon him. 

The thirteenth assignment is as follows: “The damages allowed 
by the jury as actual damages to the plaintiff’s premises are grossly 
excessive, and against the evidence.” This subject is very forcibly 
presented by counsel, and we have considered it attentively ; but we 
cannot quite agree with them, and therefore we recommend that 
the judgment be affirmed. 


AFFIRMED. 
[Opinion adopted March 20, 1885.] 
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Tue G. C. R’y Co. v. Tue G. C. 8. R’y Co. 
(Case No. 2006.) 


1, INCORPORATION.— A street railway company cannot be incorporated by special 

act of the legislature, and the legislature cannot by general law confer on a 

: street railway corporation the right to establish its road-bed on any street 

| without the consent of the local municipal authorities, Const., art. 3, sec. 

| 56; Const., art. 10, sec. 7. 

| 2, STREET RAILWAYS — FORFEITURE.— The consent by a city council that a 

| street railway company mey occupy a street with its road is not a grant in 
the nature, and having the elements and consequences, of a contract, and 
which can only be forfeited by judicial procedure. It is but a license, which 

: may be withdrawn at any time before it is acted on by the company. If, 

| under such license, a road be built, and be afterwards abandoned, the right 
to occupy may be conferred by the city on another company without first 
procuring a judicial decree of forfeiture against the company that first pro- 
cured the license. 

8. RIGHT OF STREET RAILWAYS TO ENGAGE IN THE BUSINESS OF BUYING AND 
SELLING LAND.— No opinion expressed as to the effect of a clause in the 
charter of a street railroad company authorizing it to engage in the purchase 

; and sale of land. 


Appear from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

April 9, 1884, appellee brought this suit to recover damages, and 
for injunction to restrain defendant from interfering with appellee 
in constructing street railroads over certain streets and avenues in 
the city of Galveston, alleging that plaintiff was duly incorporated 
in accordance with the general laws of the state of Texas; that it 
had secured the consent of the city council to construct its lines on 
certain streets named; that appellant wrongfully, and without the 
consent of the city council, also commenced work upon the same 
streets, and operated in such way as to interfere with and to pre- 
vent appellee. from prosecuting the work; and also wrongfully 
caused collisions between its laborers and those of the appellee. 

Appellant answered that it was duly incorporated by virtue of 

* the special act of the legislature passed in 1866, and amended in 
1871; that, as such corporation, it had the exclusive right to the 
streets of Galveston, for the purpose of constructing and operating 
street railways thereon. That the city council had granted the os 
right to construct and maintain street railways on all the streets to 
which appellee asserted that right to the People’s Railway Com- 
pany, which had been duly incorporated under the general laws of 
the state; and which company had been, by and with the consent of 
VoL, LXIII — 34 
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appellant secured its franchise, rights and property. 

The cause was tried without a jury, and the court, as to certain 
streets named, perpetually enjoined appellant from in any manner 
interfering with appellee, etc. 

Appellant’s assignments of error were numerous and lengthy. 

Appellee was incorporated in 1883, and amended articles were 
filed in the secretary of state’s office March 24, 1884. 

The articles of incorporation of the People’s Railway Company 
were filed December 10, 1873. 

It appeared from the evidence that, with one or two exceptions, 
the streets upon whieh appellee claimed the right to construct and 
maintain its lines were never occupied by any other street railway, 
and that, in reference to the exceptions, the road-bed had been re- 
moved and the streets abandoned for about four years before the 
city council gave appellee consent to use the same. 


Scott & Levi, for appellant, contended that the permission given 
by the city to construct and operate the road was a contract that 
could’ not be disregarded or divested except by due course of law, 
citing: Const., U. 8., art. 1, sec. 10, amendment 14; Const., State 
Bill of Rights, sec. 19; 24 Tex., 122, 125; People’s R. R. v. Mem- 
phis R. R., 10 Wall., 52 e¢ seg.; Cooley’s Const. Lim., 339; Hiss 
v. Balt., ete., R. R. Co., 62 Md., 262; 8. C, 4 Am. and Eng. R’y 
Dec., 201, 210; Morawetz on Corp., secs. 422, 423, 424, 431, 482; 
Canal Co. v. R. R. Co., 4 G. & J., p. 146. 

That the city could not grant such a franchise, they cited: Gal- 
veston City Charter, 1876, secs. 34, 73, 74; Const. of Texas, 1876, 
art. 10, sec. 7; art. 12, sees. 3, 7; Dillon on Mun. Corp., sees. 55, 
566; People’s R. R. ». Memphis R. R., 10 Waill., 50, 52. 


flume & Shepard and James B. Stubbs, for appellee, that the city, 
in giving permission to construct a road, gave but a license which 
might be converted into a franchise by the state, and lost by a fail- 
ure to build or maintain as required by the city, cited: City Char- 
ter, secs. 34, 73, 74, 81; Const., art. 10, sec. 7; Dillon, Mun. Corp. 
sec. 563; Citizens’ Gaslight Co. v. Louisville Gas Co., 8. C. Ky, 
June 16, 1883; 1 Am. & Eng. Corp. Cases, 156, 

As to the power to charter except by special law, they cited: 
Tunstall v. Wormley, 54 Tex., 476; Tex. & “Miss. R. C. and Nav. 
Co. v. County Court of Galveston, 45 Tex., 272; Boone on Corpora- 
tions, sec. 21; Morawetz’s Private Corporations, sec. 7; 5 Wait’s 
Act. and Defenses, 273-4. 


the city council, bought out by appellant in 1879, and that thereby 
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Warrs, J. Com. App.— There is but one way in which a street 
railway company can be incorporated under the present constitu- a 
tion, and that is by virtue of and in accordance with the general 2 
statutes of the state. These companies cannot now be incorporated - 
| by special act of the legislature. Const., art. 3, sec. 56; R. S., art. 
566, clause 24. 
j And the right of such company to occupy with its road-bed any 
particular street is wholly dependent upon the consent of the local e 
authorities who have control of the same. Without the consent of 
the local authorities having first been obtained, it is not within the 
| power of the legislature to confer such right. Const., art. 10, sec. 7. 

Appellant claims that appellee is not a legal corporation, with 
capacity to construct street railways in the city of Galveston, be- 
cause there is no express provision contained in the city charter 
which would authorize the council to grant the right of way over 
the streets, and without such right of way there could be no fran- 
chise. 

In this two distinct and different elements pertaining to this class 
of corporations are confounded, and from the confusion an errone- 
' ous conclusion is deduced. 

Now the right to organize as an artificial person under a particular 
name, to have succession, maintain and defend judicial proceedings, 
to use a common seal, and to conduct the business for which it was 
ereated, constitutes the franchise or chartered rights of the company, 
: and these must emanate from express legislative enactment. 1 
Dillon on Municipal Corporations, sec. 37; Angell & Ames on Cor- 
porations, sec. 71. 

sut the right to occupy any particular street with its road-bed is 
entirely dependent upon the consent of the city authorities. To that 
end these local authorities have full control and management of the 
streets, and may or not consent to their use forsuch purpose. Const., 
art. 10,sec. 7; R.S., art. 4173; Indianola v. G., W. T. & P. R’y, 56 
Tex., 599. . 

It clearly appears that appellee had filed the articles of incor- 
poration in accordance with the statute, and had also procured the 
consent of the city authorities for the occupancy of certain of the 
streets and avenues with its road-bed; so that the objection to 
the capacity of appellee to maintain the proceeding is not sustained 
by the record. 

However, admitting that appellee was properly incorporated, and 
had procured the formal consent of the city authorities to the occu- 
pancy of the named streets, yet it is claimed that inasmuch as these 
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authorities had previously granted consent to the People’s Railway 
Company to the occupancy of some of these streets, and that appel- 
lant had, by ana with the consent of the city authorities, succeeded 
to all the rights of the People’s Railway Company, by purchase and 
consolidation, that it was not within the power of the city council 
to authorize the appellee to occupy these streets with its road-bed. 

That proposition is predicated upon the assumption that the giv- 
ing of the consent by the city council, for the occupancy of the 
streets with the road-bed, is an irrevocable grant in the nature of a 
contract, which subsists forever, unless declared forfeited by proper 
judicial proceedings. 

But that assumption bas no foundation in law or fact. The con- 
sent of the city council is nothing more than a license extended to 
the company, so as to secure facilities for the accommodation and 
convenience of the citizens. At least, until the company has availed 
itself of the license, the city council may at any time withdraw its 
consent, and confer the privilege upon another. 

Undoubtedly the object in conferring power and authority upon 
the city council over the streets and avenues was to have them so 
used as to accommodate the citizens and public. But it was not 
contemplated that the council should have the power to place the 
control and management of the streets and avenues in such condi- 
tion as that they could not be made to subserve the original purpose 
intended. 

From the record it does not appear that the appellant, either in 
its own right or in the right of the People’s Railway Company, has 
ever secured any irrevocable grant to or right in any of the streets, 
awarded to appellee by the court below. It had at one time secured 
the consent of the city authorities to construct a line of road upon 
some of these streets, and it appears that it had at one time a road 
in operation upon one of these, but had long since abandoned the 
street and removed the road-bed. As to the other streets involved in 
thé contest, appellant had failed to avail itself of the consent of the 
council, and had not occupied these streets. 

In removing the road-bed, and failing to construct another, appel- 
lant left the street subject to the occup: ncy of any other company 
that could secure the consent of the city council. And when appellee 
secured that consent, it was equivalent to a revocation of the license 
previously given to the appellant. To enable the council to with- 
draw its consent, and especially before any action had been taken 
by appellant, or when, after constructing the road, it had been 
removed and the street abandoned, it was not necessary that the 
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council should procure a judicial declaration of forfeiture. But 
under such circumstances the council had the power to withdraw its 
consent, and by conferring the license upon appellee to occupy these 
streets with its road-bed, the council will be presumed to have done 
so. City of Detroit v. Detroit City R’y Co., 37 Mich., 558; Street 
R’y Co. v. West Side R’y Go., 7 Am. & Eng. R. R. Cases, 95; New 
York & Harlem R’y Co. v. Railway Co., 50 Barb., 285; Market St. 
R’y Co. v. Central R’y Co., 51 Cal., 586. 

From these conclusions the result is inevitable, that the appellee 
has the right to occupy the streets with its road-bed, etc., the right 
to occupy which was awarded by the court below. 

Having considered the remaining question presented, the conclu- 
sion is reached that there is no such error in the judgment of which 
appellant can complain as would authorize a reversal, anc that there- 
fore the judgment ought to be affirmed. 

That no misapprehension should arise, it should be remarked that 
it is not necessary in the disposition of this appeal to decide whether 
or not, under the constitution, appellant could by purchase and con- 
solidation secure the property, franchise and rights of the People’s 

tailway Company. In the articles of incorporation filed in the 
office of secretary of state, it is stated that the purposes for which 
the corporation is formed are to build, construct, maintain and oper- 
ate street railways, etc. ‘“ Also to engage in the business of buy- 
ing and selling real estate in said city of Galveston.” There was no 
question made as to the legality of the latter clause of the charter, 
or its effect upon the charter itself, hence no decision upon these 
points is necessary. 

However the writer does not deem it amiss to remark that he en- 
tertains grave doubts as to the power of the legislature to confer 
upon corporations, either by general laws or special acts, the right 
to become speculators in real estate by purchasing, owning and sell- 
ing lands generally. 

AFFIRMED. 

[Opinion adopted March 20, 4885.] 





E. W. Taytor v. Wm. Boyp er AL. 
(Case No. 2051.) 


1, MUNICIPAL POWER — CITIES AND TOWNS — IMPROVEMENT OF STREETS.—- Power 
was lawfully conferred upon the city of Houston to cause its streets to be 
improved by imposing a part of the cost thereof upon the property abutting 
thereon by frontage. Special Laws of 1833, p. 17. 
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SamME— Notice.— No other notice than that required by the charter of the 
city need be given to the property owners in said city when the assessment 
is made for such improvements. 

SamMeE.— Whenever the cost of improvements in said city, made under the 
twenty-third section of the charter, shall exceed $1,000, the provisions of 
section 40 of the charter are applicable and must be complied with. 

Same — Action.— The owner of a certificate issued for work done in the im- 
provement of a street in Houston, when such certificate has been issued in 
accordance with the provisions contained in the city charter, may maintain 
an action thereon against the owner of the property abutting the street im- 
proved, as fully as the city might have done had the work been done under 
its own direction and management. 

ASSESSMENT FOR STREET IMPROVEMENTS.— There is nothing in the constitu- 
tion of the state which prohibits the levy of a street improvement tax by 
the city of Houston on the owner of several lots liable therefor in gross, 
instead of assessing it separately against each lot. 

CONSTITUTION CONSTRU ED — MUNICIPAL TAXATION.— Section V, art. XI, of 
the constitution has reference to such taxes as are annually collected for 
the ordinary purposes of municipal government, and based on an estimate 
of the value of the entire taxable property in acity; that article of the 
constitution has no application to assessments on property holders for local 
improvements adjoining their property and authorized by charter. 

. TAXES.—The words ‘‘ tax,” “‘taxes” and ‘‘ taxation,” as used in the constitu- 
tion, without some qualifying word in reference to property, apply to ad 
valorem taxes. Those words when found in article II refer to such taxa- 
tion as the rule of equality and uniformity can, under well settled and 
long recognized rules, be applied to. 

SaAME.— Taxes for local improvements in a city, usually termed ‘‘ assess- 
ments,” are not subject to the rule requiring equality and uniformity. (Fol- 
lowing Roundtree v. City of Galveston, 42 Tex., 626.) 

. LEGISLATIVE POWER — LOCAL ASSESSMENTS. — There is in Texas no limit im- 
posed on the legislature as to the amount it may authorize a municipal 
government to impose by way of assessment on property holders, for local 
improvements within a city. 

. EVIDENCE.— In a suit upon a street improvement certificate, issued for local 
improvements in the city of Houston, if the certificate is regular upon its 
face and it contains all the requisites prescribed in the city charter, it is 
prima facie evidence of every fact necessary to be proved to enable the 
holder to recover against the owner whose property is liable for its pay- 
ment. (Following City v. Hardy, 35 Mo., 264; City v. Armstrong, 38 Mo., 
33, and City v. Coons, 37 Mo., 48.) 


Apvprat from Harris. Tried below before the Hon. James Mas- 
terson. 

Appellant Taylor, defendant below, was sued by Wm. Boyd, on 
two “Street Improvement Certificates,” dated April 28, 1884, each 
certifying Wm. Boyd & Bro, to be entitled to the sum of $223.27, 
from defendant Taylor, for “gravel pavement ” constructed in front 
of his property, lots 8, ‘ and 10, block 46, fronting one hundred and 
fifty feet on Preston street, “as ordered by resolution of the city 
council, passed on the 9th day of July, 1883.” 
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One certificate was due the 28th day of April, 1884, the other 
on the 28th day of October, 1884, and both bore interest from date 
at the rate of eight percent. per annum. Each closed as follows: 

“This certificate is issued under authority of section 23 of the 
charter of the city of Houston, and is a tax against said property 
owner, and a lien on the property described. 

“ Attest: W. R. Baxer, Mayor. 

“ Joun Reicuman, Sec’y and Treas.” 

Judgment for plaintiffs for the amount of the certificates and fore- 
closing the lien on the lots. 

The following embraces the substance of all the material allega- 
tions in plaintiffs’ petition: 

1. That the city council, on the 9th day of July, 1883, by a vote 
of two-thirds of the aldermen elected, declared said improvement 
necessary for the public interest. 

2. That after the passage of said resolution the mayor caused the 
city engineer to prepare the necessary plans and specifications. 

3. That said plans and specifications, after being approved by the 
city council, were advertised, together with said resolution, and 
bids were solicited. 

4. That G. A. Hill & Co. made a bid, which was accepted, and 
the contract was awarded to them. 

5. That G. A. Hill & Co., for a valuable consideration, and with 
the consent of the city council, assigned the contract to plaintiffs, 

6. That plaintiffs constructed said improvement in accordance with 
said contract, plans and specifications, and the same was accepted 
by the mayor on April 28, 1884, “or about that time.” 

7. That after the acceptance of said bid the mayor “caused to be 
prepared by said city engineer a roll showing the number of the 
lots and blocks fronting on that portion of Preston street to be im- 
proved, the names of the owners of each lot, part of lot and block, 
the number of feet frontage owned separately by each person or 
jointly with others, the cost per square foot frontage of such im- 
provements, and the total proportional cost of such improvement 
necessary to be paid by each property owner fronting thereon, the 
correctness of which roll was certified to by said engineer.” 

8. That said roll was approved by said city council. 

9. That defendant’s said lots were named in said roll, and the 
total cost of the improvement charged against defendant as the 
owner of said lots was shown in said roll to be $446.55. 

10. That after the completion and acceptance of said improve- 
menis, to wit, on the 28th day of April, 1884, the two certificates 
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described under the general statement were prepared and delivered 
to plaintiffs. 

11. The petition contained the usual allegations in regard to the 
amount named in the certificates being due and unpaid, and the 
court was asked to declare and foreclose the lien. 


Brady & Ring, for appellant, in support of their first assign. 
















ment, cited: Secs. 17, 18, art. 1, Const. of Texas; sec. 1, art. 1, Const, | 

of U.8.; Gatch v. City of Des Moines, 3 Am. and Eng. Corpora- ; 

tion Cases, 624; Brown v. City of Denver, id., 636; Stuart v. Pal | 

mer, 74 N. Y., 183; Santa Clara v. R. R., 13 Am. and Eng. R’y | 

Cases, 207, 208; Cooley on Taxation, 266. See, also, Galveston », 

Heard, 54 Tex., 420. | 
In support of their second assignment, they cited: Art. 13, p. 17, 


Special Laws, 1883; art. 2, Const. of Texas; art. 8, see. 3, id. | 

In support of the fourth assignment, they cited: Edmonson 2, 
Galveston, 53 Tex., 161; State v. Baker, 49 Tex., 763. 

In support of the sixth assignment, they cited: Art. 11, see. 5, 

+ 

Const. of Texas. | 

In support of the eighth assignment, they cited: Charter City 
of Houston, sec. 23, p. 17, Special Laws, 1883; Robson v. Osborn, z | 
13 Tex., 309; Devine v. McCulloch, 15 Tex., 491; Yenda v. Wheeler, 
9 Tex., 417; Wofford » McKinna, 23 Tex., 41; Kelly v. Medlin, 26 
Tex., 48; Cooley on Taxation, 353-355; Lufkin v. Galveston, 56 
Tex., 537; Allen v. Galveston, 51 Tex., 318; Cooley on Taxation, 
461, 463, 464; Davis v. Farnes, 26 Tex., 296; Railroad Co. v. Her- 4 
beck, 60 Tex., 603. , i 







Jones & Garnett, for appellees, that there was no error in the 
first assignment, cited: City of Galveston v. Heard, 54 Tex., 420. 

That there was no error in the second assignment, they cited: 
Cooley on Taxation, p. 470. 

That there was noerror in the sixth assignment, they cited: Groes- 
beeck v» San Antonio, Tex. L. Rev., No. 12, vol. 4, p. 186; City 
of Galveston v. Heard, 54 Tex., 420; Highland wv. City of Galves- 
ton, 54 Tex., 527; Allen v. Galveston, 51 Tex., 302; Roundtree », 
Galveston, 42 Tex., 612; Cooley on Taxation, pp. 416, 417, 418, 
446, and authorities cited in note 2 on p. 446; Doyle v. Austin, 47 
Cal., 357; People ». Mayor of Brooklyn, 4 Cojnst., 419; Howell o. 
City of Buffalo, 37 N. Y., 267. 

















Stayton, Associate Justice.— The question whether the legislature 
could lawfully confer power upon the city of Houston to cause its 
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streets to be improved and to impose a part of the cost of such 
work upon the property abutting thereon, by frontage, has been 
considered in effect, during the present term, in the case of Adams e¢ 
al. v. L. C. Fisher et al., in which the former cases in this state are 
considered, and without considering the question further, we deem 
it sufficient to say that it may be regarded as settled by the former 
decisions, that such power may be and has been lawfully enforced 
on tie city of Houston by its charter. Special Laws, 1883, p. 17. 

The charter of the city of Houston provides that whenever, by a 
vote of two-thirds of the aldermen, it shall be declared necessary for 
the public interest to improve any street, a resolution shall be passed 
designating the street, or portions thereof, to be improved, the nature 
of the improvement to be made, and the material to be used, after 
which the mayor is required to have plans and specifications of such 
improvement to be made by the city engineer. 

These plans and specifications, after being approved by the city 
council, are required to be advertised with the resolution before 
mentioned, and bids solicited for the construction of the work. 

The charter further provides that, “after a bid for the construc- 
tion of such improvement shall have been accepted by the council, 
it shall be the duty of the mayor to cause to be prepared by the city 
engineer a roll showing the number of lots and blocks fronting on 
such street, alley or avenue to be improved, the names of the owner 
or owners of each lot, part lot or block, and if unknown it shall be 
stated, the number of feet frontage owned separately by each person 
or jointly with others, the cost per square foot frontage of such im- 
provement, and the total proportional cost of such improvement 
necessary to be paid by each property owner fronting thereon. The 
correctness of said roll shall be certified to by the city engineer, and 
the roll submitted to the council for its approval. If the roll is ap- 
proved by the city council the sum of money therein stated and 
assessed against each property owner, or against one or more prop- 
erty owners jointly, shall be a tax against such owner or owners, 
and a lien, charge and incumbrance upon the property so held and 
owned by each.” 

No other notice than such as is thus given to the property owner 
being required by the charter, for the reasons given in the case of 
Adams v. Fisher, before referred to, and in the cases therein cited, 
we are of the opinion that the assessment was legally made without 
further notice. 

The averments of the petition as to the advertisement made of 
plans, specifications, resolutions, and solicitation for bids are general, 
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but it nowhere appears that the cost of the contemplated improve- 
ment exceeded one thousand dollars, and therefore it is not made to 
appear that section 40 of the charter has any application to the 
case. 

We, however, deem it proper to say, that in cases of inprovements 
made under the twenty-third section of the charter, where the cost 
of the improvements exceeds one thousand dollars, the provisions of 
section 40 are applicable, and must be complied with. 

The first, third and fifth assignments need not be further con- 
sidered. 

The second assignment is: 

“The court erred in overruling defendant’s general demurrer, 
and first and second special exceptions (so called), because it does 
not appear from said petition that plaintiffs have any right or 
authority to maintain this suit, since that portion of said charter 
attempting to farm out the collection of said tax by authorizing the 
contractor making such improvements, or his assignee,.to collect 
said tax, or to enforce the collection of the same, is contrary to the 
provisions of the constitution of this state, and therefore void.” 

The charter provides that: “The sum assessed against each prop- 
erty owner on said roll shall be divided into two equal parts, one to 
be payable when the improvements contracted to be made on each 
respective block shall be completed, and the balance shall be due 
six months thereafter; for such sums of money certificates shall be 
prepared and issued, signed by the mayor and attested by the city 
secretary and treasurer under his official seal; each certificate shall 
show upon its face the amount for which it is drawn, the name of 
the property owner from whom the tax is owing, the number of 
feet frontage, and the number of the lot or lots and block upon 
which said sum of money is a lien; that said sum of money isa 
tax against the property owner named, and a lien upon the property 
described; the date when it will be payable; that it is issued for 
street paving, naming the street, the date of the resolution author- 
izing the street to be paved or improved, and that it was issued by 
authority of this section of the charter. Such certificates, when so 
issued, shall be delivered to the contractor or person authorized by 
him to receive the same, as follows: One certificate for one-half the 
sum assessed against each property owner, when the respective 
block in which such owner’s property is situated shall have been 
completed, and one certificate for the balance upon the completion 
of the contract, and the acceptance of the work by the mayor. 
Such certificate shall bear interest from the date thereof, at the rate 
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of eight per cent. per annum, which rate shall be expressed therein, 
and when issued in accordance with the provisions of this section 

shall be evidence that all the requirements and prerequisites of the 

law have been complied with. Should the property owner. fail to 

pay the amount of such certificate when the same becomes due, the 

owner thereof may institute suit for the enforcement of the tax, 

and the foreclosure of the lien provided for, in any court having 

jurisdiction.” 

This action was brought on two certificates issued under this pro- 
vision of the charter. 

Article II of the constitution, to which appellant refers, certainly 
has no bearing upon the question presented by the assignment; nor 
can section 3 of article XIII, when considered in connection with the 
several sections of article XI, have any bearing upon the question. 
We see no valid objection to the maintenance of this action by the 
contractor, as fully as the city might have done had the work been 
done under its own direction and management, and not by a con- 
tractor, and especially so when the law expressly authorizes the 
owner of such a certificate to sue. 

This seems to be not an uncommon mode for collecting such as- 
sessments. Cooley on Taxation, 470; Chambers v. Satterlee, 40 
Cal., 499; Taylor v. Palmer, 31 Cal, 248; N. I. R. R. Co. v. Con- 
nelly, 10 Ohio St., 160; City v. Hardy, 35 Mo., 264; City v. Arm- 
strong, 37 Mo., 33; City v. Coons, 38 Mo., 48. 

The fourth assignment is: 

“The court erred in overruling defendant’s general demurrer and 
third special exception (so called) because it appears that the whole 
of said tax was levied on all of said three lots in gross, and a lien 
upon all of them jointly for the full amount of said tax was at- 
tempted to be fixed thereby, instead of said tax being apportioned 
among each of said lots respectively, and a separate lien fixed on 
each of said lots for its proportionate share of said tax, as required 
by the terms of said charter and by the provisions of the constitu- 
tion of the state of Texas.” 

We are not referred to any provision of the constitution which 
deprives the legislature of the power to impose a lien upon all the 
property a person may own abutting on a street or part of a street 
improved, to secure the payment of an assessment for such improve- 
ment, 

The charter does not provide that the lien shall be imposed upon 
each particular lot, when one person owns more than one, for its 
proportion of the entire cost of the improvement, but requires the 





Taytor v. Boyp. [Galv. Term, i. 





—— 


Opinion of the court. 





ny 


assessment to be made against the owner in proportion to the num. 
ber of feet frontage owned by him, or by him and some other person 
jointly ; and it declares “If the said roll is approved by the city 
council the sums of money therein stated and assessed against each 
property owner, or against one or more property owners jointly, 
shall be a tax against such owner or owners, and a lien, charge and 
incumbrance upon the property so held and owned by each.” 

The sixth assignment is: 

** Because the court erred in sustaining plaintiff's exceptions to so 
much of defendant’s answer as set up that the costs of the improve. 
ment for which the suit was brought exceeded, in connection with 
the general taxes on said lots, the sum of two and one-half cents on 
the dollar of the value of said property.” : 

The answer alleged that the state, county and city tax levied on 
the lots, against which a lien is sought to be enforced in this case, 
amounted to two per cent. on their value, and that the assessment 
amounted to about two and a half per cent. on the value. 

The charter of the city of [Houston authorizes the collection of a 
tax not exceeding two per cent. ad valorem upon all real and per- 
sonal property in the city not exempt from taxation, and also con- 
tains, before referred to, provisions for assessments. 

If section 5, article XI, of the constitution has application to 
assessments for local improvement, then the assessmcnt by force of 
that section would be invalid under the averments of the answer; 
for, within itself, it would amount to more than the charter of the 
city permits it to collect, the legislature having limited its general 
power of taxation to the levy and collection of a tax less than the 
maximum tax permitted by the constitution. 

It then becomes necessary to inquire whether the section of the 
constitution referred to applies to assessments of the character of 
that involved in this case. 

This section of the constitution bears evidence that it has refer- 
ence to such taxes as are annually collected for the ordinary pur- 
poses of municipal government — to taxes based upon an estimation 
of the value of the entire taxable property in a city, from which 
an estimate is made of the per cent. of taxation, on this value, which 
will raise the sum necessary to be raised to meet the current annual 
want. 

Assessments are not of that character, but’ are charges imposed 
for purposes which do not necessarily require that they be imposed 
annually, or with reference to time; nor are they usually based upon 
a percentage of the value of the taxable property of a city, bub 
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upon the real or supposed benefit resulting from the improvement 
of the property on which the specific charge is laid; nor does the 
value of all the taxable property of a city in any way serve to de- 
termine the extent of the charge which shall be imposed on prop- 
erty benefited. 

The word “taxes” is defined as “the enforced proportional con- 
tribution of persons and property levied by authority of the state 
for the support of government and for all public needs.” 

As thus defined, assessments are or may be taxes, but do the pro- 
visions of the constitution of this state embrace assessments in the 
limitations imposed on the power of taxation? 

The words “ tax,” “taxes” and “taxation,” as used in the con- 
stitution, without some qualifying word in reference to property, 
evidently mean an ad valorem tax, taxes or taxation. Section 1, 
article 8, declares that “all property in this state, whether owned 
by natural persons or corporations, shall be taxed in proportion to 
its value,” and to this the preceding provision, that “ taxation shall 
be equal and uniform,” applies. 

It also declares that “ the legislature may impose a poll tax,” and 
that “it may also impose occupation taxes,” and that “it may also 
tax incomes;” but all these methods of taxation are subject to the 
rule requiring equality and uniformity, which, in reference to occu- 
pation taxes, is regulated by the class of subjects taxed. Such being 
the use of the words in article 7 of the constitution, when in no 
way qualified, it is to be presumed that they are used in the same 
sense in article 11. 

The words, when found in article 11, must refer to such taxation 
as the rule of equality and uniformity can, under well settled and 
long recognized rules, be applied to. It is also to be presumed, when 
similar language was found in former constitutions, that it was in- 
tended to use the same language in the present constitution in the 
sense which had been given to it in the courts of the state. The 
language used in the constitution preceding the one now in force 
was in most respects identical with that used in the present, and, 
prior to its adoption, it was settled that taxes for local improve- 
ments, usually termed assessments, were not subject to the rule 
requiring equality and uniformity Roundtree v. City of Galveston, 
42 Tex., 626. 

It must then be held that as the taxes referred to in the constitu- 
tion, and upon which limitations are placed, are all taxes subject to 
the rule of equality and uniformity, that assessments for local im- 
provement of streets and like works, by which benefit results to con- 
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tiguous property, are not embraced in the limitations found in the 
constitution as to the amount of the charge which may be imposed 
for such purpose, unless such assessments are embraced in the 
language used. 

It is well settled that the rule that “ taxation shall be equal and 
uniform” has not been, and in the nature of things cannot be, applied 
to such local assessments. Roundtree v. City of Galveston, 42 Tex, 

~ 626; Allen v. Galveston, 55 Tex., 320; Cooley on Taxation, 444 
446; Dillon on Mun. Corp., 777, 778, 755 et seq. 

The result of the cases bearing upon the question whether, under 
the words “ tax,” “ taxes ” and “ taxation,” assessments for local im- 
provements are embraced, is thus stated: “ Some of the cases assume 
the narrow ground that the constitutional provisions refer solely to 
state taxation, or that, if they go further, to the general taxation for 
state, county and municipal purposes; but the view generally ex- 
pressed is, that though assessments are laid under the taxing power, 
and are in a certain sense taxes, yet that they are a peculiar class of 
taxes and not within the meaning of that term as it is usually em- 
ployed in our constitutions and statutes.” Cooley on Taxation, 446. 
The author here cites a large number of cases illustrating the question, 

The same question is considered by the same author, and by 
another equally distinguished by his learning (Cooley’s Constitu- 
tional Limitations, 618, 619; Dillon on Muncipal Corporations, 754- 
757, T77, 778), and in the notes to these citations give very full 
reference to cases illustrating the views of different courts upon the 
question, which, for the want of time, cannot be reviewed in this 
opinion. 

The power of the legislature over the subject of assessments for 
local improvements is to be measured by its own will; in the absence 
of some constitutional restriction; and we find none such in the con- 
stitution of this state, where the power is used for the purposes for 
which that method of taxation has so long been deemed lawful. 

The eighth assignment is: 

. “ Because the court erred in rendering judgment for the plaintiff, 
since the evidence introduced on said trial was insufficient to prove 
the necessary allegations in said petition, in this: (1) No evidence 
was introduced showing that said certificates were issued in accord- 
ance with the provisions of section 23 of said charter. (2) No evi- 
dence was introduced showing that said contract made by G. A. 
Hill & Co. with said city was in fact assigned to plaintiffs, or that 
such assignment was made with the consent of said city, as alleged 
(3) No evidence was introduced showing that either before or after 
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the issuance of said certificates, or before or after the delivery of 
the same, said contract was performed in good faith and completed, 
and the work accepted by the mayor, as required by said charter. 
(4) Because no evidence was introduced showing that defendant is 
or ever was the owner of said three lots.” 

This action, as before stated, was brought on two certificates 
issued in accordance with the requirements, as to form and sub- 
stance, of that part of section 23 of the charter of the city of Houston 
which is hereinbefore set out. 

The petition avers a substantial compliance with the requisitions 
of that section of the charter, and the performance of the street 
work, to entitle the appellees to the certificate; but there was no 
| proof whatever to support the averments of the petition except 
such as the certificates alone under the law furnish. 

The certificates purport to have been signed by the officers re- 
quired by the charter to sign them, and purport to be under the cor- 
porate seal of the city of Houston, and they come from the hands 
of the persons whese right they evidence; and this, we are of the 
opinion, was sufficient to show that they were signed and delivered 
by the proper officers of the city to the appellees, which was an 

issuance. There was no objection urged to their introduction on 
7 the ground that there was no proof of the genuineness of the sig- 
natures of the mayor and secretary and treasurer. 

The sole objection went to the fact that there was no proof, out- 
3 side of that furnished by the certificates themselves, that the facts 
existed which authorized the officers to issue the certificates. 

We have, then, the naked question, whether the declaration con- 
tained in the charter, that “such certificate, . . . when issued 
in accordance with the provisions of this section, shall be evidence 
that all the requirements and prerequisites of the law have been 
complied with,” shall be given the effect which the ordinary use of 
the language used would entitle it to. 

The word “ evidence,” as here used, is used in the sense of the 
word “ proof,” but the statute does not declare that it shall be con- 
clusive evidence. It means, then, that the certificate shall be prima 
facie proof of some fact or facts. What are those facts? It is given 
for the express purpose of evidencing the liability of the appellant, 
and his duty to pay to the appellees the sum of money named in 
the certificate. 

Upon what did the liability of the appellant to pay, and the right 
of the appellees to receive, the sums named in the certificates de- 
pend? 
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Certainly upon the performance by the city council and other offi- 
cers of all such acts as were made necessary to be done, by the 
terms of the charter, to authorize the making of an assessment 
against the property of the appellant, and upon a compliance by the 
appellees with their contract to do the work. 

These were the “requirements and prerequisites of the law” — 
the things essential to and preceding the liability of the appellant’s 
property and the appellees’ right to receive the named sums, and to 
enforce the payment of the same through the lien given by the 
charter. 

The charter declares that the certificate, when issued in accord- 
ance with the provisions of this section, shall be evidence that all 
these things existed prior to the issuance of the certificate. 

The contents of the certificates are most minutely prescribed in 
the charter, and we see no good reason for holding that they were 
not prima facie evidence of every fact necessary to be proved by 
the appellees to maintain their action. 

This, however, did not interfere with the right of the appellant to 
defeat the case thus made, by opposing evidence, but he offered 
none. 

The proposition of the appellant is, that it was incumbent on the 
appellees to prove every fact which entitled them to the certificates, 
and gave power to the officers to issue them. That the certificates 
only become evidence when the requirements and prerequisites of 
the law have been otherwise proved; if this were true, as evidence 
the certificates would be valueless, for they could only be used when 
they were no longer necessary. 

In support of this proposition we are referred to the line of de- 
cisions made under the act of 1848 (I. D., 3145), beginning with the 
case of Yenda v. Wheeler, 9 Tex., 409. 

That statute provided that a tax collector’s deed, “ when recorded 
according to law, shall be prima facie evidence that all the requisi- 
tions of the law have been complied with in making such sale; ’ and 
the cases referred to very properly held, under this statute, that the 
deed was only prima facie evidence of the regularity of the sale, 
but not evidence of the facts which would give power to sell. The 
statute limited the operation of the deed in this respect. 

Such, however, is not the character of the statute under consid- 
eration. , 

Many instances are found in the books in which tax deeds and 
other instruments, under statutes so declaring, have been held prima 
facie evidence of facts which the law declares they shall so evi- 
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dence, and the validity of such laws cannot be questioned. Cooley’s 
Const. Lim., 452, 453; Cooley on Taxation, 355; Burroughs on *& 
Taxation, sec. 119; Blackwell on Tax Titles, 79. In the notes to 4 
these authorities the cases bearing on the question are fully cited. } 
Where certificates issued by a city engineer were delivered to a 
contractor who had made local improvements, as the evidence of 
his right to recover against the property charged, under a statute 
very similar to that before us, declaring the certificate prima facie 
evilence of the contractor’s right to recover, such was held to be the 
effect of the certificate. City v. Hardy, 35 Mo., 264; City ». Arm- 
strong, 37 Mo., 33; City v. Coons, 38 Mo., 48. 
The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered March 27, 1885.1 





Wma. AXER AND WIFE V. JEFFERSON Bassert. 
(Case No. 1676.) 


1. ConsTITUTION — ConsTRUCTION.— The words which occur in the constitution 
in the homestead article, ‘‘ used for the purposes of a home,” refer to lots 
other than those on which the family reside, and whether they constitute a 
part of the homestead must depend on their use. Mere ownership will not 
constitute them a part of the home. 

2, HomesTEAD.— If a lot be continuously used in connection with the home 
residence, in such way as to contribute to the comfort of the home place, as 
if it be used for an inclosed pasture in which to keep the domestic animals 
of the family, that will constitute such use for purposes of a home as will 
invest it with homestead character, though it be disconnected and separated 
by streets from the home place proper. 


Error from Washington. Tried below before the Hon. I. B. 
McFarland. 

The defendant in error, Jefferson Bassett, as plaintiff below, 
brought this suit, which was in form an action of trespass to try title, 
‘in the district court, against the plaintiff in error, Wm. Axer, to re- 
cover a lot of ground in Brenham, consisting of about twoacres. Mrs. 
Axer intervened, setting up a claim of homestead. Miss Kate 
Kinney, the other plaintiff in error, also intervened, claiming the 
superior title. 

The residence lot and the lot in controversy are about one hundred 
yards apart, and are both within the corporate limits of the city of 
Brenham. 

VoL, LXIII~— 35 
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All the parties claimed under the deferfdant Wm. Axer, in whom 
title to the premises in controversy was vested by the deed of Kemp 
and wife, dated January 12, 1872. 

Axer and wife were married prior to 1868. In 1868 Axer bought 
a vacant lot, comprising an acre and a half of ground, for $400, and 
during that year erected on it a dwelling-house, with suitable out- 
buildings; and he and his wife entered upon and occupied it, claim- 
ing it as their homestead, and had ever since continued so to use, 
occupy and claim it. The naked lot was worth no more than $400 
when so designated, and was still worth approximately the same 
sum. 

The residence lot was in the southern part of Brenham, and was 
and is used as follows: 

The dwelling-house is on the north end of the lot. The stable 
and carriage-house, with horse lot and cow pen, are on the southeast 
corner, fronting on North street. The garden and orchard take up 
the greater portion of the center and south end of the lot. The 
eastern corner of the residence lot is about one hundred yards from 
the northernmost part of the premises in controversy. Brenham is 
a city of some six thousand inhabitants. 

The lot in controversy was purchased by Axer January 12, 1872. 
It contains nearly two acres of ground. It is about one thousand 
yards from the court-house. North street terminates at its north- 
west corner. There is no other street but the thirty foot street or 
alley, which belongs to the adjoining lot owners, and was opened by 
them for their own convenience, but it is also used by the public. 

When Axer bought the lot in controversy, in 1872, it was in- 
closed and in cultivation, and there were no buildings on it. He 
paid $500 for it, which was about its fair value. Shortly after his 
purchase he erected on it a building at a cost of some $1,500, which 
was first used, in 1872-73, as a tannery, and afterwards, in 1874-75, 
as a broom factory. Neither business proving profitable, they were 
abandoned, and the building was unoccupied down to 1877, when it 
was destroyed by fire. 

No other building or improvement bad been erected on the place 
since 1872, but the inclosure then existing remained substantially 
the same as when Axer purchased. 


Ever since 1872 Axer and his wife have used the lots in contro- — 


versy as a pasture and a rye and barley patch. They have usually 
kept two horses and two or more cows. They have owned no real 
estate other than their residence lot aforesaid and the lot in contro 
versy. 
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The lot was mortgaged by Axer, twice in 1872, and twice again 
in 1875, Mrs. Axer not joining. 

In July, 1880, Miss Kinney, who claimed a mortgage lien upon 
the premises, brought suit against Axer for her debt and foreclos- 
ure of lien. The homestead claim was not set up by Axer, and 
judgment was rendered by default. Miss Kinney purchased the 

remises at a sale under her ven. ew., in January, 1881. 

Bassett & Bassett recovered a judgment in 1877 against Axer, for 
$1,511, which was revived April 23, 1880. An abstract of this 
judgment was duly recorded and indexed June 3, 1880. 

In July, 1880, the appellee, Jefferson Bassett, purchased the lot 
in controversy at execution sale, under the last recited judgment, for 
$50, of which amount a portion was applied to the payment of 
costs, and the balance credited on the judgment. 

Axer had been insolvent continuously since 1872. Te was pres- 
ent at the execution sale under the Bassett & Bassett judgment, 
and claimed the premises in controversy as his homestead, and for- 
bade the sale. 

Upon the foregoing facts, the court held that it was not shown 
that the lot in controversy constituted any part of the homestead, 
and that the execution sale passed the legal title in the premises to 
the purchaser, Jefferson Bassett, which was not affected by the 
judgment in the suit of Miss Kate Kinney against Axer, to which 
Bassett was not a party, and judgment was accordingly rendered 
for the defendant in error, Jefferson Bassett. 


J. T. Swearengen, for plaintiff in error, cited: Constitution, art. 
XVI, sec. 51; Arto v. Maydole, 54 Tex., 244; Pryor v. Stone, 19 
Tex., 371; Campbell ». Macmanus, 32 Tex., 442. 


Sayles & Bassett, for defendant in error, cited: Chadwick v. Mere- 
dith, 40 Tex., 380; Iken v. Olenick, 42 Tex., 201; McDonald ». 
Campbell, 57 Tex., 614; Railroad Co. v. Winter, 44 Tex., 597; An- 
drews v. Hagadon, 54 Tex., 571; and Peregoy v. Kottwitz, 54 Tex., 
497. 


Detany, J. Com. Arrp.— We will consider first the question 
whether the homestead claim of Axer and wife ought to be sus- 
tained; for if that is a valid claim, the whole case is at an end. 
Under ail our state constitutions the homestead might consist of 
more lots than one; that is, the family might live on a lot or lots, and 
that fact of itself would make that lot or those lots the homestead. 
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But beyond this he may so use another piece of ground as to in- 
vest it with the homestead character. The term “lot” has no defi- 
nite meaning as to the size of the piece of ground. It may be 
twenty feet by forty or it may be two acres. The words “used for 
the purposes of a home,” which occur in our present constitution 
(art. 16, sec. 51), did not occur in those which preceded it. The 
-words occurred very often in the discussions of the courts, but 
they generally referred to lots other than those on which the family 
lived. 

The fact that a lot is made by a family a place of permanent resi- 
dence constitutes that lot a home or homestead; that is, such resi- 
dence is of itself a using of that lot for the purposes of a home. To 
say of that lot that it shall be the homestead, provided it is used for 
the purposes of a home, is equivalent to saying that it shall be the 
homestead provided it is the homestead. There appears, therefore, 
to be aslight incongruity in the language of the present constitu- 
tion. 

Whether or not it will lead to inconvenience, time will have to 
determine. But when we come to speak of lots other than that of 
the residence, the words “used for the purposes of a home” are 
very appropriate. For, as to these lots, their character, whether 
homestead or not, must be determined by their use. Thus it has 
long been held that the mere ownership of a vacant lot, unconnected 
with the residence lot, will not make it part of the homestead. 
Methery v. Walker, 17 Tex., 593. 

Nor could a lot unconnected with the residence lot be made a 
part of the homestead by being used for the purpose of providing a 
revenue, even though that revenue were used for the support of the 
family. Evans v. Womack, 48 Tex., 230. But if the lot were con- 
stantly used in connection with the residence lot, and in such a way 
as to add materially to the convenience and comfort of the home, 
our opinion is that its separation from the residence lot would not 
necessarily divest it of its character as a part of the homestead. 
Now, this lot was a very short distance from the stable of the family. 
They had several domestic animals — cows, horses, ete. 

Ever since 1872, when this lot was bought, it had been used by 
the family as a sort of pasture lot for these animals. We think this 
was such a use as would prima facie make it a part of the home- 
stead. The fact that Axer placed on the Jot a building, and used it 
for some years as a tannery, or a broom factory, would not, we 
think, alter the case. 
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Our opinion is that the judgment should be reversed, and that 
such judgment should be rendered here as shou!d have been ren- 
dered below; that is, judgment for the defendants Axer and wife. 


REVERSED AND RENDERED. 
{Opinion adopted March 20, 1885.] 





Tur M. P. R’y Co. er av. v. R. P. Warts. 
(Case No. 1954.) 


. INJURY BY FELLOW-SERVANT.— When employees serve the same employer, 
labor under the same control, and derive their authority and receive com- 
pensation from the same general business, they will be considered as fellow- 
servants, though they may be of different grades, or operate in different and 
distinct departments of the common service. 

. SAME — ASSUMING RISKS — DAMAGES.— One who seeks and accepts employ- 
ment usually assumes all the risks incident to it, and generally it is not the 
duty of the employer to instruct him in the rules applicable to the service, 
unless information be asked, or the employee is known to be ignorant and 
inexperienced regarding dangers peculiar to the service. 

. SamE.— If the service be dangerous, it is the duty of the employer to use all 
reasonable and necessary means to protect one employed against any super- 
added danger that might be expected to arise from extrinsic causes. Hence, 
if one be put to work to repair a car on a switch to the main railway track, 
it is incumbent on the railway company to use due care to protect him from 
danger arising from passing engines, or other extrinsic dangers, while thus 
engaged. 

. LESSEE OF RAILWAY, ITS LIABILITIES.— The lease of a railway effects a trans- 
fer to the lessee of the rights and liabilities in its management; thus the 


corporation owning the railway is discharged from responsibility for the 
torts of the lessee. 


Arprat from Anderson. Tried below before the Hon. Peyton 
¥. Edwards. 

Suit by R. P. Watts against the Missouri Pacific Railway Com- 
pany and the International & Great Northern Railroad Company, 
for damages for personal injuries inflicted on him while he was in 
the employment as a servant of the Missouri Pacific Railway Com- 
pany, lessee of the said International & Great Northern Railway 
Company. He claimed that he was damaged in the sum of $6,000. 
The appellants (as defendants below) answered: 

Ist. That they were “not guilty.” 

2d. That if any injuries were inflicted it was done by a fellow- 


servant in the common employment and that the risk was assumed 
by appellee. 





M. P. R’y Co. v. Warts. [Galv. Term, 





Statement of the case. 





3d. That, if any injury was inflicted, appellee contributed thereto 
by his negligence. 

Verdict and judgment for Watts for $2,500. 

The points presented are sufficiently indicated. The evidence 
shows that appellee sought and procured employment as car repairer 
at Palestine; he was employed by Shipman, who was at the head 
of the repair department, and who directed appellee to go to 
Burk, a foreman of repairs, for directions as to the work. Burk 
placed him to work between two freight cars standing on one of the 
repair switches, sawing out the end of one of the cars, while he 
(Burk) went to the shop for material to repair the car. While absent 
an engine was backed in on the switch with a broken car, which 
struck one of the cars standing on the track, and that forced the 
cars together and crushed appellee, inflicting upon him serious 
injury. Before the engine was backed in with the broken car, the 
foreman of the yard went down the switch and called out to the 
workmen to look out for the engine; that this was the rule or regu- 
lation of the company in giving the notice. 

Appellee, as he was sawing, did not hear-the warning, and his po- 
sition was such that he could not see the approaching engine and car. 

The evidence shows that Bradford, the yardmaster (whose duty it 
was to warn Watts of danger when bringing a car on the track, and 
who gave the warning), and the engineer and fireman were employed 
and discharged by the train dispatcher, manager of the operating 
department; and the others, including Burk, head carpenter, and 
laborers were hired and discharged by Shipman, the manager of the 
repair department. The cars were inspected — moved to the tracks 
for repair, repaired and carried away again, in the following manner: 
When a train of cars comes in the yard and stops, two men, called 
inspectors, examine each car. If they find they are out of repair 
they mark on it “out of order.” The yardmaster directs the engi- 
neer who operates only in the yards to remove it to the repair 
tracks. The engineer hauls it to the end of the repair tracks. The 
yardmaster designates the track it is to be moved on. Before the 
engine moves it on the track, he (yardmaster) walks down the entire 
track and notifies any in danger, and at the end of the cars next to 
the comirg engine, halloos, “ Look out!” and then the engineer 
rings the bell and slowly pushes the car ordinarily to within twenty 
or twenty-five inches of the standing car nearest to him. It appears 
that Bradford did not see Watts on account of the noise made by 
his work, and Watts did not hear him; and the engineer did not 
stop the moving car, whereby he was injured. 
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The court, among other things, also charged: “ When a servant is 
placed by his superior in a position which is apparently safe, and may 
beconie unsafe by some means of which the servant is not aware, 
or which he cannot ascertain by the use of ordinary diligence, it is 
the duty of the superior to inform the servant of such danger, and 
if the servant, while executing the command given him in a proper 
and careful manner, is injured by an act of which he had no notice, 
the master is liable for such injury.” 

The court also refuse to give the following charge, viz.: “If at 
the time plaintiff Watts accepted service from defendants as a re- 
pair carpenter on the tracks, by the usage and custom of the de- 
fendants, warning of danger from an approaching engine was 
given by ringing the engine bell, that he, Watts, engaged in the 
service subject to the said usage and custom, and cannot recover 
on the ground that he did not have other or different notice of 
danger.” 


John Young Gooch, for appellant, cited: Robinson v. H.& T. C. 
R’y Co., 46 Tex., 540; Wall v. Tex. & Pac. R’y Co., Tex. L. Rev., 
vol. 4, No. 3; G., H. & S. A. R’y Co. v. Drew, 59 Tex., 11; Tex. 
Mex. R’y Co. v. Whitmore, 58 Tex., 287; Railroad Co. v. Myers, 55 
Tex., 110; Price v. H. D. Nav. Co., 46 Tex., 535; Pierce on Rail- 
roads, pp. 359, 364; Wood on Master and Servant, secs. 326, 425, 
p. 809; Farwell v. B. & W. R. R. Co., 4 Mete. (Mass.), 49; Railroad 
Co. v. Oram, 49 Tex., 341; Mo. Pac. R’y Co. v. Lyde, 57 Tex., 509; 
Pierce on Railroads, 370; Watson v. R. R. Co., 58 Tex., 438; Flana- 
gan v. OC. & N. W. R’y Co., 45 Wis., 98. 


W. Q. & Frank Reeves, for appellee, cited: Howard Oil Co. »v. 
Farmer, 56 Tex., 301; H. & T. C. R’y Co. v. Marcelies, 59 Tex., 
334; Am. L. Reg., vol. 14 (N.8.), p. 725; Wall v. T. & P. R’y Co., 
Tex. L. Rev., July 22, 1884; Railway Co. v. Fort, 17 Wall., 553; 
Law of Master and Servant (Wood), secs. 353, 439, 415, 349 and 
notes 354, 355, 489; Pierce on Railroads, p. 376; Thompson on Neg., 
vol. 2, p. 979, sec. 9; Law of Negligence (Wharton), sec. 206; Wait’s 
Actions and Defenses, vol. 4, p. 417; Law of Damages (Field’s), sec. 
185; Moak’s Underhill on Torts, p. 56, rule 15, notes.3 and 4. 


Warts, J. Cow. Arp.— Undoubtedly the charge of the court upon 
the issue as to fellow-servants is not in accord with the generally 
received doctrine in this state. It is now settled that where em- 
ployees serve the same master, labor under the same control, derive 
their authority and receive their compensation from the same gen- 
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eral business, notwithstanding they may be of different grades, or 
operate in different and distinct departments of the common service, 
nevertheless they will be considered fellow-servants. Robinson », 
H. & T. C. Ry Co., 46 Tex., 550; Dallas v. G., C. & S. F. R’y Co, 
61 Tex., 202; H. & T. C. R’y Co. v. Rider, 4 Tex. L. Rev., 292; T. 
& P. Ry Co. v. Harrington, 5 Tex. L. Rev., 100. 

As applicable to the facts of the case the court in substance in- 
structed the jury that if the appellee was inexperienced as to the 
operation of the business upon the repair tracks, that it was then 
the duty of appellant to instruct him as to the rules and regulations 
respecting the same. This instruction is not correct. By seeking 
and accepting the service the appellee assumed all the risks incident 
to the employment. It was not the duty of appellant to instruct 
him respecting the rules, regulatidns and usages by which the service 
was governed, unless asked for such information, unless the em 
ployee was known to be an inexperienced person in the business, 
and in its transaction subject to danger not open to his observation, 
known to the employer. 

For in accepting the employment he assumed to understand the 
service, and to be in every way competent to discharge the duty, 
unless in the contract of employment the appellant bad assumed to 
instruct him with reference to his duty and the dangers incident to 
the service. Watson v. H. & T. C. R’y Co., 58 Tex., 438. 

Where the employee is engaged in a dangerous service, it is-the 
duty of the master to use all reasonable and necessary means to pro- 
tect him against any superadded danger that might be reasonably 
expected to arise from extrinsic causes. In such cases the greater 
the peril to the servant on account of the nature of the service, so 
also the greater the degree of care and prudence exacted of the 
master in protecting him against an increase of the danger arising 
from extrinsic causes. Wall v. T. & P. R’y Co., 4 Tex. L. Rev., 38, 

As presented by the record, it appears that this case was not tried 
and determined upon the -real question involved. The real issue is 
as to whether or not the means provided by the company for pro- 
tecting its employees engaged in repairing cars upon the repair tracks 
against danger arising from extrinsic causes, such as the use of these 
tracks in operating its engines, were reasonably sufficient to afford the 
protection. Ior having placed its servants at labor upon these repair 
tracks, it was incumbent upon the company to ase due care in pro 
tecting them against danger arising from these extrinsic causes. If 
the jury should determine from the evidence that the degree of care 
used by appellant in this regard was reasonably sufficient, then no 
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recovery could be had against it for the injury. But if the jury should 
find from the evidence that the degree of care used was not reason- 
ably sufficient, then the company would be liable for the damages 
resulting from the injury. 

As presented by the record there is no question as to the negli- 
gence of co-employees in the case. It appears that all who were 
there engaged fully discharged the respective duties allotted to them, 
and that none of them are chargeable with negligence. As before 
remarked, the real question is as to whether or not the company is 
chargeable with negligence in failing to use due care in protecting 
appellee against the danger. 

It is alleged and shown that at the time of the injury appellee was 
the servant of the Missouri, Kansas & Texas Railway Company. 
That company had previously leased the road and property of the 
International & Great Northern Railroad Company, and was in 
charge of, and operating, the same at the time of the injury. 

“The lease of a railroad, under due authority of law, effects a 
transfer of rights and liabilities in its management, so that the cor- 
poration owning the railroad is discharged from responsibility for 
the lessee’s torts.” Pierce on Railroads, p. 283, and note 6. 

In accordance with that doctrine the International & Great 
Northern Railroad Company would not be liable to appellant for 
the damages arising from the injury. 

Our conclusion is that the court erred in the several particulars 
indicated, and that the judgment ought to be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion adopted March 20, 1885.] - 





Amos McLaventrm v. P. H. McManiatrz. 
(Case No. 1884.) 


1. DELIVERY OF DEED.— The delivery of a deed, like any other fact, may be 
established by circumstantial evidence. 

2. Same — Fact casE.— A deed to land was signed by an independent executor, 
but never recorded until after his death, nor was it ever seen elsewhere than 
among his papers during his life. A contract of sale between the executor 
and B. was shown, but whether the purchase money was paid or not did not 
appear. The executor during his life-time spoke of the land as having been 
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sold to B., and it was shown that after the signing of the deed B. went into 
possession. Held: 

(1) That delivery of the deed was necessary to vest title in B. 

(2) That the facts shown were not sufficient to establish a delivery of the 
deed. 

(3) The fact that B. took possession of the land with the consent of the 
executor was not sufficient to establish the fact, essential to pass the title, 
that the deed had been delivered. 


Arrrat from Nueces. Tried below before the Ilon. Horace 
Chilton, Special Judge. 

This was an action of trespass to try title brought by Amos Me- 
Laughlin against P. H. McManigle to recover lot No. 1, in block 
No. 36, in the town of Corpus Christi. The defendant answered by 
plea of “not guilty;” plea of statutes of limitation, and improve- 
ments made in good faith. 

Cause submitted to the special judge without a-jury; who found 
conclusions of fact and of law, on which he rendered judgment for 
the defendant. . 

The estate of H. L. Kinney, deceased, was the common source of 
plaintiff's and defendant’s title. The plaintiff claimed title undera 
deed executed by Benjamin F. Neal and H. W. Berry, executors of 
the willof Kinney, dated March 21, 1869; recorded in county clerk’s 
records of deeds of Nueces county on the 12th of April, A. D. 1878. 
This deed was made under an order of the probate court of Nueces 
county for the sale of the lot in controversy, together with other 
real estate belonging to the estate, which sale was approved and 
confirmed by the court, and the executors were ordered to make 
proper conveyances to the purchasers, the plaintiff being the pur- 
chaser of said lot. Plaintiff executed his note and a mortgage on 
the lot to secure the purchase money, bearing even date with the 
deed, which was recorded 17th day of October, 1869. The mort- 
gage was satisfied and released by B. F. Neal, executor, on May 20, 
1871, and the satisfaction and release were indorsed on the mortgage 
and acknowledged by Neal before a notary public of Galveston 
county. 

The defendant claimed under a deed from Samuel Miller, dated 
6th March, 1871, recorded the 28th of March, 1571, in the proper 
record of deeds for Nueces county. The defendant adduced oral 
testimony, and certain accounts and memoranda connected with 
them found among the papers of B. I’. Neal, executor aforesaid, now 
deceased, to establish the existence and contents of a deed to the lot 
from the executors to said Miller executed in 1869 or 1870. 
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The court, in its four findings respecting the plaintiff's title, found 
jn accordance with the recitals above made respecting it, and that 
the plaintiff had never been in possession of the lot. Other findings 
of the court were in substance to the effect following: 

No. 5. That one Samuel Miller purchased the lot some time dur- 
ing the year 1869 or 1870, and that a deed to him to the same was. 
executed by the executors of II. L. Kinney, deceased; and that Mil- 
ler went into possession under it and began the improvements thereon 
by building the foundation of a house. 

No. 6. That this deed has been lost or destroyed. 

| No. 7. That by some arrangement, the nature of which does not 
| appear, between Miller, McManigle (the defendant) and Neal, one of 

H 


heb se caren na ste 


the executors, the defendant “took up Miller’s trade, and that the 
purchase money due by Miller was paid off or satisfied.” 

No. 8. That Miller conveyed to defendant on the 6th day of 
March, 1871, who paid him the consideration agreed on, and there- 
upon entered into possession of the lot, and went on completing 
| improvements begun by Miller, and making other improvements. 
| That Miller, and after him the defendant, have been ever since con- 
| tinuously in possession of the lot, openly claiming it adversely to the . 
‘ world. ‘That the purchase by Miller, and making of the deed to . 
j Miller, was subsequent to the purchase by McLaughlin. 

No. 9. That no order for the sale or confirmation of the sale to 
Miller was ever entered or made in the probate court of Nueces 
county. 

No. 10. That the property in controversy belonged to H. L. Kin- 
ney, deceased, at the time of his death (except so far as this finding 
may be affected by the subsequent finding relating to the Jones : 
title), and belonged to the Kinney estate at the time McLaughlin “ 
purchased, 

; No. 11. That both parties claimed under the Kinney title asa 
i: common source at the time of the institution of this suit. P 

No. 12. That the executors of H. L. Kinney were H. W. Berry, 
B. F. Neal and Martin Hinojosa; and that B. F. Neal was the man- 
aging executor of the affairs of Kinney, deceased — that is to say, 
he kept the papers and transacted all the active business of the 
estate. 

No. 13. That the will of H. L. Kinney, deceased, constituted his 
executors “independent executors ”— or executors without the con- 
trol of the probate court. That the will was duly probated, and all 
required formalities, such as returning an inventory, were complied e 
with. 
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No. 14. That defendant, at the time of his purchase from Miller 
(said purchase being made by arrangement between B. F. Neal, one 
of the executors, and Miller), and at the time he paid the purchase 
money for the lot, did not know that it had been sold by the 
executors to McLaughlin, or that he had any claim to it. 

No. 15. That there were no facts known to him, McManigle, 
relating to the prior sale to McLaughlin calculated to put a reason- 
able and prudent man on inquiry at the time he purchased and paid 
for said lot. 

The following were the court’s conclusions of law based onthe —} 







































preceding conclusions of fact, viz. : | 
. . . 2 “That defendant was an innocent purchaser in good 4 
faith, for a valuable consideration, of the lot in controversy, with. —~ 


out notice, actual or constructive, of plaintiff's deed or purchase. 

3. “That the fact that defendant’s purchase was from executors 
does not affect his status as an innocent purchaser, inasmuch ag, 
the executors were independent of the probate court; nor was the 
absolute right of the executors of Kinney to make a sale to defend- 
ant (defendant not knowing of the prior sale) qualified by the fact 
that in the instance of the sale to plaintiff they may have unneces. 
sarily procured an order and confirmation of the sale. f 

4. “That the defendant should have judgment for the lot in contro 
versy.” 
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MecCampbell & Givens, for appellant, cited: R.\S., arts. 548 and 
554; Vandergriff v. Piercy, 59 Tex., 371. 4 


No briefs on file for appellee. 


Watxer, P. J. Com. Arp.— . . . Aside from the foregoing 
view, which is decisive of the result of this appeal, we think that 
there are other grounds presented by appellant for revision having 
respect to questions arising on the merits of the trial of the two 
chains of title under which the parties respectively claimed, which — 
disclose errors for which the judgment ought to be reversed. 

It is assigned as error that the court erred in its fifth conclusion 
of fact, for the reason that there was no evidence to show that the 
deed to Miller had ever been delivered to him by the executors of 
H. L. Kinney, deceased. The delivery of the deed was, of course, 
essential to its validity. Dikes v. Miller, 24 Tex., 417. It may be 
an actual or constructive delivery; and if it be not actually deliv- 
ered to the grantee or his authorized agent, it is essential to its 
validity to prove notice to the grantee of its execution and such 


ta. iiimas 





A, np ES) AS 


































se PRE SS 


SEM 


| 
thas) 





Pacyrive tai wh sae, 





A, NORE EAS 


McLaveuuw vy. MoManiate. 





Opinion of the court, 





additional circumstances as will afford a reasonable presumption of 
his acceptance. Tuttle v. Turner, 28 Tex., 759. 

The delivery of a deed may be established by circumstances as 
well as by direct proof. Van Hook v. Walton, 28 Tex., 59. 

In this case, whatever proof existed of the delivery of the deed 
in question was circumstantial. The evidence does not show that it 
was ever seen elsewhere than among the papers of B. F. Neal, one 
of the executors, after his death in 1874, and it was never recorded. 
The defendant testified that “he had heard Miller and Neal and 
others say and speak of the lot as having been sold to Miller by the 
executors of Kinney.” He also testified that after Miller bought 
he went into possession of the lot and was in possession when he 
(defendant) bought. The witness specified the contents of the deed 
in question, identifying them as being substantially the same in its 
recitals as that of the plaintiff, except as to dates, consideration ani! 
other like details. In addition to this evidence the defendant intro- 
duced certain memoranda found among the papers of B. F. Neal, 
deceased, which are as follows, viz.: 

“Samuel Miller, in account with B. F. Neal, provided the con- 
tract had been carried out according to his proposition: 


a ORNs oxvodscncesesecyes cd 1a4eksboneddaadeiios $250.00 
Ms os +o na69000bncenksenbeeh sspune ae anidestod 190.00 
i ee PO... «. cb owas bs'on'bee Wha nen eee domes 13.90 
Sn OO TNO OW eGOs . 2... 00> snceccanedsestupscneseecens 50 

do 25c., 25c., 50c., for other hauling................. 1.00 
Se! STO SONU. 5 vss occsrachsccdendeeseeetaentabs 5.73 
260 * “ OS . ngecnugndeetadenbbesbeme ima 6.50 
Paid Rains and assistants (see pp. 28-35).............eeeees 15.12 





$482.75 


“Such would have been the condition of matters between Miller 
and myself had he carried out his original proposition. 





Now Miller advanced $250.00. .......cccccccccccccccccesece $250.00 
ry SCE... 1... tsnanesceeseden eetenbasaumeual $50.00 
Paid Fitzsimmons for transcript... ...........cceeeeeeeeeees 1.50 
MOMs» oxen ab gb chededes sccndbddbetuan obbssa backs 50 

52.00 
Balance due Miller........ uptan os cb vbng de betedbareeucste $198.00 


“Which I want him paid out of the above lots. 

“Now, when appellee occupied the lots the materials on the 
ground and labor done thereon are as follows: 
Sens Oe TOWTS GEL... . os cacortcoccoveseisewnapeettonass $13.90 


Posts $5, and setting posts and frame $10... /............4- 15.00 
Window sash and frame (very low)....... Se esecaeceve-coses 
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**COL. SAM MILLER’S ACCOUNT. 


NE ee i LL oes 1s dee ed cot adi taccaseine 250.00 Ei 
ES SETAE CE AE eee 190.00 } 





Paid sundry items for material and cash...............+-++ 93.7524 
$533.75% 
I ILLS Ay ahi cine cls G2Gnsrkdl dnd dade dbus eee o<d0 ; 250.00 ; 
$283.75" 7% 


The deed being found in the grantor’s possession was a circum. 
stance tending, unexplained, to negative the fact of delivery to the — 
grantee. It was a fact consistent with the grantor’s having made _ 
the same in anticipation of a future delivery of it, accordingly ag 
circumstances might require or incline him, but which had never © 
been carried into effect. ; 
The other facts tended to show that a contract of sale with Mil- 
ler of the lot had been made on terms of some kind, and that Miller 
had taken possession under such contract with the knowledge and 
consent of the executors, but they are not sufficient to establish the 
fact that Miller had complied with those terms, and that the deed 
had been executed and delivered to him in pursuance of the con- 
tract of sale. The accounts or statements of items of account in 
evidence, considered in connection with the accompanying memo ~~ 
randa, explanatory of them, do not relieve the subject from obscurity 7 
and doubt as to what were the propositions and terms pending be ~ 
tween Miller and Neal in regard to the sale of the lot; nor do they ~ 
show whether they were complied with, nor whether the parties — 
made in lieu of the original proposition of Miller any new contract 
which had been fulfilled. . 
If, however, it might be concluded that there was such a contract 4 
with which Miller had so far comp!ied as to entitle him to a deed to 
the lot, the possession of such an instrument by Neal would not im- 
port a delivery, actual or constructive, in the absence of circum- 
stances to show that its formal delivery to Miller had been, with the 
knowledge of the parties, dispensed with or waived, so that Neal 
would be constituted a depositary of it for the benefit of Miller. 

If it had ever been delivered to Miller, the subsequent possession 
of it (as for safe-keeping or other like reason of convenience) by 
Neal would not affect the question. As was said in Hart v. Rust, 
46 Tex., 571, “The fact that the deed was subsequently returned to 
the grantor, to be preserved and taken care of by him for the 
grantee during his minority and contemplated absence in the army, 
neither negatives or disproves its previous delivery, or annuls or de- 
stroys its effect to pass the title of the property embraced in it, as 
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between the parties to it” (4 Kent, 455, 456, and notes). Iille- 
brant v. Brewer, 6 Tex., 49. 

There being, then, no valid deed to Miller, the defendant did not 
become invested by Miller’s deed to him with title or with the ap- 
parent legal title to the lot in controversy, and we deem it unneces- 
sary to discuss the merits of any of the other grounds assigned as 
error, and we are of the opinion that the judgment ought to be 
reversed. 

Upon the question of title the supreme court, proceeding to render 
such judgment as ought to have been rendered below, might well 
proceed to adjudge the plaintiff entitled to recover the lot under the 
evidence in this case, but in view of the issue as to improvements 
made in good faith, and of the evidence showing that Miller and the 
defendant bad placed improvements on the lot, we deem it proper 
to recommend that the cause be remanded for further proceedings. 


REVERSED AND REMANDED. 


Marcu 20, 1885. 
The within and foregoing opinion examined and adopted so far as 
it holds that there was error in the finding of the court below that 
the deed to Miller from the executor of Kinney’s estate had been 
delivered; upon this ground alone the judgment below is reversed 
and rendered for appellant. We give no opinion upon the first ques- 
tion discussed in the report of the commissioners. 


Wuuis, C. J.* 





Gatveston Crry Surr Batatne Co. v. 8. Hemennenter Et AL. 
(Case No. 2032.) 


1, Grant — DescripTion.— When a grant is described as extending to the sea- 
shore, and bounded by it, the shore will not be censidered as included in the 
grant. (Citing Storer v. Freemah, 6 Mass., 439; Niles v. Patch, 13 Gray, 257; 
and Littlefield v. Maxwell. 31 Me., 134.) 

2. CITY CHARTER OF GALVESTON — GULF SHORE.— There is nothing in the city 
charter of Galveston indicating that the legislature intended to confer on 
that city any proprietary rights to the gulf shore, and no one has or can enjoy 
its exclusive use. 

8, Same.— Any citizen has a right to keep a bath house on the gulf shore line 

within the city of Galveston, provided it be so kept as not to constitute 





*The discussion of the first question considered by the commission of appeals, 
not having been approved, has been omitted in the opinion as published.— Re- 
PORTER, 
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a nuisance, or that it be so constructed and used as not to materially interfere 
with the rights of the public to the enjoyment of the waters and shores of 
the gulf. This right could not be impaired by extending the limits of the 
city to the open sea. The extension, in such anevent, would be jurisdictional, 
and not proprietary. 


Arrrat from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

In July, 1881, the city council of Galveston gave its consent that 
John Bailey use and occupy exclusively the shore and surf of the 
gulf, between Tenth and Thirtieth streets, for the purpose of con- 
structing thereon public bath houses, and to use the same for the 
period of ten years. The appeliant sued, alleging that it was the 
assignee of John Bailey and succeeded to all his rights under 
the lease, which was fully set forth. The consideration of the lease 
was alleged to be the expense and the risk to be incurred by the 
lessees on account of the experimental nature of the enterprise, as 
it was uncertain whether buildings could be erected upon piling in 
the water and withstand the force of winds and waves; and also 
the greater pleasure and convenience of bathers, who had prior 
thereto been restricted to a less desirable use of bath houses upon 
the sands. The city reserved a control over the lessee and the sub- 
ject of the lease by prescribing that the beach drive, which wasa 
public highway, should in no way be obstructed. The mayor of the 
city executed an instrument which was in effect an attempt to lease 
the territory, viz.: The flats on the south side of the city, under 
water, between Tenth and Thirtieth streets, and the right to wharf 
out from the fast land. The plaintiff claimed as assignee of the 
lease the sole authority to build and operate bath houses as a con- 
venience for bathers over the surf within the limits and for the 
period above named. It proceeded to sink piling in the sand below 
ordinary low water mark, and in 1881 constructed two large bath 
houses with the approaches leading from the shore, which were 
opened to the public in 1882, a smalb charge being made for their 
use. 

In the spring of 1883 plaintiff followed up its work by the con- 
struction of another building and other improvements, without in 
any way interfering with the public highway of the beach. 

Defendants, although informed of plaintiff's lease and right to 
the exclusive use and possession of said flats so far as building and 
operating bath houses within the bounds mentioned was concerned, 
and without the consent of plaintiff, or the permission of the city$ 
or any other authority, proceeded to construct buildings within the 
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boundaries assigned to plaintiff, and within one hundred yards of 
plaintiff's improvements. 

It was averred that defendants did not own or control the ground 
or flats upon which their building was placed, but that the same was 
in the control and jurisdiction of the city, except in so far as the 
right of temporary occupancy had been ceded to plaintiff. 

The petition asked for an injunction to restrain defendants from 
proceeding with the construction of their building or wharf and 
from'any further trespass upon plaintiff’s rights. It showed that 
ample space could be found, within the corporate limits, either east 
of Tenth street or west of Thirtieth street, upon which coast, with 
proper authority, defendants might erect their piers and wharves. 

Plaintiff alleged that great injury would be done it by depriving 
it of the emoluments which otherwise would have resulted to it 
as the fruits of its work; that many of defendants were insolvent, 
and that the damages likely to be sustained were difficult of estima- 
tion. 

A supplemental petition was filed December 24, 1833, setting 
forth more specifically the trespass of defendants and the damages 
resulting therefrom to plaintiff. 

The court sustained defendants’ general and special demurrer to 
the petition and dismissed the suit. 


James B. Stubbs, for appellant, cited: 1 Dill. Mun. Corp., secs. 106, 
116; Yates v. Milwaukee, 10 Wall., 504; Hudson v. Cuero, L. & E. 
Oo., 47 Tex., 56; Barney v. Keokuk, 94 U. S., 324; Galveston ». 
Menard, 23 Tex., 349; Thornton v. Grant, 10 R. L, 477; Atlee 
v. Packet Co., 21 Waill., 392-3. 


Wheeler & Rhodes, for appellee, cited: Leonard v. Canton, 35 
Miss., 189; Wallace v. San Jose, 29 Cal., 180; Minturn v. Larne, 23 
How., 435; 15 Me., 237; Stover v. Freeman, 6 Mass., 439; Tor- 
chermacher v. Thompson, 18 Cal., 21; Martin v. O’Brien, 34 Miss., 
21; City of Galveston v. Menard, 23 Tex., 349; Commonwealth »v. 
Charleston, 1 Pick. (Mass.), 180; Certelyn v. Van Brandt, 2 Johns., 
362; 31 Me., 134; Niles v. Patch, 13 Gray (Mass.), 257; Middle- 
ton v. Prichard, 3 Scam. (Ill.), 510; East Haven v. Hemingway, 7 
Conn., 186; Canal Commissioners v. The People, 5 Wend., 423; 
Wheeler v. Spinola, 54 N. Y. (9 Sick.), 377. 





Warts, J. Com. Arpp.— This appeal involves the question as to the 
power of the council of the city of Galveston to grant exclusive 
VoL, LXIII — 36 
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rights to the shore and lands covered by the waters of the Gulf of 
Mexico adjoining the city, and commonly known as the surf. 

The limits of the city along the gulf front are detined by the charter 
as follows: “That the limits of said city shall embrace so much of 
Galveston Island from the point thereof on the east to Fifty-sixth 
street, or include the league and labor of land known as the Menard 
grant.” 

This grant to Menard, to which reference is made in the charter, 
bore date January 25, 1838, and was made in pursuance.of an act of 
the congress of the republic of Texas, passed December 9, 1886. 
Paschal’s Digest, art. 4248, ete. 

The description contained in the grant to Menard is as follows; 
“Beginning at the northeast corner of lot No. ten (10), in section 
No. one (1), as represented in the plat of the survey of the Island of 
Galveston made by R. ©. Trimble and William Lindsey, under 
direction of the secretary of the treasury, and running thence due 
north one hundred and fifty varas to a stake; thence eastwardly 
with the channel of the harbor in the bay of Galveston, and with 
the general course of said island, at the distance of at least one hun- 
dred and fifty varas from the shore, toa stake one hundred and 
fifty varas from the extreme eastern point of said island; thence 
south to the Gulf of Mexico; thence with the meanders of the gulf 
to the southeast corner of lot No. one (1), in said plat of survey; 
thence northwardly across the island with the eastern boundary of 
lots Nos. one, two, three, four, five, six, seven, eight, nine and ten, 
to the beginning.” 

The point made is that by the terms of the charter the city 
council has full power to manage and control, lease and grant, the 
use of the gulf shore and lands covered with the waters of the gulf 
commonly called the surf; and that in the exercise of that power the 
counsel had granted to appellant’s vendor the exclusive right to 
erect and maintain bath houses upon that portion of the same lying 
between Tenth and Thirtieth streets. This assertion is predicated 
upon the assumption that the limits of the city include this shore 
and surf. 

From the most ancient times, in all civilized countries, the free use 
of the waters and shores of the sea by the public has ever been 
recognized as an indisputable right. 

It is immaterial whether the grant to Menard, as to its boundaries, 
_be considered in the light of the civil or common law, so far as this 
appeal is concerned. By the civil law, the shore of the sea is the 
line of the highest tide in winter, while by the common law it is 








a aE RT 


Pe hee acne cae | ile SN HT 


ia ata 
’ 


ee 








a At has ee a A TN 


prego n”> 


ee 


















tei Pi 


















































1885.] Gaxveston Crry 8. B. Co. v. Hemennemer. 





Opinion of the court. 





the line of ordinary high tide. City of Galveston v. Menard, 23 a 
Tex., 349; Gould on Waters, sec. 27, etc.; Angell on Tide Waters, ba 


20-27. e 

Then, as most favorable to the appellant for the purposes of this 
appeal, the grant as to its boundaries on the gulf will be considered 
as a common law grant; by which all the land lying between the 
line of ordinary high tide and the line of the lowest tide is termed 
the shore and is owned by the state. 

It is well settled that where a grant is described as extending to 
the sea-shore, and bounded by it, then the shore will not be con- 
sidered as included in the grant. Storer v. Freeman, 6 Mass., 439; 
Niles v. Patch, 18 Gray, 257; Littlefield v. Maxwell, 31 Me., 134. 

There is nothing in the charter of the city from which it can be 
assumed that the legislature intended to confer upon the city any. 
proprietary rights to “the gulf shore and surf. 

Admitting that the city council may exercise jurisdiction over the 

shore and surf, for police and sanitary purposes, still it is very clear 
| that the council could not itself assume exclusive proprietorship 
and use of these, nor could it authorize others to assume such pro- 
prietorship or use. The Menard grant stops with the shore; so as to 
the city limits, except as to police and sanity regulation. Here the 
gulf shore and surf belongs to the public. Every citizen has the 
same rights there as every other citizen, and none have the right to 
the exclusive use of this public property. Any citizen of the state 
has the right to erect a bath house in the surf, so that it is not made 
a nuisance, or so constructed or used as to materially interfere with 
: the rights of the public to the enjoyment of the waters and the 
shores of the gulf. 
However, if the limits of the city had been extended in that direc- 
tion to the open sea, that would not have authorized the council to 
make the exclusive grant or lease insisted on by appellant. That 
extension would have been jurisdictional, and not proprietary. 
Angell on Tide Waters, p. 46; Gould on Waters, sec. 36, note 5. 

In Commonwealth v. Roxbury, 9 Gray, 451, it is truly said: “An 
act of incorporation, therefore, without words of grant of the soil, 
would vest no part of the property of the government in such town.” 

There is nothing in the position that, as the charter confers 
upon the council control and power over the streets, alleys, public 
grounds and highways of the city, therefore the council has the same 
power and control over the gulf shore and surf. Admitting for the 
argument’s sake, that these are included within the limits of the city, 
then the argument proves too much. From what source, it might 
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be appropriately asked, does the council derive any power to grant 
or lease the streets, ways and commons of the city? No such power 
exists. Waco Bridge Co. v. Waco, unreported. 

In The City of Brenham v. Becker, W. & W. Cond. Rep., see, 
1244, it was said: ‘To place the people of the city, with respect to 
fresh meats and fish, at the mercy of Smith, or any other person, 
would be to allow a most dangerous monopoly notwithstanding the 
prohibition in the Bill of Rights.” 

This seems to have been an attempt to create a monopoly in bath- 
ing, not only as against the inhabitants of the city, but also against 
the public who might wish to participate in the use and enjoyment 
of thiscommon property. It was appropriately said by the civilians: 
“And truly, by natural right, these be common to all; the air, run- 
ning water, and the sea, and hence the shores of the sea. Nobody 
is therefore prohibited to come to the sea-shore.” 

Our conclusion is that the judgment ought to be affirmed. 


AFFIRMED. 
{Opinion adopted March 25, 1885. ] 





Matcorm G. Doveras v. Texas Mexican R’y Co. 


(Case No. 1667.) 


—s 


. MASTER AND SERVANT — NEGLIGENCE.— The rule in regard to injuries caused 
by fellow-servants embraces all grades and classes of servants engaged in 
the common employment. Yet it is well settled that when a superintend- 
ent, agent or foreman is empowered to select, employ and discharge such 
servants as operate under him, he is bound to use the same care in protect- 
ing such servants from injury as is imposed upon the master, and for any 
failure in this respect, resulting injuriously to the servant, the master must 
respond. 

». SaME— CONTRIBUTORY NEGLIGENCE.—In a suit against a railway company 
to recover damages for an injury sustained by the plaintiff while in its em- 
ployment, it was alleged that defendant’s master mechanic, to whose orderg 
plaintiff was subject, had full power and authority to select, employ and 
discharge those that operated in that department; and that the danger of 
using a piece of timber as directed by the master mechanic was not appar- 
ent to the plaintiff from the position he had taken at the direction of the 
master mechanic; and that the means used by him at the direction of the 
master mechanic were only dangerous because of the raised condition of one 
of defendant’s engines, which was unknown to him, but was known, or by 
the exercise of reasonable diligence could have been known, to the master 
mechanic. Held: 

(1) That a good cause of action against the company was stated. 
(2) That the facts alleged sufficiently negative contributory negligence on 
the part of the plaintiff. 
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Aprrat from Aransas. Tried below before the Hon. H. Clay 
Pleasants. 

Plaintiff Douglas, by trade a plumber, alleged that he was em- 
ployed by defendant at its shops, in Corpus Christi, to work in the 
line of his trade, when there was work of that kind to be done; 
that on the 1st of December, 1881, he was ordered by William Sut- 
cliffe, who was in the shops of defendant in the character of master 
mechanic or general superintendent, to assist in getting a loco- 
motive (No. 24), then on the track in process of construction, 
into the round house. Sutcliffe was present, superintending and di- 
recting the work. A locomotive and tender were backed up to the 
one standing on the track, and the tender fastened to it by a chain, 
for the purpose of drawing it into the round house. Sutcliffe ordered 
the plaintiff to get on the rear platform of the tender, to which 
locomotive No. 24 had been attached, and “ block her,” by interpos- 
ing a piece of timber, as a fender, between the locomotive and the 
tender, to prevent a direct collision between them. Soon after the 
locomotive had been thus put in motion, the order was given to 
“stop her,” and at the same. time Sutcliffe gave plaintiff the order 
to “block her.” Plaintiff responded by placing the piece of timber, 
supposed to be a railroad tie, against the draw-head of the tender, 
resting on the chain attaching the tender to locomotive No. 24, and 
asked Sutcliffe, who was looking on, if that was right. The latter 
answered: “ Yes; that will do.” 

That in a moment, the locomotive, by the momentum it had ac- 
quired, struck the piece of timber at a point four or five inches 
higher than that at which it rested against the draw-head of the 
tender, causing the piece of timber to recoil violently, striking and 
crushing the left thigh of the plaintiff. 

The body of the locomotive had been resting on blocks, which 
had raised it several feet above its usual level on the trucks, or run- 
ning gear. These blocks had all been removed prior to commencing 
the drawing into the round house, except one layer, leaving the 
deck-plate of the locomotive at an elevation of only four or five 
inches above the level of the draw-head of the tender. This differ- 
ence in height between the draw-head of the tender and the deck- 
plate of the engine, at the point of collision, caused the recoil of the 
piece of timber, and injury to plaintiff, who was ignorant of the 
facts, and inexperienced in that kind of work. 

Suit was filed in Nueces county on the 3d of November, 1882, and 
removed by change of venue to Aransas county, for trial in March, 
1883, setting forth the foregoing facts. On exceptions by defend- 
ant that the plaintiff contributed to and took the risk of the injuries. 
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he sustained; that apparent danger existed at the time, and that 
plaintiff failed to allege reasonable care on his part, the district 
court sustained the exceptions; and on grounds that plaintiff's peti- 
tion exhibited no cause of action, and his declining to amend, dis- 
missed the case. Plaintiff excepted, gave notice of appeal and 
assigned errors. 

Lackey, Stayton & Kleberg and Wells, Rentfro & ITicks, for . 
appellant, cited: Gibson v. Pacific R. R. Co., 46 Mo., 163; 2 Am, 
Rep., 497; Hough v. Texas & Pacific R’y Co., 100 U.S., 213; 34 
Am. Rep., 621; Howard Oil Co. v. Farmer, 56 Tex., 301; H. & 
T. C. R’y Co. v. Cowser, 57 Tex., 293; Texas Mutual Life Ins. Co, 
w. Davidge, 51 Tex., 244; Swann v. Muschke, 42 Tex., 342; Harrell 
v. Kemper, 44 Tex., 421; Elston v. Jasper, 45 Tex., 409; City of 
Marshall v. Bailey, 27 Tex., 686; McGowen v. Bush, 17 Tex., 195; 
Graham v. Stephen, 15 Tex., 93; Prewitt v. Farris, 5 Tex., 370; 
Underwood v. Parrott, 2 Tex., 168. 

That the petition set forth a good cause of action, they cited: 
Texas Mexican R’y Co. v. Whitmore, 58 Tex., 276; G., H. & 8. A. 
R. R. Co. v. Delahunty, 53 Tex., 206; H. & T. C. R’y Co. v. Dunham, 
49 Tex., 181; 2 Redfield on the Law of Railways, pp. 525, 526; 
Pierce on Am. R. R. Law, p. 305; Thompson on Negligence, 1030; 
Gibson v. Pacific R. R. Co., 46 Mo., 163; Hough v. Texas R’y Co., 
100 U. S., 213. 

#1. Chilton, for appellee, cited: Railroad Co. v. Myers, 55 Tex, 
115; Railroad Co..v. Willie, 53 Tex., 329; Wood, Mast. & Serv., 
secs. 410, 437; id., pages 889 and 893; Faulkner v. Erie R. R, 
49 Barb., 324; Laning v. R. R., 49 N. Y.,521; Sherman». R. R., 17 
N. Y., 153; Wilson v. Madison, 18 Ind., 226; Railroad Co. v. Lyde, 
57 Tex., 510. 


Warts, J. Com. Arrp.— This is a suit against a railway company 
by an employee to recover damages for an injury received while in 
the discharge of his duty. 

By sustaining the sixth and eighth special exceptions to the peti- 
tion, the court evidently was of the opinion that appellant, by the 
allegations in the petition, had shown that his injuries had resulted 
from the negligence of a fellow-servant, and also by an accident in 
the regular course of his employment, the risks of which he had 
assumed in accepting the employment and entering the service. 

It is alleged that appellant was injured by the negligence of the 
appellee, who was then present and acting in the person of its 
master mechanic. That the injury was the direct result of the use 
by him of a piece of timber furnished by the master mechanic, and 
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which was being used by appellant according to the direction of the 
master mechanic. It is alleged that, as used, this piece of timber 
was an unsafe and dangerous appliance, and that this fact was not 
known to appellant, but could have been known to the master 
mechanic by the exercise of reasonable care. 

With us the rule of fellow-servant embraces all grades and classes 
of servants engaged in the common employment. Dallas v. G., C. 
& 8. F. Ry Co. 61 Tex., 196. Nevertheless, it is well settled that 
where a superintendent, agent or foreman is empowered to select, 
employ and discharge such servants as operate under him, he is 
bound to use the same care in protecting such servants from injury 
as is imposed upon the master, and for any failure in this respect, 
resulting injuriously to the servant, the master must respond. G., 
H. & 8. A. R’y Co. v. Drew, 59 Tex., 11; Wall v. T. & P. R’y Co., 
4 Tex. L. Rev., No. 3, p. 38. 

It is also alleged that Sutcliffe, as master mechanic, and to whose 
orders appellant was subject, had full power and authority to select, 
employ and discharge those who operated in that department; and, 
also, that the danger in using the piece of timber, as directed by 
Sutcliffe, was not apparent to appellant from the position he had 
taken at the direction of Sutcliffe; that the means used by him, at 
the direction of Sutcliffe, were only dangerous because of the raised 
condition of one of the engines, which was unknown to him, but was 
known to Sutcliffe, or ought to have been known to him by the ex- 
ercise of reasonable care. 

From these allegations it would seem that a good cause of action 
was asserted against appellee; for, if these allegations are true, Sut- 
cliffe must be considered the direct representative of the company, 
for whose negligence it would be responsible to the servants who 
were made subject to his control. G., H. & 8. A. R’y Co. v. Sullivan, 
5 Tex. L. Rev., No. 115. 

The existence of contributory negligence upon the part of the 
appellant is sufficiently negatived by the facts alleged. T. & P. 
vy Co. v. Murphy, 46 Tex., 356. 

In our opinion the court below erred in sustaining the general 
demurrer and sixth and eighth special exceptions to appellant’s 
petition. 

i Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 
XEVERSED AND REMANDED. 





(Opinion adopted March 26, 1885.] 


Srayton, J., not sitting. 
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G., H. & S. A. R’y Co. v. C. H. Gage. 
(Case No. 5157.) 


1, SERVICE OF CITATION.— Service of process in a legal proceeding cannot be 
made on a defendant railway company by leaving a copy of the citation at 
its office, unless it be at the principal office of the corporation (R. 8., 1228), 
Such service may be made on the local agent of the defendant, representing 
it in the county of the venue of the cause. 

2. SAME — PLEADING. — When in a suit against a railway corporation the peti- 
tion alleged that the company had a local agent in the county, but omitted 
to state his name, and the citation required the officer to summon the de- 
fendant for the proper term of court, but did not specify upon whom it 
should be served, held: 

(1) The better practice is for the petition to designate who is the local 
agent for the corporation in the county, if it has one, and for the writ to 
require the officer to execute it by serving a copy thereof on such local 
agent. 

(2) If the petition and writ be thus specific, a judgment by default might 
be taken without proof that the person served as agent was in fact the agent 
of the company. (Citing H. & T. C. R. R. Co. v. Burke, 55 Tex., 329.) 

(3) If the petition and writ fail to designate who the local agent is, no 
action should be taken in the determination of the cause until proof is made 
that the person served was really the local agent of the corporation, acting 
for it. 

os (4) The return of the officer is not conclusive as to who was the local 

. agent, but that fact may be put in issue by a sworn plea, (Citing M. P. R, 
Co. v. Keep, 22 Ill., 16, which case is reviewed.) The issue cannot be raised 
by motion in the absence of a sworn plea. 

8, Parties.— In a syit for the recovery of money for work done on a contract 
between defendant and plaintiff, a defense setting up that the defendant 
had paid for the work to other parties, between whom and plaintiff no 
privity of contract is alleged, dves not entitle the defendant to have such 
other parties brought in as parties to the suit. 

4, CONTINUANCE.— Service on defendant was made February 24, 1883, and the 
cause was tried April 6, 1883. The defendant sought a continuance for the 
absence of the testimony of one of its agents. In the application for con- 
tinuance it was stated that, a few days after service on the local agent, 
and before the principal officers of the company knew of such service, 
the agent whose testimony was desired went to California on important 
business for the company, where he was detained several weeks, and on 
his return went immediately to Mexico, where he still was, and that there 
was no time, before his departure for California, nor after his return and 
before his leaving for Mexico, to take his deposition, and that no diligence 
would have procured his evidence. Held, that the witness being in the em- 
ploy of the party seeking a continuance, and it electing to keep him other- 
wise employed than in answering depositions, his employer could not delay 
a case for the absence of his testimony, and the application for continuance 
was properly overruled. 


knew the town and state where the witness resided, but did not know the 
county in which the town was located until the day of filing the applica- 
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5, Same.— An application for continuance, which discloses that the applicant 
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tion, and that he could not then procure his testimony, was properly disre- 

garded by the court. 

6. BILL OF EXCEPTIONS.—A bill of exceptions to the exclusion of evidence 
should show what the objection was to the evidence; when this is not done, 
every presumption will be indulged in favor of the correctness of the ruling 
excluding it. 

Arprat from Uvalde. Tried below before the Hon. T. M. Paschal. 

The appellee sued on a verbal contract with the agent of the ap- 
pellant to recover for work done. After several pleas and excep- 
tions had been overruled the appellant filed its answer to the merits, 
consisting of a general denial; also denying specially that appellee 
was engaged or contracted with by appellant to do any of the work 
described in the petition, alleging that “all of the work of the 
character described in plaintiff's petition, authorized by and done for 
the defendant company in the localities designated in the plaintiffs 
petition, was done by the contractors” Henry & Dilley; “that 
plaintiff was, when said work was done, an employee and working 
for said firm, and not on his own account as contractor;” that for 
all of said work “this company has paid said Henry & Dilley in 
accordance with their said contract,” and that if plaintiff did any 
of the work described, it was done for said firm, by whom, as de- 
fendant is informed and believes, plaintiff has been fully paid. 
Therefore appellant alleged, in its answer, that Henry & Dilley, 
giving their individual names and places of residence, were neces- 
sary parties defendant, and prayed the court to make them parties, 
and that they be cited as such. 

The prayer to make Henry & Dilley parties having been over- 
ruled, and the court also having overruled defendant’s application 
for a continuance, the case proceeded to trial before the court, and 
judgment was rendered for plaintiff and against the defendant for 
the sum of $27,333.40. 

The first citation was served in San Antonio on February 3, 1883. 
The second citation was served in Uvalde on February 24, 1883. 
The application for continuance was presented on April 11, 1884, two 
months and eight days after the first, and one month and eighteen 
days after the second, service of citation. 

The application for continuance was for the want of the testi- 
mony of James Converse, the chief engineer and superintendent of 
construction of defendant, who resided in Harris county, Texas; 
George M. Dilley, a resident of Anderson county, Texas; and J. A. 
Henry, who resided in the county of Wills, in the state of Illinois. 
The application, in accounting for the failure to use diligence to get 
James Converse’s testimony, says: ‘ That within a few days after 
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the service of the citation on the local agent of this company in 
Uvalde county, and before the same had been communicated to the 
principal or even the subordinate officers of the company, or to an 
of its principal officers, and before any measures could be taken to 
secure the depositions of said witness, himself, ignorant of such 
service, went to the state of California on important business of this 
company, where he was detained for several weeks, and on his return 
therefrom went immediately into the Republic of Mexico, where he 
still is; that there was not sufficient time between the service of 
said citation and the departure of said witness for California to have 
procured his testimony by depositions, nor during the time of his 
stay in Texas after his return from California and before his depart- 
ure for Mexico, and that said witness has not to the present time 
returned from Mexico, but is expected daily, and defendant says 
that no diligence he could have used would have procured the testi- 
mony of said witness to this term of the court.” 

The application, in accounting for the failure to use diligence to 
get the testimony of George M. Dilley, says: “ That defendant, be 
ing uninformed of said citation, was only apprised of the same upon 
his attorneys reaching this court and finding the return thereof of 
date the first day of this term; that it was then too late to take said 
depositions; but, relying on the attendance of said witness, was only 
this day informed that the cause of the detention of said witness 
was serious illness, and no diligence defendant could have used after 
knowledge of service of the said [second] citation could have pro 
cured the deposition of said witness.” 

The application, in accounting for the failure of defendant to use 
the statutory diligence to procure the testimony of J. A. Henry, says: 
“ That the witness J. A. Henry has been out of the state and con- 
tinuously absent therefrom since service of said [second] citation; 
that defendant, by its attorneys, have (has) made diligent inquiry 
for the residence of said witness, but while informed that his resi- 
dence was in Joliet, Illinois, only to-day ascertained that it was in 
Wills county of said state; that said witness will testify to the same 
facts as his partner, George M. Dilley, and no diligence plaintiff (de- 
fendant?) could have used would have procured the testimony of 
said witness in time for trial at this term.” 





Waelder & Upson, for appellant, on the overruling of the appli- 
cation for continuance, cited: Art. 1277, R.8.; Payne v. Cox, 18 
Tex., 480; Price v. Lauve, 49 Tex., 81; Railroad Co. v. Henning, 52 
Tex., 474. 
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They also cited, on the»question of parties: Art. 1209, R. 8.; Baily 
y. Trammell, 27 Tex., 326; Allison v. Shilling, 27 Tex., 453; Deni- 
son v. League, 16 Tex., 408; Kegans v. Allcorn, 9 Tex., 34; Hol- 
loway v. Blum, Galveston term, January 22, 1884 [60 Tex., 625]; 
3 Tex. L. Rev., 55. 


Osceola Archer, for appellee, on refusing the continuance, cited: 
Supreme Court Rules, Nos, 24, 25 and 26 (47 Tex., 602); R. &., 
art. 1359; Morris v. Files, 40 Tex., 377-8; Campion v. Angier, 16 
Tex., 98, 94; Harrison v. Cotton, 25 Tex., 53, 54; Runnels v. Bel- 
den, 51 Tex., 48; Lewis v. Williams, 15 Tex., 48, 49; Carter ». 
Eames, 44 Tex., 547; Williams v. Edwards, 15 Tex., 43; Meredith 
vy. State, 40 Tex., 482, 483; Trammell wv. Pilgrim, 20 Tex., 160; 
Hensley v. Lytle, 5 Tex., 499; Price v. Lauve, 49 Tex., 81, 82. 

On defect in bill of exceptions, he cited: Underwood v, Cool- 
grove, 59 Tex., 171; Johnson v. Crawl, 55 Tex., 576; Greenwade v. 
Walling, 30 Tex., 378; Hagerty v. Scott, 10 Tex., 532-3. 

On the question involving proper parties, he cited: R. &., art. 
1209; Burditt v. Glasscock, 25 Tex. Sup.,48; Williams v. Wright, 20 
Tex., 502, 503; Smith vw. Allen, 28 Tex., 501; Robb v. Smith, 40 
Tex., 95; Holloway v. Blum, January, 1884, vol. 3, No. 54, Tex. L. 
Rev., p. 55 [60 Tex., 625]; Van Bibber v. Geer, 12 Tex., 17, 18; 
Story’s Eq. Jurisp. secs. 821, 822; Story’s Eq. PL, secs, 291-293; 
Wait’s Actions and Defenses, vol. 4, pp. 149, 151, sec. 1. 


Srayton, Assocrare Jusrice.— The first service of citation was by 
leaving a copy of the citation and petition at the office of the appel- 
lant, in the city of San Antonio, during office hours. 

A plea was filed, under oath, stating that the principal office of 
the company was, and at all times had been, in the city of Houston, 
Harris county, Texas, and that at no time had such office been in 
the city of San Antonio, and it was asked that the service of cita- 
tion be set aside. To this plea an exception was sustained, and we 
are of the opinion that this ruling was erroneous, for there is no 
authority for making service at an office of a corporation other 
4 than its principal office, unless the service be made on the local 
agent representing a company in the county in which a suit is 
brought. R.S., 1223. 

Every railway company is required to keep a public office, which 
in the statute referred to is styled its principal office, and of its 
location to give notice. R. 8., 4115-4122. 

It, however, does not necessarily follow that this error will re- 
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quire the reversal of the judgment, for, subsequently to the time 
that service was attempted, as before stated, another citation issued, 
directed to the sheriff of the county in which the suit was pending, 
and on February 24, preceding the trial on April 6, service of that 
citation was made; the sheriff's return being that he delivered “a 
true copy of this citation to F. Voelker in person, the local agent 
representing the within named defendant, the Galveston, Harris- 
burg & San Antonio Railroad Company, in the county of Uvalde.” 

There was a motion to quash the citation and return, the grounds 
of which were as follows: 

“1. The petition does not allege that there is a local agent of the 
company in Uvalde county, nor pray for service of citation on one, 
but seeks service of citation by leaving a copy at the principal 
office, nor is there amendment to justify issue of citation to Uvalde 
county. 

“9. The citation itself does not direct how service should be had, 
or that it should be had on an agent, designating him. 

“3. The return does not show that F. Voelker was such an agent 
as service might be legally had on.” 

The motion was overruled. 

The petition averred that the appellant had an agent in the county 
of Uvalde, but it did not state who the local agent was; and the 
citation directed the sheriff to summon the Galveston, Harrisburg 
& San Antonio Railway Company to appear at the time fixed by 
law for the term of the district court for Uvalde county. 

The citation, however, gave no specific direction upon whom or 
in what manner it was to ‘be served. 

There is no doubt that the better practice requires that the fact 
that there is a local agent of the corporation in the county in which 
the suit is brought should be stated in the petition, and that the 
name of such agent should be given; and further, that the citation 
should direct the sheriff or other officer to execute it by serving a 
copy of the citation on the named local agent. Sun Mutual Ins. 
Co. v. Seeligson, 59 Tex., 6; Galveston & “Red River vy Co. vw. 
Shepherd, 21 Tex., 277. 

Upon a petition containing such averment, and citation giving 
such direction, it has been held that a judgment by default might 
be taken without proof that the person served as agent sustained 
that relation to the company. H. & T. C. R. R: Co. v. Burke, 55 
Tex., 329. 

In the case before us neither the petition nor citation gave the 
‘name of the person who was the local agent of the appellant in 
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Uvalde county, and we are of the opinion that in such cases, if 
there be no appearance for the defendant, a court ought to take no 
action until proof is made that the person served was really the 
local agent of the corporation sued, acting for it in the county in 
which the suit is brought. 

In the state of Alabama such proof is required in all cases in 
which there is no appearance for the defendant. 1 Ala., 391; 3 
Ala. (N. S.), 151; 6 Ala. (N. S.), 655; 42 Ala., 24; 43 Ala., 508. 

And we are of the opinion that in all cases in which service is 
made on a person represented to be the agent of a corporation, the 
return should not be held conclusive of the fact that the person 
served was in fact the local agent, and that this fact may be put in 
issue by a sworn plea. 

This matter is so well presented in the case of M. P. R. R. Co. ». 
‘Keep, 22 Ill., 16, that we feel authorized here to insert a part of the 
opinion: “ We are not inclined to think the return of the officer as 
to the fact of agency, where a corporation is sued, should be 
conclusive. Great injustice and ruin to incorporated companies 
might be the consequence had the officer the undisputed power to 
select any person he might choose as the agent of a company 
sued, and serve the process upon him. That he was the agent must 
be held to be a fact open to the country. An officer’s return is not 
conclusive of all the facts stated in it; as, where he returns upon a 
ji. fa., ‘money made and paid to the plaintiff” the payment is a 
fact which may be contested. So in this case the fact that J. R. 
Booth was the agent and Dexter the conductor is not conclusively 
established by the return; it can be contested. Our statute author- 
izing service of process on an agent or conductor is an innovation 
upon the ancient practice, and no greater force and effect should be 
given to it than is absolutely necessary. . . . We think, there- 
fore, that the fact of agency could have been put in issue by plea in 
abatement of the writ, the defendant appearing for that purpose 
only. By such practice no injustice can be done.” This rule will 
afford protection to all. 

In the case before us, however, the defendant did appear, and for 
the purpose of abating the writ, a copy of which was left at its 
office in San Antonio, filed a sworn plea; but it filed no such plea 
in reference to the fact of agency or not of the person on whom 
the writ was served in the county in which the suit was brought; 
but sought simply to quash the writ and service, upon purely tech- 
nical grounds, without in any manner denying that the person 
served was its local agent in the county of Uvalde at the time the 
writ was served. 
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We are of the opinion that this was not the proper manner for 
raising the question of the sufficiency of the service, and that the 
court did not err in overruling the motion; hence the ruling on the 
exception to the sworn plea raising an issue as to the locality of its 
principal office, although erroneous, becomes unimportant. 

The action of the court below in refusing to make Henry and 
Dilley parties defendant was not erroneous; for the appellee was 
not claiming to recover for work done under any contract which 
the railway company may have had with them. 

He based his right to recover upon a contract made with himself, 
and his right to recover would stand on the existence of such a con- 
tract as he alleged and his execution of work under it. 

The fact that the work may have been embraced in a contract 
made between the appellant and Dilley and Henry would in no man- 
ner have affected the right of the appellee to recover on a contract 
made with himself to the extent of the work which he did under it. 
If the appellant paid to Henry and Dilley money, which ought to 
have been paid to the appellee, that cannot affect his right, nor make 
it necessary to make Henry and Dilley parties to this action. 

The application for a continuance was properly overruled; for no 
diligence to procure the testimony was used. 

The witness Polk appeared and testified on the trial. The wit- 
ness Converse was an employee of the appellant, and presumably 
under its control; and if there was not time to take his deposition 
after service was made, and before he went to California on busi- 
ness for appellant, or while he was in California, it does not clearly 
appear that his deposition might not have been taken after his return 
from California, before he went to Mexico. The inference from the 
application is, that Converse was in the employment of the appel- 
lant at the time he went to Mexico, and even up to the date of the 
trial. If so, and the appellant deemed it of more importance to its 
business and interest that he should go to Mexico than to give his 
deposition in the case, in order that it might be tried promptly, then 
it had a perfect right to pursue such course as was deemed by it 
most to its advantage, but it could not thus delay the trial of the 
action which the appellee had instituted. The witness Dilley lived 
in the state, and the place of his residence seems to have been well 
known. 

The appellant had information that the witness Henry resided in 
“ Joliet, Illinois,” but the application states that it was only ascer- 
tained on the day the application was made “that it was in Wills 
county, in said state.” We do not judicially notice the subdivisions 
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of other states, and cannot say that “Joliet” is in “Wills county, 
lilinois.” The inference from the application is that Joliet is a 
town or city in Wills county, Illinois; or at least there is no clear 
statement to the contrary. The language used is: “bas. made dili- 
gent inquiry for the residence of said witness, but while informed 


that his residence was in Joliet, Illinois, only to-day ascertained that 5 
it was in Wills county, of said state.” , 
If the town in which the witness resided was known, a reference . 


to the most ordinary means of information would have given the 
name of the county in which he resided. 

Citation was served on the agent of the company February 24, 
1883, and the cause was not tried until April 6 following; yet no 
; . steps were taken to procure the testimony of these witnesses. 

The court correctly ruled, for reasons before given, that proof that 
the work which appellee claimed to have done, under a contract 
made with himself, was included also in a contract made with Henry 
and Dilley, was irrelevant; and, for the same reasons, estimates of 
work given to Henry and Dilley by officers of the appellant, and 
receipts signed by Henry and Dilley for the full amounts of such 
estimates, were properly excluded. 

It is urged that the court erred in its ruling evidenced by the fol- 
lowing bill of exception: 

“On the trial of this cause defendant’s counsel asked the witness 
for defendant, if he, the said witness, had any authority to enter on 
behalf of the company into a contract for such work as that sued 
for and described in plaintiff’s petition and exhibit, which question 
was objected to by plaintiff and the objection sustained by the court 
and the testimony excluded, to which ruling defendant excepted,” 
etc. 

It is well settled that a bill of exceptions taken to the exclusion 
of evidence should show what the objection to the evidence was. 

This bill of exceptions does not do this. The evidence may have 
been excluded upon some sufficient ground; as that the power con- 
férred upon the witness was by an instrument in writing in existence 
and not produced, or upon the ground that the witness was not 
called upon to state the facts on which his authority to contract 
would depend, but simply his own opinion as to his authority based 
on facts not stated. All presumptions will be indulged in favor of 
the correctness of the ruling of the court below which may be 
when the grounds of the ruling in excluding evidence are not shown 
in the bill of exceptions. 

The court found as a fact that the work was completed before 
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the last of July, and, if the court erred in excluding evidence to 
prove that fact, it did not injure the appellant; for the same pur. 
pose intended was reached by other evidence, and the appellant had 
the full benefit of the finding that the fact which he offered to prove 
was true. 

The evidence as to the existence of the contract set up by the 
appellee, and as to the power of the agent to make it, as well as to 
the amount of work done by him under it, was conflicting, but it 
cannot be said that the preponderance of the evidence does not sus- 
tain the finding of the court in all these respects. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED, 


[Opinion delivered December 19, 1884, and motion for rehearing 
overruled January 3, 1885.] 





J. S. Witirams er ars. v. W. Rosryson, Apm’r. 
(Case No. 5214.) 


1, ADMINISTRATION — APPROVAL OF ACCOUNTS — JUDGMENT.— In a suit by an 
administrator to recover the value of property alleged to have been wrong- 
fully appropriated, the defendant relied on the action of the administrator 
in approving, and the county court in allowing, an account presented by 
him against the estate, in which the estate was credited with the value of 
the property. The action of the county court was after the institution of 
the suit in the district court. Held: 

(1) The action of the county court approving the claim had the effect of a 
final judgment. 

(2) The same effect followed with reference to the credits on the account 
allowed. 

(3) The judgment of the county court determined the state of the account, 
which could not be reopened in a collateral proceeding. 

(4) The conclusiveness of the judgment of the county court on the account, 
both as to debits and credits, was not affected by the fact that the approvgl 
of the account by that court was subsequent to the institution of a suit by 
the administrator in the district court, which involved the correctness of the 
items of the account allowed. 

2. MISJOINDER OF PARTIES.— Whenever the right to recover against one defend- 
ant, under allegations of the petition, would preclude the right to recover 
against another joined as defendant, there is a misjoinder of parties defend- 

ant. (Clegg v. Varnell, 18 Tex., 300, and Frost v. Frost, 45 Tex., 340, fol- 

lowed. ) 


Aprprrat from Robertson. Tried below before the Hon. W. E. 
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Suit in the district court of Robertson county by W. B. Robin- 
son, as administrator de bonis non of the estate of Thomas L. Ker- 
win, deceased, against E. J. Houston, J. 8. Williams, H. Schmidt, 
Mrs. E. L. Drennan, Mrs. Mary J. Parks and her husband, J. F. 
Parks, two minors, Bettie K. and John T. Adkisson, Jr., and the 
firm of J.S. Williams & Co., composed of said J. S. Williams, E. 
J. Houston and John T. Adkisson, Sr. 

In the original petition, Mrs. Parks was made a party (joining her 
husband, J. F. Parks) as the surviving wife of John T. Adkisson, Sr., 
deceased, and the two minors as his heirs. 

By a supplemental petition the minors were dismissed and Mrs. 
Parks and her husband, J. F. Parks, made parties as the administra- 
tors of the estate of John T. Adkisson, deceased. 

During the pendency of the suit and before the trial, E. J. Hous- 
ton died, and his surviving wife, Mrs. Emma H. Houston, having 
qualified as survivor of the community under the statute, was made 
a party defendant. The petition, as drawn, presents two grounds 
or causes of action. : 

1st. It was asuit upon the bond of John T. Adkisson, as adminis- 
trator of the estate of Thomas L. Kerwin, deceased, for the recovery 
of certain property, or its value, alleged to belong to said estate and 
to have come into possession of said Adkisson as administrator of 
said estate, and to have been appropriated and converted by him to 
his own use, and not accounted for. 

2d. It is against the firm of J. S. Williams & Co. for the recovery 
of the same property, or its value, alleged to belong to said Ker- 
win’s estate and to have been wrongfully taken and appropriated 
by said firm. 

On the first ground or cause of action plaintiff alleged in his 
petition that Thomas L. Kerwin died in Robertson county, Texas, 
on the 12th day of November, 1880, leaving a large estate situated 
in said county; that in January, 1881, John T. Adkisson was ap- 
pointed administrator of said Kerwin’s estate by the probate court 
of Robertson county, and qualified as such administrator on the 
26th day of February, 1881, by filing bond, as required by the 
court, in the sum of $32,000, with E. J. Houston, J. S. Williams, 
Mrs. E. L. Drennan, H. Schmidt and J. S. Williams & Co. as sure- 
ties, said J. S. Williams & Co. being a firm or partnership composed 
of said John T. Adkisson, E. J. Houston and J. 8. Williams; that 
certain property belonging to the estate of Thomas L. Kerwin, 
deceased, came into the hands of said Adkisson, as administrator of 
said estate, to wit: Fifty-one bales of cotton of the value of $50 
Vou, LXIII — 87 
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per bale and of the aggregate value of $2,550, raised on the Kerwin 
farm in 1880, and received by him about December, 1880, and Jan. 
uary and February, 1881; and also certain notes, claims due the said 
estate, aggregating in amount to $1,500, which he collected as said 
administrator of said estate; that Adkisson appropriated and con- 
verted to his own use the said cotton and the money collected on 
said notes, and that neither he nor any one for him has accounted to 
the probate court, or “any other person entitled to the same,” for 
said property or any part of it; that said John T. Adkisson died on 
the 10th day of June, 1881, leaving the said estate of Thomas L, 
Kerwin, deceased, unsettled; that in September, 1881, W. B. Robin- 
son, plaintiff, was appointed by the probate court of Robertson 
county administrator of the estate not administered of Thomas L. 
Kerwin, deceased, and qualified, gave bond and filed inventory in 
accordance with law and the judgment of the court on the —— 
day of October, 1881; that the said Kerwin’s estate is largely in- 
debted as follows: third class, John H. Drennan, $3,300; third 
class, W. B. Robinson, $5,500; fourth class, W. E. Bonner, $325, 
and other claims which have been allowed and approved, and that 
there is not sufficient property in the hands of the administrator to 
pay said indebtedness, and prays for judgment, ete. 

The petition proceeded: If the court should hold that the said 
property, or any part of it, was not taken and appropriated by said 
Adkisson, as administrator of said Thomas L. Kerwin’s estate, then 
plaintiff alleges that the said J. S. Williams & Co., a firm composed 
of John T. Adkisson, E. J. Houston and J. 8. Williams, took posses- 
sion of the said property in their own wrong and without authority 
of law, and appropriated the same to their own use and benefit, to 
wit: On November 29, 1880, eight bales of cotton, valued at $50 
per bale; on November 30, 1880, nine bales of cotton, valued at $50 
per bale; on January 29, 1881, sixteen bales of cotton, valued at 
$50 per bale; and on February 1, 1881, eighteen bales of cotton, 
valued at $50 per bale, and all of the aggregate value of $2,550; and 
that they also collected and appropriated the money due on the 
notes mentioned, amounting to $1,500, whereby the estate was dam- 
aged $4,500, for which amount he prays judgment against J. 8. 
Williams & Co., and for general relief, ete. 

On the 17th day of January, 1883, all the defendants answered by 
general and special exceptions and general denial. 

The character of the account presented by J. S. Williams & Co. 
to W. B. Robinson, as administrator, and approved, is manifest 
from the opinion. 
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The conclusiveness of the judgment of the county court was 
pleaded. 


Field & Campbell, for appellants, on misjoinder of parties, cited: 
R. §., arts. 1824, 1889; Clegg v. Varnell, 18 Tex., 501; Frost v. 
Frost, 45 Tex., 340, 341; Love v. Keowne, 58 Tex., 191. 

On the conclusiveness of the county court judgment, they cited: 
R. &., arts. 1789, 2015, 2018, 2021-2025, 2028; Garrett v. Gaines, 6 
Tex., 435-441. 


F. H. Prendergast, for appellee, on the question of proper parties, 
cited: Love v. Keowne, 58 Tex., 191; Clegg v. Varnell, 18 Tex., 
301. 

That the approval of the account was after this suit was filed, and 
the county court’s approval was not conclusive, citing: Burdett v. 
State, 9 Tex., 43; Burrill’s Law Dictionary, word “ Jurisdiction.” 

That the approval of the account by the county court was void, 
he cited: Burdett v. State, 9 Tex., 43. 


Warxer, P. J. Com. Arp.— Under the third ground assigned as 
error the appellants make several distinct specifications, some of 
which we will notice. It is urged under it that the court erred in 
finding and rendering judgment against the appellants on the facts: 

Ist. Because the evidence does not show that the cotton sued for, 
and for the value of which judgment was rendered, was the prop- 
erty of the estate of Thomas L. Kerwin, deceased. The admission 
contained in the answer of the defendants which was adduced in 
evidence by the plaintiff, taken in connection with the items of 
credit embraced in the account of J. S. Williams & Co. allowed and 
approved against said estate, which showed the appropriation by 
said firm of divers lots of cotton, was certainly evidence tending 
very cogently to establish, prima facie, the fact that the cotton re- 
ferred to was property which belonged to the estate of Thomas L. 
Kerwin, deceased; and it was within the province of the court, to 
whom was submitted the facts as well as the law, to weigh all the 
evidence and determine from it whether the cotton described in the 
petition as that which was “raised on the Kerwin farm in 1880,” 
the value of which was sued for, was or was not the same identical 
cotton referred to in the credits specified in the allowed and ap- 
proved account. The answer of the defendants alleged the exist- 
ence of a growing crop of cotton on that farm in 1880, and that J. 8. 
Williams & Co. made advances to a large amount, $888.88, in order 
to secure and gather it. The pleadings of the defendants and their 
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evidence strongly imply that said firm did in fact obtain possession 
and control of the cotton crop thus raised. The court was not 
bound to accept as true the statement of the defendants’ answer, 
although it was put in evidence by the plaintiff, “ that all the cotton, 
with the exception of a few bales, received, appropriated and sold j 
by said J. S. Williams & Co., was received and collected ” on cer- 
tain notes referred to in the answer which they held as collateral 
security, and that “the proceeds thereof was applied to the pay- 
ment of said debt and advances as shown by the account attached 
to the answer.” 

The account of J. S. Williams & Co. is replete with items of debit 
and credit which tend to prove, circumstantially, that the cotton 
credited in it to the estate is the same that is referred to in the plaint- 
iffs petition. The evidence on this subject is sufficient to support 
the judgment. 

It is further urged as a specific ground under the foregoing assign- 
ment that “The evidence shows that an account and claim in favor 
of J. S. Williams & Co. against Kerwin’s estate, wherein said cot- 
ton was stated, itemized and accounted for at its full value as a pay- 
ment and credit on the same, was presented to the plaintiff as 
administrator of said Kerwin estate, and allowed by him and 
approved by an order and judgment of the county court.” 

The answer sets up and relies on these facts as res adjudicata and 
a defense against this action. The facts thus alleged were sustained 
by the proof. The account of J. 8. Williams & Co. debited the 
estate with $3,928.75, and credited it with $2,450.09, thus leaving a 
balance due the firm of $1,478.66, which was allowed and duly 
approved after the institution of this suit. 

a This account was presented for allowance and approval under ar- 
ticle 2018, Revised Statutes, which requires the claim to be “ accom- 
panied by an affidavit in writing that the claim is just and that all 
legal offsets, payments and credits known to affiant have been 
allowed.” When duly approved and allowed as provided for by law, 
its character as a claim and open account was changed and merged 
into the more solemn form of a judgment of the county court; a : 
court possessing unquestioned and exclusive jurisdiction of claims 
against the estates of deceased persons. Such a judgment is con- 
clusive of the matters thus acted on, and whether correct or not is 
binding upon every other court until annulled or set, aside by decree 
of a court having jurisdiction to make such order. Swan v. House, 
50 Tex., 653, and cases there cited. 

The action of the court in approving or disapproving a claim shall 
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have the force and effect of a final judgment (art. 2031, R. §,); 
and this, too, where the claim is allowed by the administrator 
as to a part, and disallowed as to the balance, if the holder 
of the claim fails to sue for the establishment of the entire claim 
within ninety days on the rejection, and instead thereof procures 
the approval of the county court; the approval has upon the entire 
claim the effect of a judgment, and the holder of it cannot main- 
tain a suit to establish such claim. Gibson v. Hale, 57 Tex., 406. 
The same conclusiveness as to the effect of such allowance and 
approval applies to the estate as to the holder of a claim against it. 
Swan v. House, 50 Tex., 653. The estate is bound by the judgment 
until it is set aside by a court of competent jurisdiction. 

It was competent for the administrator de bonis non to have re- 
fused to allow the items of credit in the account which were allowed 
for Cotton, or for the county judge to refuse to approve the sane; 
but they being credits submitted in the account against the claim of 
J.S. Williams & Co., for the action of the administrator and the 
court, jurisdiction to determine their validity certainly belonged to 
the court, and its action in the premises was conclusive of the 
matters involved in the entire account. 

If there existed any valid ground for setting aside the allowance 
and approval of the claim as made, the administrator de bonis non 
ought to have taken steps accordingly to effect that purpose; but 
not having done so, it must be held that whilst the judgment of the 
county court thus continues in force, it has the effect to determine 
the state of the account that was acted upon in respect to all the 
items of it which were embraced by it. See Giddings v. Steele, 28 
Tex., 756-7; Gibson v. Hale, 57 Tex., 405; Moore v. Moore, 59 
Tex., 60. 

It is urged by counsel for the appellee that the approval of the 
account by the probate court having been made subsequent to the 
institution of this suit, its action is not binding on the appellee. 
The question involved is not as to priority in time of the exercise 
of jurisdiction between courts having concurrent jurisdiction of the 
subject of litigation, and it is not affected by the consideration that 
the account was approved by the county court after the plaintiff 
had instituted this suit. The district and the county courts respect- 
ively had appropriate and exclusive jurisdiction of the subjects pre- 
sented for their cognizance, and there was not necessarily any 
conflict between them in the action which the one or the other 
might take in respect to the matters submitted to them. If the ap- 
pellee did not see proper to have the action of the probate court 
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upon the matters involved in the account which were in dispute be- 
tween the parties, he could easily have avoided it by such action 
upon the account, when it was presented to him for his allowance, 

* as would confine the litigation to the jurisdiction of the district 

- court. But, not having done so, and having allowed the account, 
he thereby admitted that the probate court should take the proper 
action in approving, or disapproving, his allowance, and he is pre- 
cluded from insisting upon the determination of the merits of that 
account so far as they may be affected by the action of the probate 
court. 

Under the evidence in the case the court necessarily must have 
based its jadgment on the items of credit in the account, showing 
cotton to have been in the hands of J. S. Williams & Co. belonging 
to the Kerwin estate, otherwise there would have been a want of 
evidence to support the judgment; it must consequently result from ; 
what has been said, that those items of account having been adjudi- 
cated and merged in the judgment of the probate court, cannot 
form the basis of a recovery by the plaintiff, and therefore the 
judgment must be reversed. 1 

The exception taken by the defendants for misjoinder of parties 
ought to have been sustained; the plaintiff's petition was obnoxious 
to the objection that it was multifarious in joining matters of a dis- 
tinct and independent nature, and which involved wholly different 
rules as to the measure of liability against several defendants. The 
sureties of Adkisson on his bond as administrator, if liable, were so 
in consequence of the maladministration or a devastavit by their 

* principal; the copartners of Adkisson, if liable, were so in virtue 
of their partnership relation and participation with their partner, 
Adkisson, in the alleged conversion of the cotton. 

There existed no privity of relation nor community of action be- 
tween these sets of defendants whereby a common or an alternative 
liability of all of them could be maintained. The right of recovery 
against.one set or class, under the allegations made in the petition, 
would preclude a recovery against the other class; there existed no 
necessary nor approximate relation between them, nor any common 
principle or rule of liability applicable to the case under which they 
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‘all alike might be held liable. Under the exposition of the rule 
applicable to the subject laid down in Clegg v. Varnell, 18 Tex., , 
300, we are of opinion that the court erred in overruling the excep- ae 
a tion. See, also, Frost v. Frost, 45 Tex., 340; Love v. Keowne, 58 o. 
s : Tex., 191. Pe 


It would seem that, ordinarily, if a plaintiff, being uncertain as to 


~~ —— 
pnd See hea 




































Scuramm v. GENTRY. 





Syllabus, 








the factson which his case rests, or as to which of various persons, 
to be shown by the proofs to be made, are liable to his cause of 
action, he will not be permitted to solve the doubt by embracing 
each and all of them as defendants in his suit except under allega- 
tions showing such privity between them in respect to the subject of 
litigation as will show at least a contingent or alternative right to 
recover against any of the defendants on the general basis he has 
laid for a recovery against the others. He cannot under ordinary 
circumstances make a hypothetical case in his petition upon a given 
state of facts showing a good cause of action against one defend- 
ant, and in the same petition base a right to recover on a different 
cause of action for the same matter or subject of suit against another 
j and a different defendant. He must in such case sue them separately, 
if he sues at all, and he cannot impose on either the delays, incon- 
veniences and costs which may ensue by joining them in the same 
suit. The plaintiff will, of course, be entitled to so amend his peti- 
tion as to relieve it from the objection that has been discussed; and 
if he still desires to prosecute his suit against all of the defendants, 
he can only do so by making such appropriate averments as will 
bring his case within the scope of those rules and principles of law 
under which the discretion of the court will be properly exercised in 
permitting them to be joined in the same action; otherwise he will 
be compelled to elect whether he will rely on a recovery against 
such of the defendants as he may select under allegations embrac- 
ing them in a common liability in pursuance of the views we have 
heretofore expressed. 

We conclude that the judgment ought to be reversed and the 
cause remanded. 
REVERSED AND REMANDED. 


[Opinion adopted January 16, 1885.] 





Epear Scuramm er At. v. Mary F. Genrry er AL. 
(Case No. 1854.) 


1, CERTIFICATE OF ACKNOWLEDGMENT.— An officer's certificate of acknowledg- a 
ment to a deed for record, which states ‘‘ that the grantor was personally 
known to him, and that he declared to him that he had executed the deed,” 
etc., is a substantial compliance with the statute, and a valid acknowledg- 
ment. : ig 

2. SaME— STATUTE CONSTRUED.— Under § 4311, R. S., a certificate of acknowl- 8 
edgment written on a piece of paper separate from the deed, and pasted to ie 

it, is, if in proper form, a valid certificate, 
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Arrest from Comal. Tried below before the Hon. T. M. Pas- 
chal. 

August 26, 1882, appellees brought this suit against appellants 
and others to recover the land described in the petition. The other 
defendants failing to answer, judgment by default was taken against 
them, but appellants answered by plea of not guilty. 

On December 8, 1882, the cause was tried, resulting in a judg- 
ment for appellees. 

The points made by the assignment of errors, and relied upon for 
reversal, are stated in the opinion. 


J. D. Guinn and Leroy G. Dessman, for appellants, cited: Lin- 
thicum v. March, 37 Tex., 350; 51 Tex., 392; 9 Tex., 462; Malone 
on Real Property Trials, 37, 38; Hobby’s Texas Land Law, § 9; 
Burnett v. Harrington, 88 Tex., 359; Throckmorton v. Davenport, 
55 Tex., 236; Adams v. Cook, 55 Tex., 161; 35 Tex., 166. 


O. T. Holt, for appellees, cited: R.8., § 4802; 27 Tex., 173; 44 
Tex., 140; 50 Tex., 175. 


Warts, J. Com. App.— Two objections were interposed to the ad- 
mission of the deed from C. R. Gentry to appellee Mrs. Gentry as a 
recorded instrument: first, that the certificate of acknowledgment 
was defective in failing to state that Gentry was known to the offi- 
cer as the person who signed the deed; secondly, that the certifi- 
cate of acknowledgment was not written upon the deed, but was 
upon a printed form which was pasted upon the deed. 

Our statute declares that “ No acknowledgment of any instrument 
of writing shall be taken, unless the officer taking it knows or has 
satisfactory evidence on the oath or affirmation of a credible wit- 
ness, which shall be noted in the certificate, that the person making 
such acknowledgment is the individual who executed and is de- 
scribed in the instrument.” MR. S., art. 4309. 

In this state a substantial compliance with the statute respecting 
the ordinary acknowledgment of deeds and other instruments for 
registration is all that is required. 

Here the officer certified that Gentry was personally known to 
him, and that Gentry declared to him that he had executed the 
deed, etc. This deed purported to be the act of Gentry. True, the 
officer did not in so many words certify that he knew Gentry to be 
the individual who executed the deed, and who was therein de- 
scribed. Nor do we think that essential. The deed purported to 
be the act of Gentry; he appeared before the officer, to whom he was 





Fis a ge Hite ee 














Scuramm vy. Gentry. 





Opinion of the court. 














































: rsonally known, and declared to him that he had executed the 
: deed. All of this is shown by the certificate, and is in substantial 
compliance with the statute. The object of that provision was to 
prevent evil-disposed persons from imposing upon such officer, and, 
by falsely personating others, securing apparently good and valid 
acknowledgments of deeds and other instruments, when in fact the 
instruments would be forgeries, and the acknowledgments false and 
spurious. 
But, as before remarked, the certificate, while not literally, is sub- 
stantially a compliance with the terms of the statute. 
It is also provided that “any officer taking the acknowledgment F 
of a deed or other instrument of writing: must, place thereon his 
official certificate, signed by him and given under his seal of office, 
substantially in form as hereinafter prescribed.” RK. 8., art. 4311. 
Appellants contend that the officer is required by that article to 
write his certificate upon the deed or other instrament. That is, the 
certificate should be written on the came paper with the deed or 
other instrament, and that it is not sufficient that the certificate be 
pasted on or otherwise attached to the instrument. This intent, it 
is said, clearly appears from the report made to the legislature by 
the commissioners who prepared the Revised Statutes. It must be 
anwered, however, that the legislature has prescribed certain rules 
of construction to be applied in the interpretation of these statutes, 
which have controlling influence with the courts. Besides, the . 
report of the commissioners was not enacted as part of the revision, 
or otherwise prescribed as a source from which to ascertain the leg- 
islative intent as expressed in the statates. 
As said by Mr. Webster, the ordinary signification of the word 
“placed” is to “assign a place to; to fix; to settle,” ete. 
There is nothing which would require a more limited signification 
to be assigned to that word. In fact, any other than its ordinary 
signification would tend to defeat that primary rale which requires 
the Revised Statutes to be liberally construed so as to effect their 
object and promote justice. 
In our opinion the deed was properly admitted as evidence. 
Upon the trial appellees, for the purpose of showing a common 
source, read as evidence, over objections of appellants, a deed from 
, the tax collector of Comal county conveying to appellants all the 
right, title and interest of C. R..Gentry to the land in question. 
This deed was made in 1868., Appellants asserted in open court 
that they did not claim the land under or through that deed, and 
therefore it was error to admit it as evidence of a common source. 
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Their defense consisted of a general denial and plea of not guilty; 
no title was specially asserted by them. 

The statute provides that common source may be established in 
that way. Then to permit such an exception as that contended for 
would be to virtually abrogate the statute. The admission of that 
deed as establishing common source did not preclude appellants 
from showing title to the land, if they had it. 

We conclude that there is no error in the judgment and that it 
ought to be affirmed. 

JUDGMENT AFFIRMED, 

[Opinion adopted January 27, 1885.] 





J. & N. B. Ranpatt v. Texas Crenrrat R’y Co. 
(Case No. 5207.) 


1. HoMESTEAD — RIGHT OF HUSBAND TO GRANT RIGHT OF WAY TO A RAILWAY 
COMPANY.— The husband may, without being joined by his wife, grant a 
right of way to a railroad company across a tract of land belonging to him- 
self and wife and occupied by them asa homestead, when the use of the 
right of way by the railway does not materially affect the right of the wife 
to the enjoyment of the use and occupancy of the land fer homestead pur- 
poses. 


Error from Bosque. Tried below before the Hon. Jo Abbott. 

Trespass to try title by plaintiffs in error for the recovery of about 
eighty acres of land. The petition alleged that the land was com- 
munity property and the homestead of the plaintiffs. 

The amended petition admitted the execution, by plaintiff N. B. 
Randall, of a deed conveying to defendant a right of way two hun- 
dred feet wide through the land, so far as he had right and power to 
convey, without the signature and consent and against the wishes of 
the wife, Jeannette Randall. 

The defendant disclaimed as to all the land sued for, except the 
right of way two hundred feet wide through the tract, and as to 
that pleaded not guilty and general denial. 

Also in abatement the joinder of Jeannette Randall and general 
demurrer, and disclaimed as to all right in the land conveyed by N. 
B. Randall’s deed, except the right of way and privileges annexed 
under the general laws, and prayed that the damage done the land 
by appropriation of the right of way might be asSessed by commis- 
sion or otherwise, if it should be found that the railroad had not 
obtained a title to it. 

The court sustained defendant’s demurrer to the petition. 
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Thos. Harrison, for plaintiffs in error, that a right of way is an 
estate in land, and, if it is across a homestead, cannot be conveyed 
by the husband alone, cited: Tex. & P. R’y Co. v. Durrett, 57 
Tex., 48, and authorities cited; The C. P. R’y Co. v. Benity, 15 
Am. R’y Cases, 363; Rogers v. Renshaw, 37 Tex., 625; Welsh ». 
Rice, 31 Tex., 688; Young v. Van Benthuysen, 30 Tex., 762; Eck- 
hardt v. Schlecht, 29 Tex., 129; Cross v. Everts, 28 Tex., 523. 

Even if it is the husband’s separate property, the wife bas such an 
interest in the homestead that it cannot be conveyed without her con- 
sent, citing: Kirkland v. Little, 41 Tex., 456; Wilson v. Cochrane, 
31 Tex., 677; Garrison v. Grant, 57 Tex., 603. 


Alexander & Winter, for defendant in error, cited: Chicago & 8. 
W. R’y Co. v. Swinney e¢ ux., 38 Iowa, 184; R. S., art. 4206; Texas 
Pacific R’y Co. v. Durrett, 57 Tex., 50. 


Warts, J. Com. App.—Only one question is presented by this 
record for consideration and disposition, and that is as to the power 
of the husband, without the consent and concurrence of the wife, to 
grant to a railroad company a right of way over or across a com- 
munity property homestead. 

When the fee to land is vested in the community property, or- 
dinarily, for all practical purposes, it may be considered as vested 
in the husband, so long as the marriage relation exists. For, during 
the coverture, the husband generally has the unrestricted right to 
alienate or otherwise dispose of such property, in whatever manner 
or for whatever purpose may to him seem proper. He is, during 
the coverture, practically the owner of the land. 

This ownership upon the part of the husband is neither destroyed 
nor impaired by reason of the fact that it may have become the 
homestead. Should it, by abandonment or otherwise, lose its 
homestead characteristics, it immediately becomes, us other com- 
munity property, subject to the absolute dominion of the husband, 
and over which he has the power of disposition without the consent 
or concurrence of the wife. 

It is equally true of his separate property which has been clothed 
with the homestead quality; whenever it loses that characteristic 
his absolute right to convey or otherwise dispose of it cannot be 
questioned. 

However, so long as the property is the homestead, whether it be 
the one or the other, the constitution and statute suspends the 
power of the husband to sell and convey it, without the concurrence 
and consent of the wife, given in the mode prescribed by law. 
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By this suspension of the husband’s power of alienation, it was 
intended to protect the wife and family in the quiet and uninterrupted 
possession and enjoyment of their home. 

Nevertheless, the husband’s right to manage and control the 
homestead, in any manner not inconsistent with the object and pur. 
pose of the protection, will not be disputed. He may rent or lease 
a part or all of the homestead, without the consent of the wife, for 
a reasonable time. LHe also has the right to subject the property to 
such use as to him may seem best, provided the use does not destroy 
or materially affect it as a homestead. . 

In providing for the exemption, it was never intended that the 
husband should be shorn of those recognized and natural rights 
which appertain to him as the head of the family, and the exercise 
of which is reasonably necessary in his providing for its maintenance, 
Upon him rests the obligation to support the family, and to him 
belongs the correlative right of controlling the property belonging 
to the marital partnership, in such manner as to him may seem best, 
without the necessity of securing the concurrence and consent of 
the wife, so that this right is not so exercised as to materially 
affect or destroy the homestead rights of the wife. In this respect 
the constitution and statutes are limitations upon the power of the 
husband to sell and convey property to which the homestead char- 
acter has attached. 

If it was not for the inhibition, certainly the husband would have 
the power to sell and convey the community property without the 
consent of the wife, notwithstanding they might be occupying it as 
ahome. It is, therefore, only to the extent intended by the limita- 
tion that the husband is deprived of the power of control and dis- 
position of community property possessing the homestead character. 
And the intention was only to hedge his power in this respect, where 
its exercise would materially affect the right of the wife to the 
enjoyment of the use and occupancy of the homestead. 

There can be no dispute as to the fact that the property was sub- 
ject to the exercise of the right of eminent domain, whether it did 
or not possess the homestead quality. 

Now suppose that the right of way had been regularly condemned; 
then as it neither destroyed nor materially affected the property as 
a homestead, the damages assessed would have been paid to the hus- 
band, who could have used it at his pleasure, and’ that without any 
supervisory control by the courts. 

This being true, the right of the husband to contract with the 
company as to such reasonable right of way, without the consent of 
the wife, would seem to follow as a natural consequence. 
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If the husband should attempt to so exercise this right as to de- 
stroy the homestead, or to materially affect it as such, upon proper 
application doubtless the courts would interpose through their equi- 
table power to prevent the imposition. 

It is not true, as contended, that the wife’s separate estate and a 
community property homestead occupy the same position in this 
respect. As to the separate property of the wife the husband has 
no right whatever to sell and convey it; the property belongs to the 
wife, not to the husband; and the extent of his power is conferred 
by the statute — to manage and control; while on the other hand he 
has the unlimited power to sell and convey the community property, 
except as qualified by the homestead provisions of the constitution 
and statute. 

In the case of The T. & P. R’y Co. v. Durrett, 57 Tex., 48, the 
want of authority upon the part of the husband to grant a right of 
way over the separate property of the wife, without her concurrence 
and consent as prescribed by statute, is clearly shown. But the 
principles announced in that case have no controlling influence 
upon the question now under consideration. 

In East Tennessee & Virginia R. Co. v. Love, 3 Head, 65, it is 
said: “ The right to take land under the power of eminent domain 
is not restricted by any disabilities of the owner. That would 
defeat the object of the power, which is the public necessity to 
take it for the general good. The power of the state to appropriate 
the property is unquestioned, but the right of the owner to be paid 
for it is secured by the constitution. The power of the state is 
subject to no restrictions but that of making compensation. This 
inherent authority of the government to take private property for 
public use is exercised without any reference to the private owner- 
ship. The existence of infancy, coverture or other disability pre- 
sents no obstacle. The correlative constitutional right, to demand 
and receive the value of the property, can only be asserted by the 
true owner.” 

In a case like this, where the taking would neither destroy nor 
materially affect the property as a homestead, the husband, as the 
head of the family, must be considered the true owner of the land 
taken, and as such entitled to receive the value. Then there could 
be no sound objection to permitting him, under like circumstances, to 
contract with the company in regard to the right of way, subject 
to the limitation that he cannot thereby destroy the homestead or 
materially affect it as such. 

In the case of The Chicago, etc., R. R. Co. v. Swinney, 38 Iowa, 
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184, it was held that the husband could, without the concurrence 
and signature of the wife to the deed, convey a right of way toa 
railroad company over the homestead, provided the effect of the 
conveyance would not be such as to defeat the substantial enjoy- 
ment of the homestead as such. 


& 


Upon the agreed case as presented, we are of the opinion that 


there is no error in the judgment of the court below, and that there- 
fore it ought to be affirmed. 


AFFIRMED, 
[Opinion adopted February 6, 1885.] 





Tue I. & G. N. Ry Co. v. J. L. Pumrs. 


(Case No. 1862.) 


. PLEADING.— An appeal from the judgment of a justice’s court is triable de 


novo, with no other pleadings than such as are proper in a justice’s court. 

EVIDENCE.— On appeal from a justice’s court, of a suit brought on account 
against a railway company, for “‘ breaking a trunk,” and for damage and ex- 
penses incurred by delay of ‘‘ goods checked,” etc., there being no exception 
taken to the generality of the description, held, that evidence might be given 
in regard to the delay of any kind of property ‘‘ comprehended within the 
meaning of such articles as a passenger on a railroad train might carry with 
him as baggage and which might be checked.” 

DaMmaGeEs.— In such a suit, on such an account not excepted to, it was compe- 
tent to show the damage plaintiff sustained by reason of being compelled to 
buy clothes to supply the place of those delayed in their delivery by the com- 
pany; also in waiting for the arrival of the goods. 

JUSTICES’ COURTS. — Proceedings before justices of the peace should be treated 
with liberal indulgence. 


. DamMaGes.— Damages must be established like any other fact, and no testimony 


which amounts to mere opinion is competent. 

FACT CASE. — See opinion for facts in regard to damages sustained, which did 
not authorize the verdict. 

PRACTICE — CHARGE OF COURT.— When, from a failure of the court to give 
written instructions to the jury, other than such as counsel submitted, it 
appeared that the case required a charge to be given by the court, and that 
the jury had probably been misled as to their duty for the want of it, the 
case was reversed, 

DAMAGES, MEASURE OF.— When suit is brought against a railway company 
for damages claimed by reason of alleged delay in the journey of plaintiff, 
caused by delay in delivery of his goods, the differencé in the value of the 

goods when they were delivered and when they should have been delivered 

forms no measure for damages. 


Aprpeat from Bexar. Tried below before the Hon. Geo. H. Noonan. 
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Mason & Carr, for appellant, on the question of evidence, cited: 
Hall v. Jackson, 3 Tex., 309-312, and authorities therein cited; Mims 
vw. Mitchell, 1 Tex., 445, 446; Lemmon v. Hanley, 28 Tex., 227; 
Guess v. Lubbock, 5 Tex., 537, 538; Coles v. Kelsey, 2 Tex., 558. 

That the charge of the court was error, they cited: White & 
Willson, Ct. of App. Civ. Cas., p. 465; St. Louis, Iron Mountain & 
Southern KR. Co. v. Hindsman, White & Willson, Ct. of App., p. 206; 
The Golden Rule, 9 Fed. R., 334. 


No briefs on file for appellee. 


Wacker, P. J. Com. Aprp.— This suit was commenced in justice 
court by appellee upon a sworn account against the appellant for 
the sum of $100 as follows: To breaking one trunk, $3; to dam- 
age and expense incurred by delay of goods checked from Little 
Rock, Arkansas, to San Antonio, on the 18th day of January, 1883, 
$97. Total, $100. 

The defendant answered by a ginal denial. Upon trial judg- 
ment was rendered for the appellee in the sum of $75. 

The defendant appealed to the district court of Bexar county. 
Upon trial in that court judgment was rendered for the appellee for 
$75 upon verdict of the jury. 

The case was triable in the district court de rovo, and no other 
pleadings were requisite than those appropriate to the justice’s 
court. In that court formal pleadings are dispensed with; they are, 
indeed, oral except when otherwise specially provided. R. S., 
art. 1573. It is sufficient if the plaintiff lodges with the justice his 
claim or demand, and that the citation states the nature of the 
plaintiffs demand. R.&., arts. 1569, 1570. There being no excep- 
tion taken by the defendant to the generality of the description 
given in the plaintiff's account of the goods referred to, it was ad- 
missible for the plaintiff to introduce evidence concerning damage 
sustained by him in respect to the delay of trunks containing 
clothing. The account specifies no particular kind of “goods” 
the term “goods,” as used in the connection in which it appears, is 
generic in character, and it appears in the item of the account 
referred to that they were goods that were “checked” by the de- 
fendant from Little Rock, Arkansas, to San Antonio, Texas. Alle- 
gations of this character would, under proceedings of this kind in 
justice’s court, allow of proof of any kind of property properly 
comprehended within the meaning of such articles as a passenger 
on a railway train might carry with him as baggage, and which 
might be checked. 
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The defendant objected to three several questions propounded to 
the plaintiff as a witness in his own behalf by his counsel, viz; 
“What damage did you sustain by buying clothes for your family to 
take the place of those in the delayed trunks and boxes?” ‘“ What 
damage did you sustain by reason of your waiting for the arrival 
of the one trunk and two boxes?” “ What damage did you sustain 
by reason of your returning from the country to get the delayed 
trunks?” 

The appellant objected to these questions on two grounds, viz.; 
that there is no allegation contained in the account sued on, or any 
allegation in plaintiff’s pleading, upon which to base the proof; and 
that the evidence sought is incompetent and irrelevant. The objec- 
tions were overruled, and appellant assigns the ruling as error. 

If the plaintiff's account and cause of action stated in the citation 
(which two constitute the plaintiff's pleading) were merely defective 
for want of certainty or fullness of specific allegations of detailed 
acts constituting a ground for damage, and to which no exception 
at the trial was taken, evidence to support the plaintiff's demand in 
every respect in which the court was authorized to recognize the 
plaintiff's complaint or demand as valid was admissible. The plaint- 
iff’s account did not itemize the special subjects which caused the 
alleged damage, it is true, as the buying of clothing, expenses in- 
curred in waiting the arrival of the delayed goods, or in returning 
from the country to obtain them when they did arrive, but it stated 
damage and expense generally, incurred by delay of the goods in 
question. This, in a general way, notified the defendant of the 
character of damage plaintiff claimed to have sustained, and, if not 
excepted to, evidence under the account was admissible to show any 
pertinent facts to establish the damage as alleged in plaintiff's ac- 
count. The rule laid down in Deaton v. The State, 44 Tex., 446, is 
that it is error to exclude testimony offered in support of a plea 
merely defective, and liable to be held bad on exception. The con- 
verse proposition, that it is not error to exclude testimony offered 
by plaintiff to supply the defects in the petition after a demurrer 
to it has been sustained, is stated in Conley v. Columbus Tap I’y 
Co., id., 579. : 

Proceedings had in justice’s court are treated with liberal indal- 
gence, and strict rules of procedure are not applied to them as is 
done in courts where the law is administered by judges learned in 
the law, and where the laws applicable to formal written pleadings 
have application; and where proceedings in the former have not 
worked an injury they will be sustained. See Perry v. McKinzie, 4 
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Tex., 154; Clay v. Clay, 7 Tex., 250. This case was tried in the 
district court de novo on the pleadings, if such the account may be 
termed, which were prepared in the justice’s court; and the same 
rule of evidence under them was applicable on the trial in both 
courts. 

The evidence offered was not irrelevant, nor incompetent. The 
facts sought to be proved tended to show the expense encountered 
by the plaintiff resulting from the alleged delay. The form of the 
questions was not wholly free from objection, as it might be under- 
stood to call for the witness’ opinion as to the amount of damage 
sustained rather than for those facts relating to the expense, upon 
which the jury, and not himself, were required to pass. “The gen- 
eral rule which requires a witness to speak to facts within his knowl- 
edge is applied to the subject of compensation; the damage must 
i be proved like any other fact in the cause, and no testimony amount- 
: ing to mere opinion is competent.” 2 Sedg. Meas. Dam., 633. 

The purpose of the questions, however, was apparently, notwith- 
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i standing their form, to draw out the facts respecting the delay and 
i expense complained of. The witness, however, did state as a general 
i conclusion or fact in the course of his evidence that he was dam- 


aged $100. The items of damage detailed by him were as follows: 
$10 expense of two days’ delay at San Antonio; $30 cost of cloth- 
ing purchased for want of that which was contained in the missing 
trunks; and that he came back to San Antonio, a distance of ninety 
miles, to get the trunks after they reached there. The cost or value 
to plaintiff of that trip is not indicated. On cross-examination the 
witness stated that the cost of the trip for the tranks and the cloth- 
ing purchased was about $30. He testified that he still retained 
the ownership of the purchased goods. 

This evidence did not furnish a sufficient basis for a verdict of $75 
damages against the defendant. It was the province of the jury to 
deduce from the facts proved by the plaintiff what was the actual 
; injury or loss sustained by the plaintiff, and aside from the expres- 
sion of opinion that plaintiff was damaged $100, the evidence 
manifestly failed to establish more than $40 damage, even if the de- 
fendant be held liable for the full value of the clothing purchased 
by the plaintiff and which he still owns and has the benefit of. 

The court declined to give any charge to the jury other than such 
as the parties might submit to be given as instructions, which re- 
fusal is assigned as error. Whether the mere failure to charge the 
jury be ground of reversal need not be considered; certainly it is 
not necessarily so; but where, from the nature of the case before 
VoL, LXIII — 38 
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the jury, it is apparent that a proper legal discrimination in regard 
to evidence before them, which is in itself liable to mislead the jury 
into giving it an undue weight, is essential to enable them to prop. 
erly apply the whole evidence, and the jury have been probably 
misled to the injury of one of the parties, if they have not received 
any instruction or charge by the court touching the case at all, we 
think that proper practice requires that a new trial ought to be 
granted. G., H. & S. A. R’y Co. v. Dunlavy, 56 Tex., 258. The 
verdict being wrong and unsupported by. sufficient evidence, sub. 
stantial justice cannot be said to have been done ; and for that reason, 
as well as because the court failed to instruct the jury as to the law 
governing the case, the judgment ought to be reversed. 

The defendant asked the court to charge the jury as follows: 
“That the measure of damages in the case of the delay in the de. 
livery of goods is the difference between the price of the goods 
when it did arrive and what it was when it should have arrived, and 
if they find from the evidence that there is no difference in the 
price, then the defendant is entitled toa verdict.” Which was re- 
fused. 

The instruction asked was inapplicable as a rule for the measure 
of damages under the issue in thiscase. The plaintiff sued for dam- 
ages consequential to the delay of his journey caused by the alleged 
default of the defendant, and not for any supposed. loss or damage 
caused by the delay as affecting the goods alleged to have been 
detained, or as affecting their marketable value. The rule embraced 
in the above instruction may well be applied to a proper case for 
damages recoverable for delay in the non-delivery of goods bya 
common carrier, but in this case the plaintiff sues for special dam- 
ages ona state of facts to which the rule invoked has no proper 
application. See 2 Sedgw. Meas. Dam., p. 105, note (b) (7th ed.). 

The record before us does not require us to discuss what may be 
deemed the correct rule for the measure of damages in this case; 
nor is there anything in it to indicate what rule on that subject was 
acted upon on the trial. On another trial the court will doubtless 
submit to the jury, under proper instructions, a rule for the measure 
of the plaintifi’s damages, if he shows himself entitled to recover, 
that will conform to the law of the case, and the adjustment of the 
rights of both parties. 

We report that the judgment ought to be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 
[Opinion adopted February 2, 1885. ] 
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Statement of the case. 





J. H. Brown er av. v. Jconnre & S. H. Bacon. 


: (Case No. 5203.) 


1 1. CHARGE OF COURT.— When, in a suit to recover damages, evidence proper to 

; be considered under the prayer for exemplary damages was introduced, 

: without objection, and afterwards the court charged the jury, excluding 
from their consideration the question of exemplary damages, the failure of 
the court of its own accord to instruct the jury not to consider the evidence 
thus admitted is not ground for reversal. 

9, CONFUSION OF CHATTELS.— The doctrine of confusion of chattels is extended 
no further than necessity requires; there must be a wilful or wrongful in- 
tention to invade the rights of another to authorize the consequences of 
forfeiture resulting from a confusion of goods owned by two persons. 

8. EXECUTION — SEPARATE PROPERTY — LEVy.— One having control of an exe- 
cution against the husband, and desiring to subject goods of the husband, 
subject to levy, in a house containing other goods not subject, which are the 
separate property of the wife, and being unable to discriminate, may levy 
on the interest of the husband, in analogy to the remedy given under execu- 
tion against a member of a copartnership for his individual debt, and the 
mode of proceeding indicated in Rogers v. Nichols, 20 Tex., 719-724. 
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Aprrat from Johnson. Tried below before the Hon. Jo Abbott. 

Suit by Mrs. Jennie Bacon, joined by her husband, 8. H. Bacon, 
against the appellants. In her petition she claimed that appellants, 
on the 28th day of September, 1882, seized and carried away a stock 
of millinery, which was her separate property, and broke open her 
private residence and levied upon the same therein; that the goods 
were being used by her in carrying on a business in her own name; 
that they were seized by appellant John D. Mitchell as constable 
of Johnson county, and that he acted by virtue of an execution is- 
sued out of the district court of that county, in favor of the other 
appellant, Joseph H. Brown;.that the trespass was malicious, etc., 
thereby compelling the said Jennie Bacon to suspend her business. 
She claimed that, in seizing her goods, her husband was arrested, 
etc. Then follows a prayer for $627 actual damages, and the further 
sum of $50 per month from date of levy, and for $5,000 exemplary 
damages. 

The appellants answered by general demurrer and general denial. 

Joseph H. Brown answered further, by special plea, that on the 
30th day of May, 1882, he recovered a judgment in the district court 
of Johnson county, Texas, against said 8. H. Bacon, for the sum of 
$746.87, and costs; that the judgment was never appealed from, etc. ; 
that on the day of September, 1882, he had an execution issued 
thereon and had the same levied upon the property described in the 
return on the execution; that at that time, and long anterior thereto, 
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S. H. Bacon and said Jennie Bacon were husband and wife, and 
that the goods levied upon were at that time the community prop- . 
erty of said S. H. Bacon and Jennie Bacon; that they were acquired 
by plaintiffs while living in Texas and during the marital relation; 
that they were not in whole nor in part acquired by Jennie Bacon 
by gift, devise or descent, etc.; that the goods were situated at the 
time of levy in a public house, and not in a private dwelling; that 
the constable had access to the house; that he entered same and 
: commenced the levy upon the goods; that thereafter plaintiffs 
fraudulently enticed the constable out of the house and ‘locked the 
same to prevent the levy; that thus it became necessary to break 
the house to regain possession of goods, and to complete the levy; 
that plaintiffs were estopped, etc.; that before making the levy, one 
D. 8. Ross, agent of defendant Brown, went to the firm of Brown & ; 
Ramsey, attorneys for defendant, and laid before them all of the facts } 
within his knowledge about the goods; that the same were pur- 
chased during the residence of plaintiffs in Cleburne, Texas, and that 
many of them had been purchased on a credit; that Jennie Bacon 
had been conducting a mercantile business in Cleburne for eighteen 
months,— buying many goods on a credit and paying for them with 
proceeds of daily sales; that all of these facts were told said attorneys 
in good faith before the levy of execution; that thereupon the at- 
torneys advised said Ross that the goods were subject to the debts 
of S. H. Bacon, and subject to seizure under the execution; that 
the execution was levied without any intent to injure plaintiffs, but 
in good faith, believing the goods to be the community property of 
plaintiffs. 
Verdict and judgment for plaintiffs for the value of the goods, to 
wit, the sum of $686.58, the question of exemplary damages being 
withdrawn from the jury by the court. 
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Brown, Ramsey & Crane; for appellants, on failure to withdraw 
from jury evidence touching exemplary damages, cited: Love 4. 
Robertson, 7 Tex., 6; Huston v. Curl, 8 Tex., 239; Rose v. Hous- 
ton, 11 Tex., 324; Chapman v. Allen, 15 Tex., 284; 16 Tex., 314; 
21 Tex., 31; Story v. Marshall, 24 Tex., 305; Smith v. Strahan, 25 7 
Tex., 103; 28 Tex., 457; 39 Tex., 249; Schmeltz v. Garey, 49 Tex., 61. 

That where there was confusion of the chattels of husband and 
wife, all were subject to execution against the husband, citing: Wil- 
der v. Abernathy, 25 Am. Rep., 734; 54 Ala., 644; 6 Cush., 20; 
McClasky v. Savings Inst., 133 Mass., 300-305; 18 N. J. Eq., 480; 

22 N. J. Eq., 614; 2 Am. Law Reg., 127; 107 Mass., 123. 
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Poindexter & Paddleford and Smith & De Berry, for appellees, 
that the wife’s property was not subject to the levy, cited: Love v. 
Robinson, 7 Tex., 8; Huston v. Curl, 8 Tex., 239; McIntyre v. Chap- 
pell, 4 Tex., 187; Rose v. Houston, 11 Tex., 326; Montgomery v. 
Brown, White & Willson, secs. 1303-4. 

They also cited: Ables v. Donley, 8 Tex., 321; Stroud ». Spring- 
field, 28 Tex., 649; Mitchell v. Matson, 7 Tex., 4; Sims v. Chance, 
7 Tex., 561; Cummins »v. Rice, 19 Tex., 225; Patton v. Gregory, 21 
Tex., 513; Montgomery v. Culton, 23 Tex., 156; Baldridge v. Gor- 
don, 24 Tex., 288. 


Warker, P. J. Com. Apr.— The court did not err in refusing to 
give defendants’ special instruction to the effect that the jury should 
not consider any evidence tending to show that Mrs. Bacon lost her 
health by reason of the levy on her goods. The charge given by 
the court explicitly and distinctly presented to the jury the facts in 
the evidence on which they must consider the plaintiffs’ claim for 
damages, and confined their inquiries on the subject to the damages, 
if any, resulting from “the conversion of a stock of millinery goods 
alleged to be the separate property of said Mrs. Jennie Bacon, and 
of the reasonable value of $627.02.” The charge, in express terms, 
excluded from the jury the consideration of exemplary damages. 
See Austin City Water Co. v. Capital Ice Co., White & Willson Rep., 
sec. 1133, and authorities there cited. 

The same reply is to be made to the fourth ground assigned as 
error, to the effect that the court erred in not withdrawing all evi- 
dence from the jury showing how plaintiffs’ house was broken open. 
It does not appear by bill of exceptions, or otherwise, however, that 
the defendants asked the court to withdraw the evidence referred to 
from the jury. The evidence does not appear to have been objected 
to when it was introduced, and as the charge of the court had no 
tendency to mislead the jury in the application of the evidence, it is 
not perceived that the court erred in not withdrawing the evidence 
referred to from the jury of its own accord. 

It is assigned as error that the court erred in refusing to give the 
second instruction to the jury asked for by the defendants. The 
charge of the court very fully and clearly embodied all the proposi- 
tions of law asked to be given, and properly refused to repeat them. 

It is further assigned that the court erred in refusing to give 
special charge No. 1, which was to the effect: “ That all goods pur- 
chased on credit by the wife during coverture are in law deemed to 
be community property, and subject to her husband’s debts; and 
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when the goods so purchased by her on a credit are by her so 
mixed with other goods purchased with her separate property as to 
render the same incapable of being distinguished and separated 
from them, then that the whole of said goods are subject to her 
husband’s debts.” 

This instruction cannot be regarded, we think, as applicable to 
the case before the jury, as developed by the evidence. The evi- 
dence as to what goods had been purchased for cash and what ona 
credit is derived principally from the testimony of Mrs. Bacon. 
From that evidence, if credit be given to her statements, it is appar. 
ent that the goods levied on were not mixed with those which she 
stated had been bought by her on credit, but were goods which she 
had paid for. But, supposing that under the evidence it admitted 
of the hypothesis that her testimony was subject to be questioned 
on this point, and that it was admissible for the jury to infer from 
the circumstances that a portion of the goods had not been paid for, 
still she would not have been subjected to a rule so rigorous as that 
which the instruction asked to be applied. The doctrine propounded 
is that which pertains to cases of confusion of goods. This is not 
such acase. The husband of Mrs. Bacon evidently sanctioned and 
recognized his wife’s separate dealings with her individual means, 
and interposed no claim in his marital right and community interest, 
if he had it, to any of the goods, whether they were such as were 
paid for or not; nor did he seek to interfere with her undisputed 
control of her establishment in any way whatever. Plainly, he 
corsented to her making purchases on any terms she pleased, with- 
out making claim to any right which he might have asserted to any 
accretion to the original stock as profits, or to any lot of goods 
bought on credit and which may not have been paid for. As be- 
tween the husband and wife the faets do not present a case of a 
mixture of community goods and those owned by the wife as sep- 
arate property. ‘The doctrine of confusion is extended no further 
than necessity requires.” See Colwill v. Reeves, 2 Camp, 575. “If 
the owners of goods, incapable of being identified, mutually consent 
to intermix them, their consent makes them tenants in common.” 
2 Wait’s Act. and Def., p. 240, and authorities there cited. “So, if 
the mixture was by accident, as by perils of the sea; or if made by 
mistake of an owner; or by the wrongful act of a stranger, the 
several parties become tenants in common.” Id., and cases there 
cited. 

It seems that there must be a wilful or wrongful invasion of right 
in order to induce the condign consequences of forfeiture consequent 
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upon the confusion of goods owned by two persons.. And even in- 
tentional and wilful mixture will not necessarily produce a change 
of ownership; as, where goods belonging to different individuals 
are wilfully mixed, without mutual consent. No change of ownership 
will take place if the goods can be easily distinguished and separated ; 
as, where one person makes additions to steam machinery which 
belongs to another. 2 Wait’s Act. & Def., 241; Alley v. Adams, 44 
Ala., 609. 

In this case the evidence nowhere indieated that the goods that 
were paid for could not be readily distinguished from those which 
had not been paid for. There would have been no propriety, if it had 
been otherwise unobjectionable, for the court to have given a charge 
which assumed the contrary. 

Under any view which can fairly be taken of the evidence, Mrs. 
Bacon had a well defined and substantial interest in the stock of 
goods, shown by the evidence to have been paid for with her sep- 
arate means, and if it were true that certain of the goods in the 
general stock were unpaid for and liable as community property for 
the debts of the husband, nevertheless, her separate interest in the 
goods certainly was not thus subject, and it is entitled to be pro- 
tected. The extent to which the plaintiff in execution could have 
gone, according to the most favorable view of which the evidence is 
susceptible, was to have levied upon the interest in the goods which 
was owned by the community estate of herself and husband, in 
analogy to the remedy given under execution against a member of 
a copartnership for his individual debt, and the mode of proceeding 
indicated in Rogers v. Nichols, 20 Tex., 719, 724. 

There are other assigned grounds of error relating to the charge 
of the court, but we will not enter upon a discussion of them. They 
do not, we think, present grounds for the reversal of the fadgment. 

The charge of the court as applied to the evidence was as favor- 
able to the defendants as could well have been asked consistently 
with the law of the case, and contained no proposition calculated 
to mislead the jury to their injury. It may be, indeed, that in some 
points the charge, under the evidence and the case made by it for 
determination, was calculated to impress upon the minds of the jury 
a more stringent and exacting rule against the plaintiff, Mrs. Bacon, 
than was altogether and exactly correct. If so, the defendants 
cannot complain of it in such respects unless it was otherwise objec- 
tionable and misleading to their injury, which it was not. 

The verdict of the jury was supported by sufficient evidence to 
entitle the plaintiffs to recover under the law applicable to their 
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rights in the premises, and there appearing no error for which the 
judgment ought to be reversed, we conclude that the same ought to 
be affirmed. 


AFFIRMED. 
[Opinion adopted February 6, 1885.] 





James T. Brown v. R. Lucrerta Renrro Er At. 
(Case No. 5128.) 


1, PARTITION — LEVY AND SALE.— One’s interest in land pending proceedings 
by or against him for partition thereof, or while the same is being parti- 
tioned, is subject to levy and sale to satisfy a judgment against him. 

2. SaME.— Even if the levy and sale be made to satisfy costs inctirred and due 
officers of the court in a suit regarding the property and pending the litiga- 
tion, the land may be seized and sold. The policy of permitting executions 
to issue pending suits for officers’ costs, thereby enabling them to seize and 
sell the subject-matter of litigation, is of legislative origin, which the courts 
cannot change and the consequences of which they cannot prevent. 


Aprgat from Travis. Tried below before the Hon. A. 8S. Walker. 

This is the second appeal (see Brown v. Renfro, 57 Tex., 327, for 
statement, etc.). 

After the case was remanded the following proceedings were had, 
to wit: 

Before the trial of the cause K. J. R. Edwards and her husband, 
L. E. Edwards, intervened and claimed that K. J. R. Edwards had 
become the owner of the south one-half of lot 5, and a part of lot 
6, and was entitled to the same as against all parties to the suit. 

On the 2ist day of May, 1883, the case was tried before a jury, 
and on the 23d day of May, 1883, there was a verdict for the plaint- 
iff and the intervenors, Edwards and wife, and on the verdict a 
decree was entered setting aside the agreement dated March 4, 1871, 
and the judgment rendered thereon on the 6th day of May, 1871, 
and directing a partition of the property between the plaintiff, 
3 James T. Brown, and the defendant, R. Lucretia Renfro, and in 
: favor of the intervenors for the south half of lot 5 and a part of 
lot 6; and as it appeared that the property recovered by them was 
under a conveyance from R. Lucretia Renfro, that part of the prop- 
erty was to be charged to her in partition; and it appearing that 
prior to said agreement dated March 4, 1871, the plaintiff had con- 
veyed to his daughter, Martha Jane Beckway, lot 8 and the west 
one-third of lot 7, that part of the property was to be charged to 
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him in partition; and it was further adjudged that the plaintiff re- 
cover of the defendants all costs and have his execution therefor, 
and that the intervenors recover their costs against all the other 
parties, and that the case remain on the docket for further proceed- 
ings in partition. 

All the questions now presented arose out of proceedings had in 
the case after the decree was entered, and none of the proceedings 
prior to the decree are found in the transcript except in the state- 
ment of facts. 

After the decree was entered the defendant, R. Lucretia Renfro, 
on the 25th day of July, 1883, filed a supplemental answer asking 
for partition, according to the decree, and alleged in her answer 
that John Bremond and Frank E. Jones were claiming the east two- 
thirds of lot 7 and part of the west two-thirds of lot 6. 

On the same day, the 25th day of July, 1883, John Bremond and 
Frank E. Jones filed a plea of intervention, claiming title to the east 
two-thirds of lot 7 and all of the west two-thirds of lot 6, except the 
part of it owned and recovered by K. J. R. Edwards and her hus- 
band, L. E. Edwards, in this suit, and that they bad held possession 
of the property claimed by them in good faith for several years, 
and had made permanent and valuable improvements thereon to the 
value of $236.75, and claimed said property and improvements 
against both plaintiff and defendant. 

James T. Brown filed an answer to the supplemental answer of 
the defendant and the plea of intervention, and, besides insisting 
upon his title to the property in accordance with the decree, alleged 
that after the decree was entered he acquired by purchase ail the 
right, title and interest of R. Lucretia Renfro in and to lot 5, and 
the improvements thereon, under a sheriff’s sale made on the 7th 
day of August, 1883, under an execution issued on a valid judg- 
ment; that he paid therefor $350.50, and that the sheriff executed 
to him a valid deed therefor. He claimed title accordingly to lot 5 
and improvements thereon, and in the event the court should con- 
clude that the deed was not sufficient to vest a perfect title in 
Brown to all of lot 5 and the interest of the defendant Renfro in 
that lot and the improvements thereon, then that the amount paid 
by him, $350.50, be held a charge on the interest of defendant in 
the lot. 

On the 17th day of December, 1883, the defendant filed her third 
supplemental answer, in which she alleged that the sheriff’s sale 
under which plaintiff claimed title to her interest in lot 5 was 
under an execution for costs in this case, and that the sale was 
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made while the property was in custodia legis for partition between 
plaintiff and defendant, and was therefore null and void. 

On the 18th day of December, 1883, the issues tendered by the 
pleadings were tried before a jury and a verdict was rendered in 
response to special issues submitted by the court, and on the verdict i 
a decree was entered in favor of the intervenors, John Bremond 
and Frank E. Jones, for the property claimed by them, and a par. 
tition of the remainder of the property, viz, the north half of lot 
5 and the north half of the east one-third of lot 6, was ordered to 
be made between the plaintiff and defendant, as in the original 
decree, and the interest of the defendant in the property was, by 
the order, charged with $296.95, the amount of costs for which her } 
interest in the property was sold under execution in favor of the : 
plaintiff, who purchased it, subject to credit of $12.50 per month, 
one-half of the rents of said property, from the 23d day of May, 
1883, until the partition should be made; and in case the said prop» 
erty should all be set apart to said defendant, then that she should 7 
have credit for $25 per month. ; 
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Rector, Moore & Thompson, W. H. Carrington and D. W. Doom, 
for appellant, cited: Arts. 1420), 1420c, 2424, 2425, 2496, 2497, | 
R.8.; §§ 792 to 797, Tex. Pl. and Pr., Sayles & Bassett; § 292, Free- 
man on Ex.; Grimes v. Hobson, 46 Tex. » 417; Simpson v. Trimble, 
44 Tex., 310; Roberts v. Forrest, 25 Tex., 738; Rippetoe v. Dwyer, : 
49 Tex., 498; Sedgwick & Wait on Trial of Title to Land, §§ 292, 
293 and 294; Freeman on Co-tenancy and Partition, p. 165; Brittin 
v. Handy, 20 Ark., 381; Gunter v. Loffan, 7 Cal., 588. 





No briefs on file for appellees. 


Warts, J. Com. App.—It may be conceded that the pending suit 4% 
to vacate the judgment rendered in 1871 was notice to Campbell 
and all others who might deal with the property that appellant was 
asserting a claim to it. This, however, was defensive matter that 
might have been set up and adjudicated in the case of Campbell 
against appellant for the recovery of the property claimed by appel- 
lees Jones and Bremond. It is well settled that all matters which 
might have been adjudicated in the suit will be concluded by the 
judgment therein rendered. 

There is no error inthe judgment in favor of appellees Jones and 
Bremond, and we recommend its affirmance. 

Appellant claims that the court erred in the charge with reference 
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to the sheriff’s deed to him, conveying all the interest of R. Lucretia 


Renfro in and to lot 5, and the improvements thereon. After the. “3 
judgment was rendered in May, 1883, settling the rights of the . 
parties then before the court to the lots in controversy, and pending 

i. a partition by the commissioners appointed for that purpose, to wit, 

: July, 1873, an execution was issued by virtue of said judgment for 





costs, against the defendants therein, and was levied upon lot 5, and “a 
improvements thereon, or rather all the interest of Mrs. Renfro in 
and to that lot, which was advertised and sold on the 7th day of 
August, 1883, and bid off by appellant for $350.50, which it seems 3 
he paid and received a deed from the sheriff. In the subsequent : 
proceedings brought about by Mrs. Renfro’s amended answer, making ‘a 
Bremond and Jones’ interest in the property known to the court, 
appellant asserted his title derived through the execution sale against 
Mrs. Renfro, who excepted to the amended petition on the ground 
that, as the property was being partitioned, it must be considered as 
in the custody of the law, and not subject to seizure and sale; and 
answered by general denial only. 
Upon the trial the court overruled the special exception, but in- 
structed the jury that no title passed by the sale and deed to appel- 
lant. 
There was no error in overruling the exception. The property had 
not been seized by any writ, and the partition was not such a pro- 
ceeding 7m rem as that the property could be considered in the cus- 
tody of the law. There is no good reason perceived by us why 
real estate, although being partitioned, is not subject to levy and 
sale. 
Our statute authorized the issuance of the writ. RK. &., arts. 1420- 
1420c. And we know of no law that would exempt the property in 
controversy from levy and sale. As to the policy of permitting writs 
of execution to issue pending suits, and thereby place it within the 
F power of the officers of court to seize and sell the subject-matter of 
: the suit for the costs incurred, the courts are in no way responsible. 
When the legislature adopts a policy and enacts laws with reference 
to it, the courts are only called upon to enforce the legislative will 
as embodied in the enactments. They do not inaugurate the policy, 
nor are they in any manner responsible for its results. 
In our opinion the court erred in the charge with reference to the 
effect of the sheriff's deed to appellant. If there is any good rea- 
son why that sale ought to be vacated or set aside, Mrs. Renfro 
should set it up in her pleadings and have an adjudication upon the 
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question. But as presented by the record it appears regular and 
quite sufficient to vest the title in appellant. 

Our conclusion is that the judgment as between appellant and 
Mrs. Renfro should be reversed and remanded. 


REVERSED AND REMANDED, 


[Opinion adopted February 6, 1885.] 





Gro. Puitrrowskr v. Annre E. Spencer Er AL. 


(Case No. 5175.) 


ok 


. CONTINUANCE — PRACTICE — BILL OF EXCEPTIONS.— Though the judgment 
sought to be reversed may show that a continuance was applied for, which 
was overruled, and exceptions to the action of the court taken, if there be no 
bill of exceptions in the record showing the action of the court and the cir- 
cumstances attending the overruling of the application for continuance, the 
ruling will not be revised on appeal. 

2. RES ADJUDICATA.— Generally a former judgment will not be a bar to further 
litigation regarding the same subject-matter, unless the same vital point 
was put directly in issue or was fairly within the scope of the pleadings; it 
is not conclusive of any matter, if the matter be not such that it had of 
necessity to be determined before the judgment of the court could have 
been given. 

8. JUDGMENT— RES ADJUDICATA.— A judgment or decree is not conclusive as to 
collateral questions, nor of any matter to be inferred by argument from the 

- judgment. , 

4, Same.— In pleading a former judgment in bar it should be averred that there 
was a trial on the merits; the merits involved in the former proceeding 
should be set forth, and definite facts should be pleaded showing their deter- 
mination against the adverse party. 


Appear from Falls. Tried below before the Hon. B. W. Rimes. 

This was an action of trespass to try title, brought by George 
Philipowski, S. Samuels and W. A. Patrick, against Annie E. Spen- 
cer and her husband, H. F’. Spencer, for the recovery of two hun- 
dred acres of land; suit filed June 25, 1883. 

Defendants pleaded general denial or not guilty, and specially 
that the land was the separate property of defendant Annie E. 
Spencer; that it was purchased with means owned by her long be- 
fore her intermarriage with her co-defendant H, F. Spencer, and 
was not subject to the debts of her husband; that the only title 
plaintiffs had was acquired by virtue of a sale under execution issued 
out of the district court of Falls county, Texas, on a judgment ob- 
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tained in that court against 1. F. Spencer at the suit of C. H. Rosen- 
thal and S. Samuels, who, it was alleged, at the time of obtaining 
that judgment and before, knew that the lands were her separate 
property, and that the plaintiffs, at the time of sale under execution 
and long before, knew all the facts and knew that the land they 
pretended to buy at that sale under execution was Mrs. A. E. Spen- 
cer’s separate property. The case was tried before the court with- 
out a jury, and judgment was rendered for defendants. 


B. L. Aycock, for appellants, on overruling the motion for contin- 
uance, cited: Arts. 2852, 2853, R. S.; Rose v. Houston, 11 Tex., 
326; Huston v. Curl, 8 Tex., 243; Chapman v. Allen, 15 Tex., 284; 
Love v. Robertson, 7 Tex., 6; Collins v. Turner, Law Rep. of Nov.; 
1882, p. 560; Eastham v. Roundtree, 56 Tex., 115; Broom’s Legal 
Maxims, 730. 


Oltorf & Holland, for appellees, that the judgment was correct, 
cited: R.S. of Texas, arts. 2851, 4802; Kirk v. Navigation Co., 49 
Tex., 213; Parker v. Coop, Tex. Law R., July, 1883, 178, and au- 
thorities there cited; Spencer v. Rosenthal, 58 Tex., 4. 


Warxer, P. J. Com. App.—It is assigned as error that the court 
erred in refusing a continuance to the plaintiffs. Although it ap- 
pears from the judgment that the plaintiffs moved for a continu- 
ance, and that the application was overruled, and the action of the 
court was excepted to by the plaintiffs, there is no bill of exceptions 
in the record showing that action of the court, nor the facts and 
circumstances attending it. Without such bill of exceptions this 
court will not revise the ruling complained of. See Sayles & Bas- 
sett’s Prac., sec. 583, and authorities there cited, and Cone v. Wright 
et al., decided at this term. Pesides, the affidavit for continuance 
does not show sufficient diligence to entitle the plaintiffs to com- 
plain that the court improperly exercised its discretion, nor that 
they had complied with the statutory requirement in respect to 
showing diligence; neither does it appear that this was their first 
or second application to continue. Arnold ». Hockney, 51 Tex., 48. 

The plaintiffs filed a supplemental petition by way of replication 
to Mrs. Spencer’s claim of separate property and ownership of the 
land, alleging that her title to the same had been “fully and 
finally determined against her in cause No. 1940, entitled Annie E. 
Spencer v. OC. H. Rosenthal e a/., in the district court of Falls 
county, on the Ist day of March, A. D. 1882, district court minutes, 
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page 359.” Alleging further that the same was subsequently 
affirmed on appeal by the supreme court. The plaintiffs further al- 
leged “that the said Annie E., by putting her title in issue and hay- 
ing the issue finally determined against her, is estopped and barred 
to further litigate with the plaintiffs; that the parties were the 
same; and the subject-matter the same in that suit as is here at- 
tempted to be set up again — the same right and title.” 

The defendant Annie E. Spencer excepted to this pleading upon 
the following grounds, viz.: “That the plea setting up the judg. 
ment in cause No. 1940, in this court, is insufficient in law, because 
nowhere does it appear that any trial was ever had on the merits of 
said cause; and defendant here alleges that an inspection of the 
records will show that the suit was by petition for writ of injune- 
tion, wherein plaintiff therein endeavored to have her title to said 
land adjudicated; and claiming that a sale under a writ of execn- 
tion, issued at the suit of plaintiff in this suit against defendant's 
co-defendant, H. I’. Spencer, and levied on the land sued for by 
plaintiff, would cast a cloud on this defendant’s (A. E. Spencer's) 
title to said land.” Defendant further alleged, in that connection, 
that the injunction was dissolved because of insufficient averments 
in her bill to entitle her to equitable relief; that no trial was ever 
had on the merits. 

The court properly sustained the defendant’s exceptions to the 
plaintiffs’ supplemental petition. It did not show by any distinct 
allegation the material and essential fact necessary to constitute the 
proceedings referred to res adjudicata, that the title of Mrs. Spencer 
to the land was involved in the issues determined in cause No. 1940 
under circumstances that rendered the decision made in that case 
decisive of the question of her right and title to the land. It was 
but the mere construction of the pleader and a statement of his 
legal conclusions to allege that her title had been “fully and finally 
determined against her” in said cause, and that “by putting her 
title in issue, and having the issue finally determined against her, 
she is estopped and barred to further litigate with plaintiffs.” 

Upon what issue was her title determined? What was the subject 
of litigation between the parties to that suit? From anything that 
appears by plaintiffs’ allegations, it might be true that in that suit 
her title may have been put in issue by her in some collateral or in- 
cidental manner, or in some connection or relatioh, that the deter- 
mination of the issue against her would in no wise affect her title, 
or impugn her right to assert it in another suit with the same party. 
A matter is not generally regarded as res adjudicata unless there 
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be a concurrence of the four conditions following, namely: 1st. 
Identity in the thing sued for; 2d. Identity of the cause of action; 

3d. Identity of persons and of parties to the action; 4th. Identity 

of the quality in the persons for or against whom the claim is made. 

2 Bouvier, Dic., 467; Benz vw. Hines, 3 Kan., 390; Atchison, etc., 

R. R. Co. v. Commissioners, 12 id., 127; Bradley v. Johnson, 49 Ga., 

412; Davis v. Brown, 94 U. S. (4 Otto), 423; Howard v. Kimball, 

65 Me., 308; 6 Wait’s Act. & Def., 770. 

It does not appear from the plaintiffs’ allegations that there was 
identity of the cause of action; that the issues in the case involved 
for its decision the defendants’ right and title to the property. As 
a general rule, a former judgment will not be a bar to further litiga- 
tion, unless the same vital point was put directly in issue and de- ‘ 
termined, or was fairly within the scope of the pleadings. 6 Wait’s 
Act. & Def., 785, and cases there cited. 

A judgment or decree is not conclusive as to collateral questions, 
nor of any matter to be inferred by argument from the judgment. 
6 Wait’s Act. & Def., 785, and authorities cited. It is also there 
said: “The rule as sometimes stated is, that a judgment is not 
technically conclusive of any matter, if the matter is not such that 
it had of necessity to be determined before the judgment could have 
been given.” Citing Niday v. Harvey, 9 Gratt. (Va.), 454; Hunter 
v. Davis, 19 Ga., 413; Church v. Chapin, 35 Vt., 223; Packet Co. ». 
Sickles, 5 Wall. (U.8.), 580. “ And it has been frequently held that 
a defendant pleading a previous judgment must show that the cause 
of action was the same.” Citing Cummings v. Colgrove, 25 Pa. ’ 
St., 150; Smalley v. Edey, 19 IIl., 207; Eaton, ete, R’y Co. ». 
Hunt, 20 Ind., 457; Dunlap v. Edwards, 29 Miss., 41; Campbell ». 
Butts, 3 N. Y. (8 Comst.), 173. 

The pleading of the plaintiffs failing thus to show what were the 
matters in issue and the subject of controversy in the suit referred 
to, its allegations were manifestly insufficient; nor were they in any- 
wise aided by making reference to the minutes of the district court 
containing the judgment. Neither the court nor the parties were 
required to notice or inspect the record referred to; if the plaintiffs 
relied upon the entry referred to, they should have set it forth in 
their pleading in some appropriate manner; a reference made to it 
had no significance further than as an averment of the existence of 
such a judgment, but it did not have the effect to aid the averments 
in the supplemental petition in respect to its contents or recitals, or 
to show what was the character of the suit or the issues that were 
involved in the case. 
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The objection taken to the pleading was correctly sustained, for it 
does not show that any trial was had upon the merits. As has been 
shown, the pleader has not disclosed by any proper averment what 
were the merits of the litigation, and shows no more definite fact 
respecting the matters determined than the general result of the 
suit, viz., a final determination of it against the defendants. 

In order that a former judgment should be a bar to any subse- 
quent action for the same subject-matter between the same parties, 
it must appear that the suit in which it was rendered was determined 
on its merits. 6 Wait’s Act. & Def., 771, and authorities cited. See 
Magee v. Chadoin, 30 Tex., 644; Houston v. Musgrove, 35 Tex., 
594. The true test is, whether the same cause of action was liti- 
gated and adjudicated in the former suit. The form of action may 
be different, but the grievance anit wrong complained of must be 
the same in both suits. Perry v. Lewis, 49 Miss.,443. See Commis- 
sioner v. Smith, 5 Tex., 486; Herberger v. Lindsey, Tex. Ct. of 
App. (White & Willson Rep.), sec. 1167. 

The remaining questions under the grounds of error relied on in 
the brief of appellants’ counsel involve virtually the general proposi- 
tion whether the findings of the court and the judgment thereupon 
for the defendants is sufficiently supported by the evidence. 

The plaintiffs must recover, if at all, on the strength of their own 
title, rather than upon the weakness of that of the defendants; they 
must show a complete and perfect title as against that set up by 
Mrs. Spencer. They deraign title from a common source, and it 
was admitted on the trial that the plaintiffs’ title to the land sued 
for was good and valid, except in so far as the same might be de- 
feated by the defense set up by the defendants, that it is the sepa- 
rate property of defendant Annie E. Spencer. 

It is apparent from the whole case that the concession thus made 
respecting the validity of the plaintiffs’ title was intended to in- 
clude no more than an admission that the plaintiffs had acquired 
title under the sale of the land under execution made by virtue of 
the judgment and execution against defendant H. F. Spencer, in case 
said Spencer had an interest in the land as community property held 
between himself and his wife, A. E. Spencer. Hazlewood, it was 
proved, was the common source of both of the conflicting claims of 
title, and neither party pretended to assert one derived from any 
other source or which pertained to any other chain of title. 

If, therefore, under the evidence it appear that H. F. Spencer had 
no interest in the land, the defendant Annie E. Spencer being in 
possession of the land under her deed, the burden of proof to show 
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a better title than that which she thus actually held and under which 
she was in possession was on the plaintiffs, and they couid not re- 
cover and dispossess her, even though she may not have been able to 
show a perfect title to herself. The possession of the defendant 
Annie E. Spencer gave her a right against the plaintiffs until they 
showed sufficient title. Hughes v. Lane, 6 Tex., 292; Kinney ». 
Vinson, 32 Tex., 125; Hooper v. Hall, 35 Tex., 82. 

The evidence was conflicting, and there was testimony tending to 
prove that the land was not purchased with the separate means of 
Mrs. Spencer, but with the funds or assets belonging to the estate 
of L. G. Scogin, deceased, her former husband. There was, how- 
ever, distinct evidence to the contrary, showing that Mrs. Spencer’s 
individual means were thus employed to make the purchase from 
her brother, Hazlewood. The evidence in that behalf cannot, how- 
ever, be deemed to be entirely satisfactory in view of the rule in 
cases of this kind, which requires that the fund or separate means 
thus used shall be clearly and satisfactorily traced, and shown by full 
proof to have belonged to the wife as her separate property. See 
Rose v. Houston, 11 Tex., 326; Chapman v. Allen, 15 Tex., 278; 
Huston wv. Curl, 8 Tex., 242. 

Such, too, was the view of the judge below, who tried the case 
without a jury, as indicated in his findings as follows: 

“4th. I find that whilst thedefendant Annie E. Spencer may have 
failed to establish with that certainty which the law requires, that 
said land was her separate property, the evidence nevertheless dis- 
closes satisfactorily that the defendant H. F. Spencer, against whom 
the judgment was rendered in favor of plaintiffs, never had any in- 
terest in the corpus of said land. And my conclusion of law is that 
under the above recited findings of fact, the plaintiffs are not en- 
titled under the law to recover judgment for the land in this case, 
and judgment is therefore rendered for defendant.” 

For the reasons already given by us it is apparent that we concur 
in the view above expressed by the district judge. 

The implication results from the findings of the court that if Mrs. 
Spencer did not sufficiently show by clear and indisputable evidence 
that she was the equitable owner of the land, the only remain- 
ing hypothesis admissible under the evidence is that she may have 
acquired the legal title under circumstances and by means of funds 
which will charge her as holding the legal title in trust for the heirs 
of her former husband, or for the benefit of his estate, as the case 
may be. 

Under that aspect of the case the appellants’ counsel, in his brief, 
Vou. LXIII — 89 
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urges that it was error in the court to render judgment for the de- 
fendants, because they were not entitled to maintain their posses- 
sion and defense under a title thus acquired and held. In support 
of which position he cites the cases of Eastham v. Roundtree, 56 
Tex., 115; Shields v. Hunt, 45 Tex., 428; Johnson v. Timmons, 50 
Tex., 537. 
The doctrines maintained in those cases cannot be applied to the 
benefit of the plaintifs in this. Mrs. Spencer and her husband are 
not in a position which requires them to assert a right of possession 
or claim to the land under the equitable title which she may be sup- 
posed to hold for the heirs of L. G. Scogin, deceased, nor does she 
do so under her pleadings. 
It is sufficient, that none of the parties to this suit are entitled to 
the land, and that the defendants were in possession of it, to defeat 
the plaintiffs’ right to a recovery. The plaintiffs assert no other 
title than that which was subject to pass by levy and sale to satisfy 
the debt of H. F. Spencer, and if he had no interest in the land, and 
the legal title to it was vested in Mrs. Spencer, charged with acon- 
structive trust for the benefit of other parties, clearly the plaintiffs 
. have not divested, by their purchase, the beneficiaries of the trust, 
nor entitled themselves to the possession of the Jand as against thea 7 
holder of the legal title in possession of the land. 

We conclude that the judgment ought to be affirmed. 





ee SS he 





| 
AFFIRMED. j 
a [Opinion adopted February 6, 1885.] | 





L. Rovvantr v. San Anronto Nationat Bank. 





(Case No. 5144.) : 


1. FORGED DRAFT — NEGLIGENCE — Banxks.— The rule that a bank paying a forged 
check, which on its face appears to have been drawn by one of its customers, 
will not be heard to assert a mistake as to the signature when the check is 
forged, is applicable only to cases where the party who received the money 
on the check has in no way contributed to the consummation of the fraud, or 

_ to the mistake of fact under which the payment was made. 

oe 2, SamE.— A forged check was presented by a merchant in good standing tohis | 
banker, payable tothe order of the merchant, which being indorsed by him 
was paid. The merchant had once before received a check signed by the 
same party, but with a different name; this fact he did not communicate to 
the officers of the bank. As soon as the party in whose name the forged 

check was drawn examined his bank statement (which was more than a 
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month after the payment), he notified the merchant who received the pay- 
ment. Ina suit between the bank, the merchant, and the party whose name : 
was forged, held: t 
(1) The payee was guilty of negligence in not communicating to the bank a 
before payment the suspicious circumstances under which he received the . 
draft. 
(2) That a judgment in favor of the party whose name was forged against 
the bank for the amount of the check (his money having been used by the 
bank in paying it), and a judgment in favor of the bank over against the 
merchant who presented the forged check for a like amount, was proper. 





Arrrat from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

William C. Igel brought this suit to recover $550 claimed to be a 
balance of a deposit still due him. The bank claimed that it had 
paid out the amount to appellant on a draft drawn in his favor by Igel, 
and set forth the draft. Iagel claimed that the draft was a forgery. 
The bank then made Rouvant a party, claiming that the money had 
been paid to him by reason of his having received and indorsed the 
draft, etc., and prayed for judgment over against him, in the event 
Igel recovered against it. Rouvant claimed that the bank ought to 
have detected the forgery, etc.; that it delayed five or six weeks in 
the discovery of the forgery. 

It seems that Rouvant was slightly acquainted with both Igel and 
a man by the name of Nichols; that the latter, late one evening, 
purchased of Rouvant a fine watch and diamond, and gave him the 
check in payment. He wrote and signed the check in Igel’s name in 
the presence of Rouvant. 

Upon the trial the court rendered judgment in favor of Igel 
against the bank, and in favor of the bank over against Rouvant, 
and the latter appealed. 
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Tarleton & Foreman, for appellant, cited, on the proposition that 
the bank must know the signature of its depositor: City Bank v. 
National Bank, 45 Tex., 203 [see lower half of p. 218]; Morse on 
Banks and Banking (2d ed.), pp. 327-341; American Decisions, 
vol. 39, pp. 521, 522 (note); Bank of United States v. Bank of Geor- 
gia, 10 Wheat., 333; National Park Bank v. Ninth National Bank, 
. 46 N. Y., 77; Goddard v. Merchants’ Bank, 4 N. Y., 147; Bank of 
\g St. Albans v. Farmers’ & Mechanics’ Bank, 10 Vt., 141; Weisser v. 
Dennison, 10 N. Y., 69; Bernheimer v. Marshall, 2 Minn., 78; First 
Nat. B’k v. Ricker, 71 Ill, 489; Espy v. Bank of Cincinnati, 18 
Wall., 604; Price v. Neal, 3 Burr., 1355; Smith v. Mercer, 6 Taunt., 
76; Levy v. Bank of United States, 4 Dall., 234. 
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That the negligence of the bank was fatal to its right to recover, 
they cited: 2 Daniel, Neg. Inst. (2d ed.), sees. 1654, 1655, note 3; 
Morse on Banks and Banking (2d ed.), pp. 341-344; Smith v. Mercer, 
6 Taunt., 76; Cocks v. Masterman, 9 Barn. & Cress., 96; Bank of St, 
Albans v. Farmers’ & Mechanies’ Bank. 10 Vt., 141; First National 
Bank of Quincy v. Ricker, 71 Ill., 489; Price v. Neal, 3 Burr., 1354; 
Gloucester Bank v. Salem Bank, 17 Mass., 33. 


Shook & Dittmar, for appellee, that the judgment below was 
proper, cited: National Bank of North America v. Bangs, 106 Mass., 
106, 443-446; Daniel on Neg. Inst., vol. 2, § 1361, p. 325; § 1657, 
pp. 569 and 570. 


Warts, J. Com. Arr.— A bank, in accepting and paying a draft 
drawn by a customer, is generally held to know the signature, and, 
if a forged draft is accepted and paid, the bank, as a general rule, 
will not be heard to assert a mistake as tothe signature. City Bank 
v. National Bank, 45 Tex., 218; Price v. Neal, 3 Burr., 1354; Levy 
v. Bank of the United States, 1 Binn., 27. 

To that general rule, however, there are certain exceptions. In 
National Bank of North America v. Bangs, 106 Mass., 444, it was 
said: “ But this responsibility, based upon presumption alone, is 
decisive only when the party receiving the money has in no way 
contributed to the success of the fraud, or to the mistake of fact 
under which the payment was made. If the loss can be traced to 
the fault or negligence of either party, it shall be fixed upon him.” 
Gloucester Bank v. Salem Bank, 17 Mass., 33. In the absence of 
actual fault or negligence on the part of the drawee, his constructive 
fault in not knowing the signature of the drawer and detecting the 
forgery will not preclude his recovery from one who has received 
the money with knowledge of the forgery, or who took the check 
under circumstances of suspicion, without proper precautions, or 
whose conduct has been such as to mislead the drawee, or to induce 
him to pay the check without the usual scrutiny or other precau- 
tions against mistake or fraud.” See, also, Ellis v. Insurance & Trust 
Co., 4 Ohio St., 628. 

Here the check had not gone into circulation; it was drawn in 
favor of Rouvant and was indorsed and collected by him. At that 
time he was a responsible merchant in the city of San Antonio, and 
was known to the bank as such. When the check was presented, 
payable to and indorsed by him, the bank might well assume that 
there were no suspicious circumstances attending its execution, and 
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no question as to the identity of the person who drew and signed 
it. At least his receiving and indorsing the check would have a 
tendency to mislead, and throw the officers of the bank off their 
guard, and cause them to accept and pay the check without sub- 
jecting it to the same scrutiny as if it had been indorsed and 
presented by a stranger. 

If Rouvant, at the time the check was paid, had informed the 
bank of the suspicious circumstances under which it was made, or 
that he was not certain as to the identity of the drawer, doubtless 
the bank would have subjected the check to such critical examina- 
tion as perhaps would have resulted in the detection of the forgery. 

sut a short time before this Rouvant had other transactions with 
Nichols, and had received from him a check upon the bank under 
his own signature. This he had presented and collected. Here he 
accepts a check for $550, executed by the same individual, but under 
a different signature, in the name of another person. Then can it 
be said that he was without fault in receiving, indorsing and collect- 
ing the check, and not informing the bank of the suspicious circum- 
stances attending itsexecution? The loss is attributable to Rouvant’s 
negligence, and upon him it should be fixed. 

There is nothing in,the objection that the delay in detecting the 
forgery precludes a recovery upon the part of the bank. None of 
the suspicious circumstances attending the execution of the check, 
though known to Rouvant, were known to the bank. There was 
nothing which would suggest to the bank a necessity for a more 
critical examination of the check. The forgery was discovered as 
soon as Igel examined his bau statement, and Rouvant was imme- 
diately thereafter informed of it. 

Our conclusion is that there is no error in the judgment, and that 
it ought to be affirmed. 

AFFIRMED. 

[Opinion adopted February 6, 1885.} 





James P. Hecror v. Marrna Knox. 
(Case No. 1885.) 


1, HomMEsTEAD —CONVEYANCE BY MARRIED WOMAN.— The homestead ‘was the 
separate property of the wife. The husband, not being able to induce the 
wife to compel her sister, who performed the menial labor for the family, 
to quit the premises, removed from the home and left the wife in 1877; and, 

though he lived near her for the greater part of four years, never visited 
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her or questioned her physician during her last sickness as to her condition, 
Three days before the wife died (in May, 1881) she conveyed her homestead 
to her sister, the husband not joining. The husband sued the sister of the 
deceased wife to recover the home place. Held: 
(1) The facts above stated were sufficient to show abandonment. 
(2) The wife’s deed conveyed title. 


Apprat from Bexar. Tried below before the Hon. George H. 
Noonan. 

Suit by appellant to recover of Martha Knox a lot containing 
three acres of ground in the city of San Antonio, which he claimed 
as the homestead of himself and his deceased wife, Ann M. Hector. 

He alleged that he was married to Ann M. on Mav 19, 1870, and 
was her husband at the time of her death, May 20, 1881. 

That at the time of her death Ann M. Hector was the owner in 
fee, “as her separate property,” of three acres of land, and the 
houses thereon, on North Flores street, in the city of San Antonio, 
describing the same, as well as of another tract, which is also de- 
scribed. 

That on her death, she having no children, he became the owner 
in fee-simple of an undivided one-half of the property, as her 
surviving husband; that the three acres was the homestead of 
himself and his wife, and so occupied by them up to her death, and 
that he was entitled to the use and possession of the whole of it 
during his life. 

That, being the legal and equitable owner on the 27th day of 
May, 1881, and in the possession thereof, the appellee, Martha 
Knox, unlawfully entered thereon and ousted and ejected him, etc. ; 
that the appellee set upa claim to the land under two deeds pre- 
tended to have been executed by his deceased wife on the 23d day 
of May, 1881, which deeds were duly recorded on the same day; 
and that at the time of the execution of these deeds the deceased 
was feeble in body and mind, and induced to make them by the 
appellee, who, by fraud and misrepresentations, had acquired an 
undue influence and control over the mind of the deceased; that 
said deeds were made without his consent; that he did not join in 
their execution; that they were null and void. 

He prayed for a decree canceling the deeds; that the title to an 
undivided half of the two tracts of land be vested -in him, and for 
judgment for the possession of the three acres during his life; for 
value of the rents and profits, and for costs. 

Appellee denied the allegations that at the time of the execution 
of the deeds Ann M. Hector was feeble in mind and was induced 
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to make the same by appellee, alleging, further, that Ann was of 
sound mind and discretion, and acted*freely and voluntarily, and of 
her own will and accord, “and was not influenced or controlled in 
any manner, by any person, in the execution of said deeds.” 

The answer of appellee further alleges that appellant, on or about 
the month of September, 1877, voluntarily left the house of said 
Ann M. Hector, with the intention of abandonment, which aban- 
donment was continued by him up to the time of her death, on the 
26th of May, 1881, and that he left her to the management of her 
property; that during all of that time, and for a long time prior, 
he neglected, refused and failed to contribute, in any degree what- 
ever, to the support and maintenance of his wife; that in conse- 
quence his consent to the making, and his joining in the execution, 
of the deeds was not necessary, but that his wife had a full and 
perfect right to make them, without regard to him, and that they 
vest title in appellee. 

In an amended supplemental petition appellant denied the inten- 
tion of abandonment; denied neglect and refusal to provide for his 
wife, and denied generally. Verdict and judgment for the appellee. 
The wife conveyed the property to her sister three days before her 
death. 

Upon abandonment of the homestead the court charged the jury 
as follows: 

“If you believe from the evidence that the premises described in 
the petition of the plaintiff as the homestead of himself and wife 
was in fact used, occupied and enjoyed by said plaintiff and his said 
wife as their homestead up to the death of the wife, then and in 
that case the plaintiff is entitled to recover, and your verdict will be 
for the plaintiff as to the homestead. 

5. “If you believe from the evidence that the plaintiff abandoned 
his wife, and left her to shift for herself, and that he failed to sup- 
port his wife, and that he voluntarily and without cause left the 
premises used and occupied as a homestead, and that he absented 
himself from said house and continued said abandonment up to the 
death of his said wife, then and in that event you will find your 
verdict in favor of the defendant.” 

The appellant asked the following special charges, which were 
also given: 

“Tf the jury find from the evidence that James P. Hector and 
Ann M. Hector were married and occupied the house on North 
Flores street, described in the petition as their homestead, the 
plaintiff is entitled to recover the possession of said homestead, 
unless he abandoned his said wife before her death. 


. 
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“The jury are instructed that an abandonment of his wife by 
James P. Hector, within the meaning of the law, is a voluntary de- 
sertion without cause, and without an intention of returning; and 
unless you believe from the evidence that said James P. Hector left 
his house voluntarily and without cause, and with an intention not 
to return, you will find for the plaintiff as to the homestead on 
North Flores street.” 

The following charges were asked by appellee and given by the 
court: 

“Tf the jury believe from the evidence that the plaintiff, James 
P. Hector, totally abandoned his wife, Ann M. Hector, or left her 
for a number of years to discharge the duties and meet the respon- 
sibility of a feme sole, or the head of the community, she acquired 
thereby the right to manage, control and dispose of the homestead 
in controversy, which is admitted to have been her separate property ; 
and if you believe, under such circumstances, that Mrs. Ann M. 
Hector conveyed the property in question to the defendant, you will 
find for the defendant.” 

It would appear from the evidence that the husband was willing 
to live with the wife at any time, but not on condition that her sister 
remained in the house. 


L. D. Murray, Eeckford & Newton and A. Chevalier, for appellant, 
that the abandonment was not voluntary, cited: Collins v. Atkin- 
son, 2 Tex. L. Rev., 239; Earle v. Earle, 9 Tex., 632; Sears v. Sears, 
45 Tex., 559; Newland v. Holland, 45 Tex., 589; Ezell v. Doddson, 
2 Tex. L. Rev., 348; Carothers v. McNese, 48 Tex., 221; Collins ». 
Atkinson, 2 Tex. L. Rev. 

That the deed of the wife, the husband not joining, conveyed no 
title — citing: Cannon v. Boutwell, 53 Tex., 626. 


Waelder & Upson, for appellee, that the abandonment was volun- 
tary, and the wife’s separate deed conveyed title, cited: Ann Berta 
Lodge v. Leverton, 42 Tex., 20; Wright v. Hays, 10 Tex., 133; 
Sears v. Sears, 45 Tex., 559; Slaughter v. Glenn, 98 U. S., 242. 

The wife having conveyed after three years’ abandonment by 
her husband, he could assert no interest in her property— citing: 
Trawick v. Harris, 8 Tex., 317; Earle v. Earle, 9 Tex., 633; Wright 
v. Hays, 10 Tex., 135; Sears v. Sears, 45 Tex., 559.. 


Detany, J. Com. Apr.— The only questions of importance in the 
case are: Ist. Whether there was an abandonment of the wife by 
the husband. 21. If there was an abandonment, was it without 
cause, 
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We take the words “ without cause” to mean without any reason- 
able cause which would justify or excuse the abandonment. 

The plaintiff admits that he left the house in 1877 and that he 
never lived there afterwards. In the years 1878 and 1879 he went 
to the house perhaps two or three times, but it does not affirmatively 
appear that he ever spoke to his wife or saw her after he left her in 
1877. And, although he lived only a short distance from her, and, 
so far as appears, might have seen her any day, yet, during the long 
period of her declining health, he did not go near her or even ques- 
tion her physician about the state of her health. Under the cireum- 
stances our opinion is that the jury were fully warranted in finding 
an abandonment. 

Was there anything to excuse or justify his conduct? We think 
not. Ile says that he was greatly attached to his wife, and that he 
left her very reluctantly. This is doubtless true; still he left her 
voluntarily. There is no pretense that his wife ever mistreated him 
inany way. The witnesses on both sides who were intimate with the 
family bear testimony to her devotion to her husband and her kind- 
ness to his children by a former marriage, who were members of the 
household. She appears to have been a woman of excellent sense. 
and of many virtues. But the husband could not endure Miss Knox, 
his wife’s sister, who was also a member of the family. He com- 
plains that she assumed a sort of general control over the household 
affairs; that she interfered with his papers, and that she endeavored 
to create differences between himself and his wife. That he endeav- 
ored to induce his wife to send her away, and, failing to succeed in 
that, he at last left the place himself. Precisely how Miss Knox 
interfered with the plaintiff's papers is not explained; but a son of 
the plaintiff who was a witness says that Miss Knox did all the 
house work, such as cooking, cleaning up the rooms, etc., and it 
seems probable that while brushing out the plaintiff’s room she 
would attempt to put the papersin order. The witness says that no 
other member of the family “ventured to touch the papers.” The 
testimony of the witnesses on both sides shows that Miss Knox per- 
formed most of the household work; that when she came into the 
family, Mrs. Hector’s health was already somewhat impaired by the 
disease which finally carried her off. It appears also that every- 
thing which a sister’s devotion could do, to render the life of the 
invalid tolerable, Miss Knox was ready to do. 

No specific attempt of hers is shown to disturb the peace of the 
family or to sow discord between the plaintiif and his wife. It is 
clear, however, that she did not entertain a very exalted opinion 
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of her brother-in-law, and it is probable, also, that she did not 
always conceal the fact. Thus a quarrel arose between them in 
which there was probably something to blame on both sides, 
When the plaintiff requested his wife to send Miss Knox away, 
she appealed to his forbearance and expressed the hope that mat- 
ters would get better. It is difficult to read the record without 
being impressed with the belief that if the plaintiff had regarded 
the entreaties of his wife, had controlled his temper and practiced 
a reasonable degree of moderation and good sense, he might have 
remained peacefully at home, and have ‘contributed greatly to the 
comfort and happiness of his wife in her declining health. In our 
opinion there is nothing in the evidence which will justify or ex- 
cuse his abandonment of his wife. 

It is not necessary for us to express an opinion concerning the 
admissibility of the will in evidence. Without it there is ample 
evidence to sustain the verdict, and, from the nature of the issue 
presented to the jury, we do not think the admission of the evidence 
could have influenced the verdict. 

The judgment should be affirmed. 

; AFFIRMED. 


[Opinion adopted February 17, 1885.] 





E. G. Hanricx v. Nicnotras HaAnricr. 
(Case No. 4817.) 


1. AMENDMENT.— An amendment to a petition, the object of which is to make 
more specific the grounds for a claim asserted in the original petition, can- 
not change the character of the suit, nor does it introduce a new cause of 
action. 

2. CASES APPROVED AND FOLLOWED.— Hanrick v. Hanrick, 54 Tex., 101, and 
Hanrick v. Hanrick, 61 Tex., 596, in which see full discussion of the stat- 
utory provisions regarding alienage. 


ArrraL from Williamson. Tried below before the Ion. T. P. 
Hughes. 

December 13, 1878, appellees and Mrs. Elizabeth O’Brien brought 
this suit against appellant and Phillip O’Brien and his wife to estab- 
lish their right by inheritance to an interest in the land described 
in the petition, and to divest apparent title out of Phillip O’Brien 
and wife. The plaintiffs claimed by inheritance from Edward Han- 
rick, deceased, as follows: appellee one-third, and Mrs. Elizabeth 
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Hanricx v. Hanricr. 





Argument for the appellant. 





O’Brien one-third. Appellant claimed title to the entire tract of 
land by inheritance from said Edward Hanrick, on the ground that 
appellees and Mrs. O’Brien, being aliens, could not inherit. 

An amended petition was filed January 3, 1883, by which Mrs. 
O’Brien discontinued as to herself, and appellees reasserted their 
rights to one-third of the land, and more fully set forth the pre- 
tended claims of Phillip O’Brien and wife, and also that the latter 
had pretended to convey certain interests to other parties, making 
such parties defendants. A portion of the appellees, as shown by 
the allegations contained in the amended petition, had conveyed 
their interest in Edward Hanrick’s estate to the wife of Phillip 
O’Brien without consideration, so that suit might be brought for the 
land in her name, which interests were to be reconveyed, etc. But 
ignoring the trust, etc., Phillip O’Brien and wife, with intent to de- 
fraud, conveyed such interests to Brady, Cameron & Carpenter 
without consideration, etc.; these were made parties defendant and 
prayed for cancellation of the deeds, and that all right be divested 
out of them and invested in appellees, etc. Also that they recover 
of appellant a one-third interest in and to the land. 

All of the defendants except appellant disclaimed having any in- 
terest whatever. 

Appellant excepted to the amended petition on the ground that it 
set up a new cause of action, and that there was a misjoinder of 
causes of action and parties defendants; also that appellees were 
aliens and could not take by inheritance. 

Asserted the defense of ten years’ limitation, alienage of appel- 
lees, and his sole heirship to Edward Hanrick, deceased. 

These exceptions were overruled and judgment rendered for ap- 
pellees establishing their right to a one-third interest in the land, 
and canceling the several deeds to Mrs. O’Brien, ete. 

The errors relied upon for a reversal of the judgment are suffi- 
ciently indicated in the opinion. 


Goodrich & Clarkson, for appellant, that the amendment set 
up a new cause of action, cited: Hopkins v. Wright, 17 Tex., 35; 
Pendleton v. Colville, 49 Tex., 525; Kirkland v. Little, 41 Tex., 
456. 

That a joint action by two could not be maintained to set aside 
deeds executed by them severally, they cited: Pasch. Dig., arts. 45- 
48; also Pasch. Dig., art. 3423; White v. Sabariego, 23 Tex., 245 
(This case cited in Clay v. Clay, 26 Tex., 30); Hays v. Barrera, 26 
Tex., 81; Barrett v. Kelly, 31 Tex., 482; Barclay v. Cameron, 25 
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Tex., 232; Hornsby v. Bacon, 20 Tex., 556; McKinney v. Saviego, 
18 How., 235. For general discussion of policy of laws with regard 
to aliens, see Crane v. Reeder, 4 Am. Rep., 430. 

If, by virtue of the provision of section 9 of the act of 1848, en- 
titled an “ Act to regulate the descent and distribution of intestate 
estates,” the disability of alienage was removed, so far as to confer 
a right of inheritance on aliens, the said section 9 in so far was ex- 
pressly repealed by the act of February 14, 1854, entitled an “ Act 
to define the civil rights of aliens,” and the plaintiffs must make 
their title under said last named act. 

Descent was cast in 1865, by the death of Edward Hanrick, who 
died seized. His brothers James and John, and his sister Elizabeth, 
were then living in Ireland, and were British subjects. The plaint- 
iffs were also British subjects (except possibiy Nicholas), and claim by 
inheritance from James, whodied in 1875. In May, 1870, the British 
parliament passed an act known as the “ Naturalization Act,” which 
in effect abolished all disabilities of aliens, in respect of property, 
and enabled aliens of said kingdom to take and transmit real 
property by inheritance in said kingdom, the same as a natural 
born subject, but expressly provided that this act shall not affect es- 
tates descended before the passing of this act. See Const. of 1836, 
sec. 10, General Provisions; Pasch. Dig., art. 44 and note 2388; 
also Pasch. Dig., art. 48; Barclay v. Cameron, 25 Tex., 240, in the 
case of Settegast v. Schrimpf, 35 Tex., 323. 

The intimation of the court that aliens could inherit under section 
9 of the act of 1848 was obiter, and cases were properly decided on 
other questions. 

In Sabriego v. White, 30 Tex., 584; and Airhart v. Massieu, 8 
Otto, 491, the court gave the aliens the rights of forced heirs, hold- 
ing that they retained the title vested in their ancestors. 

Upon implied repeal of statutes: Bryan v. Sundberg, 5 Tex., 423; 
Potter’s Dwarris on Statutes, pp. 72, 113, 114, 143, 154, 157. 

The court erred in holding that the plaintiff Nicholas Hanrick 
took any interest by inheritance in said estate at the time descent 
was cast, because, Ist. It does not appear by competent evidence 
that he was a citizen of the United States; and 2d, because his 
father, James Hanrick, through whom he derives his descent from 
the intestate, was then living. 

Nicholas Hanrick testified by deposition that he is now a natu- 
ralized citizen of the United States, having taken out his naturaliza- 
tion papers in New York in 1864. His father, James Hanrick, died 
in 1875. Descent was cast in 1865. Abbott's Trial Ev., p. 102; Greenl. 
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Ey., sec. 501; Slade v. Minor, 2 Cr. C. C., 189; Barclay v. Cameron, 
25 Tex., 240; McCreery v. Somerville, 9 Wheat., 354. 

The court erred in holding that plaintiffs or any of them were 
entitled to recover, because, being themselves non-resident aliens, 
they claim by inheritance from their father, James Hanrick, de- 
ceased, who was an alien. McKinney v. Saviego, 18 How., 235. 

The court erred in holding that plaintiffs were entitled to recover 
because the proof shows that they were barred under the provisions 
of the ninth section of an “ Act regulating descents,” approved March 
18, 1848, giving nine years to bring suit or sell to a citizen. 

Descent was cast in 1865. James Hanrick, the father of plaintiffs, 
remained an alien until his death in 1875. COryer v. Andrews, 11 
Tex., 170; 10 Otto, 483. 


Beicher & Ring, for appellees. The court did not err in holding 
that descent was cast on James and John Hanrick, of Ireland. Sec- 
tion 9, act of 1848 (P. D., art. 44), enables aliens to take by descent 
a defeasible title. R.S. 1879, art. 1658; Hanrick ». Hanrick, 54 
Tex., J01; Settegast v. Schrimpf, 35 Tex., 340; Andrews v. Spear, 
43 Tex., 581; Sabriego v. White, 30 Tex., 585; Airhart v. Massieu, 
8 Otto, 493; 1 Kent, Com., 462; Potter’s Dwarris on Statutes, pages 
11, 118, 135, 136, 138, 140, 144, 145; Gelpcke v. Dubuque, 1 Wall., 
220. 

The act of 1854 (P. D., art. 45 et seg.) was cumulative and con- 
ferred upon aliens additional rights. It did not deprive aliens of 
any rights which they possessed under previous laws. Hanrick ». 
Hanrick, 54 Tex., 101; R. S. 1879, art. 1658; Andrews v. Spear, 
48 Tex., 581; Airhart v. Massieu, 8 Otto, 493; Settegast v. Schrimpf, 
35 Tex., 340; Sabriego v. White, 30 Tex., 585; Report of Judiciary 
Committee recommending passage of act of 1854, in favor of aliens, 
Journal of Senate of the State of Texas, Fifth Legislature, 1853, 
pp. 100 and 111; Report of Commissioners appointed to revise Stat- 
utes 1879, p. 14; Cannon v. Vaughan, 12 Tex., 403; Cain v. State, 
20 Tex., 360; 28 Tex., 727; Rogers v. Watrous, 8 Tex., 62; Taylor 
v. State, 3 Tex. Ct. App. 198; Laughter v. Seela, Galveston Term, 
1883 [59 Tex., 177]; Elrod v. Gilliland, 27 Ga., 3 How. (U. 8.), 564; 
Bishop, Cr. L., vol. 1. “Shall” and “may” discussed. Sedgwick 
on Statutes, page 430. 

The “ Naturalization Act” of 1870 changed the defeasible title 
which John and James Hanrick then held into an indefeasible one. 
Hanrick v. Hanrick, 54 Tex., 101; Cryer v. Andrews, 11 Tex., 183; 
Barrett v. Kelly, 31 Tex.; Osterman v. Baldwin, 6 Wall., 116. 
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The title of the aliens never having been escheated, it is imma- 
terial whether or not the naturalization act changed their defeasible 
title into an indefeasible one. Sabriego v. White, 30 Tex., 584; 
Airhart v. Massieu, 8 Otto, 491; Hubbel’s Legal Directory, 1853- | 
1883, Aliens. : 
On stare decisis: 20 Johns., 487; Rockhil v. Nelson, 24 Ind.; 19 
N. Y., 165; Curtis v. Leavitt, 15 N. Y.; Burns v. Ledbetter, 56 Tex,, 
283; Sydnor v. Gascoigne, 11 Tex., 449; Willis v. Owen, 43 Tex,, 
48; Wells’ Res Adjudicata on Stare Decisis, secs. 589, 596-599, 601, 
617; Grignon v. Astor, 2 How., 344; Lion v. Butess, 20 Johns., 483; 
Hahn »v. Crunten, 31 Cal., 402; Matheson v. Hearin, 29 Ala., 218; 
Ram on Legal Judgments, pp. 199, 204, 207, 208, 215, 225. i 



































Warts, J. Com. Arr.— No new cause of action was asserted by | 
the amended petition filed January 3, 1883. It was alleged in the ~ 
original petition that O’Brien and wife fraudulently claimed an in. 
terest in the land, but, in truth, they have no interest whatever, 
By the amended petition the character of the pretended claim as- 
serted by O’Brien and wife was fully alleged. This was but an 
amplification of the previous allegations as to their pretended claim 
of an interest in the subject-matter of the suit. Jones v. George, 
56 Tex., 152. 

So far as the appellant was concerned, the fact that by the ameyd- 
ment other persons claiming under O’Brien and wife were made 
parties defendant, did not change the character of the suit. And 
in Thouvenin v. Lee, 26 Tex., 614, it was remarked that “ the stat- 
ute only operates as a bar when it is sought, under the name of an 
amendment, to prevent a new suit.” 

The cause of action, as asserted against appellant, was in no way 
affected, altered or changed by the amendment. Service of the 
amended petition upon appellant was not necessary. In our opinion 
the exceptions to the amendment upon that ground were properly 
overruled. 

There was no such misjoinder of causes of action and parties de 
fendant in this case as would have authorized the court below in 
sustaining an exception to the petition on that ground. Under our 
liberal system of procedure, the plaintiff has the right to assert in 
the same suit either or both legal and equitable grounds for the 
recovery. ; 

While the allegations showed that the legal title to their interest 
in the land was in others, it was clearly shown that the plaintiffs 
were the equitable owners, and that the legal title was held in trust 
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for them. And there is nothing that inhibits the court from grant- 
ing full relief, under such circumstances, in the same suit. 

All the questions sought to be presented by the fourth, fifth, sixth 
and seventh assignments of error have been considered and settled 
in another case between the same parties, and it is not necessary 
again to pass upon them here. Appellees and those through whom 
they claim did take by descent from Edward Hanrick, deceased, a 
defeasible title, which was rendered indefeasible by operation of 
law. Hanrick v. Hanrick, 54 Tex., 101; and the same case again 
decided at the present term. 

The eighth assignment is not sustained by the record. Appellant 
first took possession of the land in 1872, and this suit was com- 
menced in 1878, so that the requisite adverse possession necessary to 
sustain the defense of ten years’ limitation was not shown. 

There is nothing in the other assigned errors relied upon that has 
not already been disposed of under the assignments which have 
heretofore been considered. . 

Our conclusion is that there is no error in the judgment, and that 
it ought to be affirmed. 


AFFIRMED. 
[Opinion adopted June 3, 1884.] * 





Texas Mexican R’y Co. v. W. M. Locke er At. 
(Case No. 1863.) 


1, ParTIES.— In a suit to compel a surveyor to make a survey and return the 
field notes thereof to the general land office, all who are known to assert 
claim to the land are proper parties. 

2. VENUE.— The venue of a suit against a surveyor to compel the performance 
of an official duty is in the county of the surveyor’s residence, 

8. Same.— The fact that others who are made parties defendant assert an ad- 
verse interest in the land will not constitute the proceeding such a suit in- 
volving title to land as to require or authorize its institution in the county 
where the land is situate. 

4, SuRVEyors.— Deputy surveyors in unorganized counties attached to survey- 
ing districts are but aids to the district surveyor as such; it was not the pur- 
pose of the legislature in providing for their appointment to make them 
independent of the district surveyor, nor does their appointment relieve 
him from the duty of making surveys in such unorganized counties. 

5. PLEADING IN MANDAMUS.—See statement of this case for allegations in a 
petition for mandamus to compel a surveyor to make a survey, held suffi- 
cient. 





*The record in this case was not obtained in time to publish the opinion in 
62 Texas. 
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Aprgat from Bexar. Tried below before the Hon. Geo. H, 
Noonan. 

Appellant brought this suit for a mandamus to compel W. M. 
Locke, as district surveyor of Bexar land district, to make surveys 
of certain land described in plaintiff’s petition and situated in the 
county of Zavalla; and to make correct field notes of said surveys 
and return the same to the general land office. 

The following were the material allegations of plaintiff’s petition; 

First. That the defendant, W. M. Locke, had his office as dis. 
trict surveyor of Bexar land district in, and was a citizen of, the 
county of Bexar and state of Texas. 

Second. That on the 22d day of July, 1881, the commissioner of 
the general land office issued to appellant ninety-five alternate land 
certificates for six hundred and forty acres of land each. 

Third. That appellant was the owner of all said certificates, 

Fourth. That by several files and entries and amendments thereto, 
all of which were set out in plaintiff's petition, and copies thereof 
attached to the petition as exhibits, plaintiff, during the months of 
January and February, 1882, filed said certificates in the office 
of W. M. Locke, district surveyor, etc., and entered the same for 
survey upon the land described in plaintiff’s petition; and that the 
files and entries were recorded in the register of entries in the dis- 
trict surveyor’s office, as required by law. 

Fifth. That the land so filed upon was, at the date of the file 
and entry, vacant, unappropriated public domain of the state, sub- 
ject to file, entry, location and survey by virtue of the certificates. 

Siath. That the land so filed upon was situated in the unorganized 
county of Zavalla, and that county, at the date of said entries and 
at the date of the institution of this suit, was situated within and 
formed a part of Bexar land district, and was within the official 
jurisdiction of W. M. Locke, as district surveyor. 

Seventh. That on the 20th day of June, 1882, plaintiff tendered 
said Locke the full amount of the official fees to which he was en- 
titled for making the survey of the land, and that he acknowledged 
the tender to be sufficient in amount, but refused to accept the 
same. 

Eighth. That upon making the tender the plaintiff demanded of 
Locke that he proceed to survey the land, by virtue of the certifi- 
cates, and make out correct field notes of surveys and record the 
same in his office, and return the same to the general land office, as 
it was his official duty to do; but that Locke refused to perform his 
said duty, or any part thereof. 
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Ninth. That by the said refusal plaintiff was rendered powerless 
to have the land surveyed, as required by law; and that he was en- 
tirely without remedy in the premises, unless the same be afforded 
by a writ of mandamus. 

Tenth. That William S. Caruthers, of Travis county, Texas; 

Benjamin F. Buzard, of Buchanan county, Missouri; Moses Hilliard 
and Joseph 8S. Nanson, of St. Louis county, Missouri, and Gilbert 
q ‘A. Searight, of Wyoming Territory, were “ wrongfully, unlawfully 
and fraudulently claiming, or pretending to claim, title to certain 
portions of the lands before described; but your petitioner does not 
know, and cannot show, the exact nature of said pretended claim, 
nor the portions of said land so claimed, but your petitioner alleges 
and charges that said pretended claim, or claims, are without 
foundation in law or fact, and are a fraud upon and an injury to 
your petitioner.” 
{ , Eleventh. Prayer was made for citation to the claimants to ap- 
pear and show cause why a peremptory writ of mandamus should 
not issue against W. M. Locke, district surveyor, etc., as prayed 
for; and further for a rule requiring W. M. Locke to appear and 
show cause why a peremptory writ of mandamus should not issue 
against him; and that, upon final hearing of the cause, such writ 
may issue commanding Locke to make an official survey of the 
land, by virtue of said certificates, and to make out correct field 
notes of said surveys, and record the same in his office, and return 
the same, together with the certificates and the written entries and 
applications, to the general land office. 

This petition was presented in open court, and an order made that 
the clerk issue the citations and rule prayed for, and that the same 
be made returnable on the first day of the next term of the district 
court of Bexar county. 

The clerk issued the rule to the surveyor, in accordance with said 
order, setting forth therein all the material allegations in plaintiff’s 
petition, and requiring the said surveyor to appear'‘and show cause 
why the writ of mandamus prayed for should not issue. 

Locke appeared by attorney and filed what he styled a motion to 
“quash the alternative writ of mandamus,” on various grounds 
stated in the motion. 

Caruthers, Searight, Buzard, Hilliard and Nanson appeared by 
: attorney and demurred to the petition upon various grounds, among 
: others the following: 

| 5th. It appears from the face thereof that it is an action to try 
the rights and titles of the defendants to land situated beyond the 
Vou, LXIIT— 40 
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limits and jurisdiction of Bexar county, and that this court has no 
jurisdiction of the subject-matter of the action touching the interest 
of these defendants. 

The motion by the surveyor, Locke, to quash the alternative writ 
of mandamus, and the demurrer to plaintiff’s petition, coming on to 
be heard, the court rendered judgment sustaining the motion and 
demurrer and dismissing the cause. 


Ogden, Ogden & Johnson, for appellant, on alleged error in the 
ruling on the motion to quash, cited: United States v. Schurz, 102 
U.S., 392; 4 Wait’s Act. & Def., p. 359; High on Ex. Leg. Rem., 
pp. 390, 501-3; Moses on Mandamus, p. 201; art. 1446, R. S.; Fitz- 
hugh v. Custer, 4 Tex., 391; Murphy v. Wentworth, 36 Tex., 147; 
Smith v. Power, 2 Tex., 67; Watkins v. Kirchain, 10 Tex., 375; 
Horton v. Pace, 9 Tex., 81; Winder v. Williams, 23 Tex., 601; Ed- 
wards v. James, 13 Tex., 52; De Montel v. Speed, 53 Tex., 339. 


Bethel Copewood, for appellees, that the petition for mandamus 
was not sufficient, cited: R.S., arts. 1181, 1185, 1187, 1189, 1195, 
1827, 1329, 1330, 1333, 3863, 3917, 4785, 4786, 4795; Tapping on 
Mandamus, 425, side pp. 389, 343, 365, 369, 382; Arberry v. Beavers, 
6 Tex., 457, 464; Cullem v. Latimer, 4 Tex., 329 ; Houston Tap, ete., 
R. Co. v. Randolph, 24 Tex., 317; Moses on Mondewes. 19; Hoxey 
v. County Com. of Somerset, 25 Me., 333; Tabor v. Com., 29 Tex., 
mm; Miller v. Hays, 42 Tex., 486; De Montel v. Speed, 53 Tex., 
339; Sayles’ Texas Pl. sec. 7; Story’s Pl., secs. 249, 3st, 259, 261, 
962, 264; Murray v. Hoboken Land, etc., Co, 18 How., 272; Pen- 
noyer v. } Neff, 95 U. S., 733; Cooley's Const. Lim., 435 (old p. 355), 
493, 495; Huntsman v. State, 12 Tex. Ct. App., 645: Board of Land 
Com. v. Bell, Dallam, 367; Goodwin v. Glazer, 10 Cal., 333. 

On jurisdiction, he cited: Tapping on Mandamus, 343 , 365, 366, 
373, 389; Cooley’s Const. Lim., 493, 495; Com. v. Smith, 5 Tex., 
484-5; Tabor v. Com., 29 Tex., 521; 7 Co., 8a; 1 Chitt. Pl. 271; 
Com. Dig., Actions, N. 4; R. S., art. 4795. 


H. FE. Barnard, ai\so for appellees, filed a printed argument. 


Warts, J. Com. Arr.— This is a proceeding to compel appellee 
Locke, as district surveyor of the Bexar land district, to survey the 
lands described in the petition, and to return the field notes thereof 
to the general land office. While that is the principal object, the 
other appellees, who assert some kind of claim to the land, are inci- 
dentally brought into the case, so as to more certainly enable ap- 
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pellant to accomplish the primal object of the proceeding. In such 
cases all persons who assert any claim to the land are proper parties, 
and should be required to appear and assert their claim, so as to 
enable the court to determine whether or not it is such as ought to 
preclude the complainant from securing the survey. 

That is, if it should appear that others assert a claim to the land, 
this would be sufficient to defeat the application, unless such parties 
are brought before the court so that their rights might be deter- 
mined, or rather to enable the court to determine whether they have 
any such right to the land as would defeat the application and 
preclude the survey. Tabor v. Commissioners, 29 Tex., 516; Smith 
v. Power, 2 Tex., 57; Watkins v. Kirchain, 10 Tex., 375. 

As the principal object and purpose of the proceeding is to com- 
pel the surveyor to perform an official duty, the venue of the suit 
is to be determined by the county of his residence. 

While Zavalla county is in the Bexar land district, it is attached 
to the county of Frio for judicial purposes, and Frio county is not 
in the Bexar land district. Gen’l Laws 1881, p. 68; R. S., art. 3883. 

Now, unless the suit would come within some one of the excep- 
tions to the general rule, that the defendant must be sued in the 
county of his residence, it-is certainly true that Locke, as the sur- 
veyor of the Bexar land district, could not be sued in Frio county 
to compel him to perform an official act in his district. 

And so far as Locke is concerned, it is very clear that the suit 
does not come within any of the exceptions to the general rule, 
and as to him, unless influenced by other considerations mentioned 
hereafter, it must be admitted that the suit was properly brought 
against him in the district court of Bexar county. 

However, the proposition is asserted, that, as to the other appellees, 
the effect of the suit is the trial of the title to land, and hence as to 
them the suit must be brought in the county where the land is situ- 
ated. 

In the construction of the Revised Statutes the primary rule em- 
braces all of its provisions. None of them are subject to a strict 
construction. Whether general provisions or exceptions, all alike 
must be liberally construed with a view to effect the object sought, 
and to promote justice. 

Then let it be conceded that the result of this proceeding might 
affect the rights of the other appellees to the land. That is, while it 
cannot be considered a suit for the recovery of land or damages 
thereto, or to remove incumbrances upon the title, or to quiet the 
title, within the contemplation of clause 13 of article 1198, Revised 
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Statutes, still the judgment rendered in this case might have the 
effect to conclude these appellees from again asserting the same right 
or interest against appellant; but that would result from an applica- 
tion of the doctrine of estoppel, and not because it is a suit for 
the recovery of land or damages thereto in contemplation of the 
statute. 

: Such a construction as that contended for by the appellees cannot 
be maintained either upon reason or by authority. If it is true, 
then there is no court in which appellant can secure an adjudication 
upon its rights. And that would render the declaration in the Bill 
of Rights, that “all courts shall be open, and every person for an in- 
jury done him in his lands, goods, person or reputation shall have 
remedy by due course of law,” the merest bombast. What profit is 
it to appellant that “all courts are open,” if in none of these it can 
secure a remedy “ by due course of law?” 

' Notwithstanding all the allegations in the petition may be liter- 
ally true, that is, the land at the time of the location may have been 
unappropriated public domain, and subject to appropriation by the 
certificates filed by appellant, and notwithstanding everything had 
been done which would entitle appellant to a survey, still this would 
not constitute such title as would sustain an independent action 
against the other appellees. To sustain such an action for the re- 
covery of the land, both a location and survey are essential. RK. &., 
art. 4795. 

. Following up that construction, no suit could be maintained 
against Locke alone to compel him to make a survey, because it ap- 
pears that the other appellees are asserting some kind of a claim to 
the land. Upon the one hand they cannot be made parties; upon 
the other, without making them parties there can be no adjudication. 

‘Surely such a result is not a sequence to the application of the 
primary rule of construction, for this would work a defeat of the 
object sought, and would promote the greatest injustice. 

Mandamus was originally a prerogative writ which issued from 
the king’s bench only to prevent a failure of justice, and where there 
was no other adequate legal remedy to enforce the performance of 
some duty in which the complainant was interested. 

With us, as originally, it is issued only to prevent a failure of jus- 
tice, and when there is no other clear and adequate remedy to en- 
force the performance of the duty. 

There is nothing in the proposition so zealously urged by appellees 
in support of the judgment below, that appellant had an adequate 
legal remedy by an action for damages on Locke’s bond. It isa 
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sufficient answer to that proposition to remark that an action for 
damages on the official bond of the surveyor, while it might result in 
a moneyed judgment against Locke and his sureties, would not result 
in the enforcement of a performance of his official duty to make 
these surveys for appellant. True, it might deter him from a refusal 
hereafter to perform his official duties, but that would not secure to 
appellant the land to which it might be entitled by virtue of these 
locations. 

It is claimed that by reason of articles 3849 to 3853 of the Revised 
Statutes, the district surveyor is measurably relieved from doing 
field work in unorganized counties, and that while he may make 
surveys therein, the duty is not absolutely imposed by law. 

It certainly was not the intention of the legislature, in providing 
for the appointment of deputy surveyors in unorganized counties, to 
make them independent of and place them above the district sur- 
veyor. They are but aids to the district surveyor in the discharge 
of his official duties as such. His powers are not impaired nor his 
duties curtailed by the appointment of the deputy. While it is not 
necessary for us to determine whether or not such a proceeding could 
be maintained against one of these deputies, we have not the slight 
est doubt but that in a proper case it may be maintained against 
the district surveyor. 

If the land was in fact vacant, unappropriated public domain and 
subject to location at the time the file was made, then the district 
surveyor will not be heard to refuse a survey on the ground that it 
is doubtful whether he or his deputy should do the work. The law 
in such case clearly imposes the duty upon the district surveyor, 
either to make the survey himself or else to have it made by his 
deputy. In this respect they are considered inseparable,— the work 
of the deputy is the work of the surveyor; for it must receive his 
official sanction before it has validity. R. 8%., art. 3842. 

Formerly greater certainty in the allegations contained in the 
petition for a mandamus was required than in ordinary cases. And 
it is not necessary in this case to determine whether or not that rule 
of strictness in pleading has been in any manner modified by the 
provisions of the Revised Statutes. 

With respect to certainty in pleading in this character of suit the 
rule has been stated as follows: that the petition should state dis- 
tinctly and precisely the circumstances so as to show that the party 
is entitled to this remedy; that the plaintiff has a clear right to, 
and that it is plainly the duty of the officer to perform the thing 
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demanded. Cullem v. Latimer, 4 Tex., 329; Arberry v. Beavers, 6 
Tex., 457. 

In this case the allegations are quite as certain and specific as is 
required by the most stringent rule of pleading. It is alleged that 
the certificates. were valid and belonged to appellant; that the file 
was duly and legally made; and that the land at the time of the 
file was “vacant, unappropriated public domain” and subject to lo- 
cation by virtue of the certificates; and that Locke was the district 
surveyor of the Bexar land district, in which the land was situated; 
and notwithstanding his fees had been tendered, he refused to make 
the survey. Admitting the truth of these allegations, then certainly 
there can be no room for doubt as to the right of appellant to 
have the surveys made, and the correlative duty of Locke to make 
them. 

While perhaps, in accordance with the practice elsewhere, the pro- 
ceedings had below upon the filing of the petition were not in ac- 
cordance with the usual practice here, under our system the better 
practice would seem to be to file a petition as in other cases, praying 
fer process, and upon final hearing an order directing the officer to 
perform the act. Service upon this petition should be made in the 
same manner as in ordinary suits. 

Here, however, upon the filing of the petition a rule was entered 
by the court requiring the officer to appear at the next term of the 
court and show cause why the mandamus should not issue. This 
was not an alternative writ of mandamus. It did not command the 
officer to make the surveys or else appear and show cause for failing 
todoso. But it was a simple rule requiring him to appear at the 
mext term of the court and show cause why an order should not be 
made directing him to perform the duty. It was an informal mode 
of service, but Locke appeared in response thereto, and that is suffi- 
cient for the purposes of this case. 

Our conclusion is that the court erred in the several rulings sus- 
taining the motion of appellee Locke, and the exceptions of the other 
appellees, and in dismissing the petition. And we therefore recom- 
mend that the judgment be reversed and the cause be remanded. 


REVERSED AND REMANDED, 


[Opinion adopted February 17, 1885.] 
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Fretpine & Gwynn v. Amos Du Boss er AL. 
(Case No. 5215.) 


1. EstopreL.—If one holding a recorded mortgage lien on land, to secure the 
payment of a note, represents to another, about to purchase the land from 
the mortgagor, that there is no lien or incumbrance on the property, and 
that all liens had been discharged, and such other, influenced by such 
representations, purchases the land, with no actual notice of the mortgage, 
and pays for it, such mortgagee, as well as the assignee of the note after 
maturity and after such representations were made, is estopped from the 
enforcement of the mortgage, and the purchaser takes the title free there- 
from. 


Avprrat from McLennan. Tried below before the Hon. B. W. 
Rimes. 

On the 30th day of October, 1882, Fielding & Gwynn, of New 
York city, filed their petition against Amos Du Bose, E. Dickey 
and ©. H. Higginson, for a balance due on a note for the sum of 
$2,116.25, executed by the said Amos Du Bose to one I. C. Du Bose 
on the 23d day of January, 1878, and due on its face one day after 
date; which note had been indorsed to plaintiffs by said I. C. Du 
Bose on June 3, 1881; and also to foreciose a deed of trust or mort- 
gage upon certain premises in Waco, then in the possession of Dickey 
and Higginson, which mortgage was executed by Amos Du Bose to 
secure the note, on the 14th day of May, 1878, and recorded in the 
records of McLennan county on the 15th day of May, 1878. By 
the terms of that mortgage the note was extended for six months 
from the date of the mortgage. Amos Du Bose made default. The 
defendants Dickey and Higginson answered, claiming title to the 
premises in controversy, free of incumbrance, by reason of acts and 
declarations on the part of I. C. Du Bose, at and about the time of 
the purchase of the premises in controversy from Amos Du Bose, 
by Greaves, Osborne and Cross, in August, 1878, said parties being 
the remote vendors of the defendants Dickey and Higginson. 

Verdict and judgment in favor of the defendants Dickey and Hig- 
ginson. 

The defendants Dickey'and Higginson pleaded that on the Ist 
day of August, 1878, by written contract, Greaves, Osborne and 
Cross purchased the mortgaged premises from Amos Du Bose, the 
mortgagor, for the sum of $5,000, to be paid as follows: $100 in 
cash), $400 to be paid on September 1, 1878, and notes aggregating 
$4,500 to be executed and delivered to Amos Du Bose by G., O. and 
C.; and Amos Du Bose covenanted, upon the payment of the notes, 
to execute to G., O. and C. full assurance of title in fee-simple, clear 
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of all incumbrances. That I. C. Du Bose was the brother of Amos, 
and at the time of making said contracts, and before the payments 
were made, he, I. C. Du Bose, stated to A. E. Osborne, one of the 
purchasers, who specially inquired of him, that Amos Du Bose 
could make a good title to said lot, and that there was no incum.- 
brance upon the property to prevent Amos from making a good i 
title; that relying on the statement so made, and after Greaves and 
Cross were informed thereof, and all of the purchasers believed 
them to be true, the purchase was made, the $100 was paid at the 
time, and the $400 was paid afterwards, to I. C. Du Bose, or to 
Amos Du Bose, with full knowledge on the part of I. C. Du Bose; 
that afterwards Cross sold out his interest to Cassaday on 24th 
April, 1879, and the contract was then changed, so that the notes 
were never executed, but in lieu thereof Greaves, Osborne and 
Cassaday paid to Amos Du Bose $1,000, and gave their notes for . | 
$3,400 in different sums and maturing at different times, and there- 
upon Amos Du Bose executed to them his warranty deed for the 
premises, specially warranting against allincumbrances. That L. ©. 
Du Bose, knowing all these facts, advised and counseled with Cas- 
saday in regard to the purchase by him of the Cross interest, prior : 
to that purchase and payments, and knew of the notes being after- . 
wards paid, and never in any way made known to Greaves, Osborne 
and Cassaday that he had a lien on the premises, and said purchase , 
was made by G., O. and C., and they made said payments, without 
knowledge of any lien; that afterwards, Greaves and Cassaday sold 
out to Osborne, and Osborne sold to Streeter, and Streeter to 
Dickey and Higginson, and that all the purchase money on these 
several transactions had been paid; that I. C. Du Bose received the 
greater portion of the $1,000 paid to Amos Du Bose by Greaves, 
Osborne and Cassaday, with full knowledge as to the source from 
which it came; that defendants and those under whom they claim 
had been in possession of the premises since the purchase in 
1878, and none of them had any knowledge of any claim by I. C. 
Du Bose, and every vendor stated to his vendee that the premises 
were unincumbered, before their respective purchases and pay ments, 
and none of them had any knowledge of this lien until this action 
was brought; that I. C. Du Bose, by his acts and declarations 
aforesaid, was estopped, as were also plaintiffs, who took said note 
after maturity. 

1. Plaintiffs introduced the note and deed of trust in evidence, 
with all indorsements on each; and also an acknowledgment in 
writing from Amos Du Bose of the justness of the debt. 
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9. Defendants introduced a written contract between Amos Du 
Bose and James Greaves, A. E. Osborne and Thos. Cross, made 
August 1, 1878, wherein Amos Du Bose covenanted and agreed to 
make to the other parties a warranty deed, clear of all incumbrances, 
etc., to the premises in controversy, upon the full payment of the 
— money by said parties. The consideration of the purchase 
was $5,000, to be paid as follows: $100 cash; $400 on September 1, 
1878; and balance in notes for different amounts, maturing from 
November 1, 1878, to March 1, 1879. There were also stipulations 
as to possession, insurance and forfeiture in case of non-payment of 
the purchase money notes, which are not material. 

8. Defendants proved sale by Thos. 8. Cross of his interest to 
W. A. Cassaday; a deed from Amos Du Bose to A. E. Osborne, 
James Greaves and William A. Cassaday, conveying the premises 
in controversy, which deed is dated April 24, 1879, and was recorded 
March 20, 1879; a release from Amos Du Bose for the vendor’s lie 
on the above purchase, dated November 15, 1881, and recorded De- 
cember 2, 1881; a conveyance by Cassaday and Greaves to Osborne 
of their interest in the premises, dated May 26, 1880, and recorded 
March 22, 1881. Conveyances from Osborne to Geo. D. Streeter, and 
from Streeter to Dickey and Higginson, the defendants, were also 
in evidence. 

Defendants proved by W. A. Cassaday, who testified by deposi- 
tion, the following facts in substance: That Amos Du Bose and I. 
C. Du Bose were brothers; witness purchased a one-third interest in 
the premises in controversy from Cross, date not remembered, and, 
by arrangement, Amos Du Bose made a deed to Greaves, Osborne 
and witness; witness does not remember date or consideration of 
deed, except that one of the payments was $1,000. “I. C. Du Bose 
knew I was about to purchase the interest of Cross in said premises, 
and he in person, with Amos Du Bose, approached me about the in- 
tended purchase, and advised me that it was a good thing and I 
ought to purchase. This was a week or ten days before the pur- 
chase. I. C. Du Bose was present at all interviews between me 

and Amos Du Bose during the pendency of the trade. I was going 
to draw the papers, but I. C. Du Bose and Amos Du Bose both said 
they would draw a paper and submit it to Greaves, Osborne and 
myself next morning. This occurred at my office over Waco Na- 
tional Bank. I. C. Du Bose drew the deed and was present when 
the trade was closed and the cash payment turned over to Amos. 
The reason I know that I. C. Du Bose was cognizant of all the facts 
in the trade and the payment of the sums of money to Amos Du 
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Bose by Greaves, Osborne and Cassaday, were that he approached 
me in favor of making the trade in the first place, and was present 
at all the interviews between Amos Du Bose and myself, advising 
Amos Du Bose how to proceed, and because I talked to him often 
during the trade; and he asked me when said sums were ready to 
be turned over to Amos, and was always with him when said sums 
were turned over to Amos. He saw the money actually paid. I. 
C. Du Bose never mentioned any incumbrance on said land, and the 
only lien he mentioned was one on two or three gin stands, the 
notes for which, he claimed, were turned over to him in settlement 
between Winship and himself. This was the only lien ever men- 
tioned by I. C. Du Bose to me cr in my hearing.” 

On cross-examination, the witness Cassaday further testified, as 
follows: 

The date of the first conversation between I. C. Du Bose and my- 
self was a week or ten days prior to the sale to Greaves, Osborne 
and myself by Amos Du Bose; this occurred in front of the Waco 
National Bank in Waco, Texas. Amos Du Bose, I. C. Du Boseand 
myself were together, and no others. I cannot give the exact lan- 
guage of the conversation. Amos approached me on my contem- 
plated purchase from Cross, and IL. C. Du Bose expressed himself as 
thinking it a good thing, and advised me to make the purchase. At 
a subsequent time prior to the purchase, Amos Du Bose, I. C. Da 
Bose, James Greaves, A. E. Osborne and myself met in my office to 
complete the articles of the trade. 

The ground was thoroughly gone over and articles of trade 
arranged at the time, except as to Cross’ sale to me. I. C. Du Bose 
took part freely in the conversation, which was general. I can only 
give the sum of what was said and done there, but the exact lan- 
gvage at this date it is impossible for me to give. In answer to a 
direct question to Amos Du Bose, propounded by A. E. Osborne, as 
to whether there was any lien, and why Amos had not recorded 
releases from Winship and J. G. Harrison, Amos replied that there 
were no liens except those for which he had releases and would 
record. I. C. Du Bose substantiated Amos’ statement, and said 
Amos had everything released straight, and was in duty bound to 
record the releases. I never knew of the deed of trust from Amos 
to I. C. Da Bose, and the latter never hinted such a deed, and many 
times denied that any lien existed except such aS Amos had releases 
for. I had no actual notice of such a deed of trust until the fall of 
1882, when Dr. Geo. Streeter notified me of it. I never heard L. C. 
Du Bose mention any deed of trust in any manner; neither did 
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Amos; and not knowing anything of said deed of trust, of course I 
never heard I. C. Du Bose deny its existence. I never heard I. C. 
Du Bose deny having a deed of trust from Amos, or deny claiming 
under the same, but he did say there were no liens existing except 
such as Amos Du Bose held unrecorded releases for. I. C. Du Bose 
was present at all interviews, and he either wrote the deed himself 
or instructed Amos howto draw it. I think L C. Du Bose drew the 
deed. He had it in his possession the day the trade was made. I 
don’t know where it was written. I. C. Du Bose was present when 
it was delivered and payment made. Greaves and I sold out to 
Osborne, who paid the purchase money notes in full through Ander- 
son & Flint. I know of no release of the trust deed of I. C. Du 
Bose, and never heard him mention it in any manner, up to this time. 

James Greaves testified, for defendants, that during the time 
himself, Osborne and Cross were negotiating for the property, IL C. 
Du Bose assisted Amos in selling the property, but the witness, 
during that time, never heard I. C. Du Bose say that he did or did 
not have a deed of trust on said property; that he, witness, heard 
A. E. Osborne ask Amos Du Bose, in the presence of I. C. Du Bose, 
if all the prior vendors’ liens on said property had been satisfied, 
and I. C. Du Bose said they had all been paid off and that Amos 
had releases and would have them recorded; and I. C. Du Bose said 
that Amos could make a good title to the property, and that any 
title we took from Amos would be good. Witness did not examine 
the records to ascertain about the condition of the title, but in- 
trusted that matter to Osborne, who did most of the trading and 
negotiating about the matter. Witness was present at several of 
the talks about the trade, at which Amos and I. C. Da Bose were 
present, but he never, at any time, heard I. C. Du Bose say any- 
thing about having or not having a deed of trust on the property; 
but he did say that any title Amos would make would be a good 
title. 

A. E. Osborne testified for defendants substantially as Cassaday 
did as to the original contract of purchase and payments, etc., and, 
in addition thereto, the following upon the question of estoppel: 
That I. C. Du Bose was present with Amos Du Bose during the 
negotiations, and that pending the execution of the deed from 
Amos to Greaves, Osborne and Cassaday the witness asked I. C. Du 
3ose if said property was free from all liens, meaning prior liens, as 
witness intended, to which I. C. Du Bose replied that said liens had 
all been paid off, and that Amos had releases of said liens and 
would record them. I. C. Du Bose said that all liens on said prop- 
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erty had been paid off and the property was clear of all liens, and 
any title that Amos would make would be good. Witness relied on 
the statement of I. C. Du Bose, and made no further examination 
into the title. During the negotiations I. C. Da Bose never gaid 
that he did or did not have a deed of trust on said property; he 
never mentioned a deed of trust, but said the property was clear of 
all incumbrance. 
There was much other and conflicting testimony. 


Clark & Dyer, for appellants, cited, on estoppel: Page v. Arnim, 
29 Tex., 54; Burleson v. Burleson, 28 Tex., 383; Scoby v. Sweatt, 
28 Tex.,713; Bigelow on Estoppel, 3d ed., pp. 477, 484, 490, 502, 520, 
529, 541; 2 Pomeroy’s Eq., sees. 805, 812; Markham v. Carothers, 
47 Tex., 22; H. & T. C. R. Co. v. Terry, 42 Tex., 451; Andrews », 
Smithwick, 20 Tex., 111; Smith » Montes, 11 Tex., 24; Moore », 
Bowman, 47 N. H., 494; 2 Pomeroy’s Eq., sec. 813. 


Anderson & Flint, for appellees. 


Devany, J. Com. Arr.— The plaintiffs received from I. C. Da 
Bose, long after its maturity, the note on which this suit is brought. 
Whatever defenses, therefore, could have been successfully urged 
against Du Bose, had he brought the suit, would be good against 
the plaintiffs. The question then is: Could the plea of estoppel, on 
which the defendants rely, have been maintained against I. C. Da 
Bose as plaintiff? 

In the case of Page v. Arnim, 29 Tex., 71, the court, after re- 
marking that the question of estoppel zz pais had been somewhat 
elaborately discussed in the cases of Burleson v. Burleson and Scoby 
vw. Sweatt, 28 Tex., 383, 713, proceed as follows: “In the first of 
those cases it was held that the tacit presence of the owner, and his 
knowledge of the sale, will not estop him if the purchaser is other- 
wise informed of the true state of the title. And in the second it 
was decided that the acts from which the estoppel is claimed to 
spring must have in some way induced or influenced the purchaser; 
that the basis upon which such estoppel rests is actual or construct- 
ive fraud on the part of the owner, or such facts as would be tanta- 
mount to a fraud, if he were permitted to recover the property.” 
These cases have been recognized and followed in our courts. 

In the case before us, counsel for appellants present us with six 
propositions, the last three of which seem to go a little beyond the 
doctrine generally recognized by our courts. They state their fifth 
proposition thus: “The party invoking the estoppel must have been 
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induced to take action and change his position solely because of the 
representation.” The correct rule is that above quoted, that the 
“acts from which the estoppel is claimed to spring must have in 
some way induced or influenced the purchaser.” To show the sense 
in which counsel use the word “induced,” we quote the following 
passage from their argument: “ A. E. Osborne, another of the orig- 
inal purchasers, testifies as follows: ‘I relied on the statement of I. 
C. Du Bose and made no further examination into the question of 
title, and made the trade and took the deed for the property to my- 
self, Greaves and Cassaday ;’ but (say counsel) he does not say that 
the representations constituted any inducement to the trade, and, but 
for said representations, he would not have made the purchase.” 
Nor was it necessary that he should have said so. In order to estop 
I. C. Du Bose in this case it was not necessary that he should have 
originally suggested this trade or have brought it about, or that he 
should have contributed materially to its consummation. 

The case against Du Bose is not that he caused the purchasers to 
make the trade, but that by his fraudulent representations he put 
them off their guard, and prevented an investigation on their part 
which would have discovered his lien and have enabled them to 
guard against it. At the time of the first negotiation for the pur- 
chase between Greaves, Osborne and Cross on the one side, and 
Amos Du Bose on the other, the lien of L C. Du Bose was of record 
in the county. In that state of the case I. C. Du Bose was not 
bound to come forward and tell these parties that he had a lien 
upon the property. Having put this mortgage on record, and thus 
given the notice which the law required him to give, he might safely 
suppose that all subsequent purchasers from Amos Du Bose would 
examine the record and ascertain the existence of his lien. Bales 
v. Perry, 51 Mo., 449; Sulphine v. Dunbar, 55 Miss., 255. He was 
not bound to interfere in order to protect those who had the means of 
protecting themselves, especially if he was in no way connected with 
the particular transaction. But this is as far as the authorities go. 
If he interfered in the matter, and by false representations pre- 
vented inquiry as to his lien by the purchasers, he cannot after- 
wards set it up against them. David ». Park, 103 Mass., 501; 
Kingman v. Graham, 51 Wis., 233. 

Precisely what information was given at the first negotiation is 
not entirely clear from the evidence. According to the witness 
Cross, who was one of the parties, something was said about a lien, 
but whether it was upon the land, or upon some personal property 
which was then on the land, the witness could not say. The lien of 
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I. C. Du Bose was upon the land as well as upon the personal 
property. About a year afterwards a second negotiation took 
place, in which Cassaday took the place of Cross asa purchaser. At 
this time the whole matter was canvassed and I. C. Du Bose took 
an active part in the entire transaction. In answer to a question 
whether there were any liens upon the property, he answered that 
they had all been discharged, and that Amos Du Bose held the re. 
leases, which should be recorded. This seems to have quieted all 
apprehension, and the purchase was made. 

Counsel for appellants insist that as Du Bose did not specifically 
mention his own lien, he ought not to be held estopped. But the 
language was such as would include his own lien; and, in the second 
place, there is no evidence in the record that there was at that time, 
or had been, any other lien upon the property. There can hardly be 
a doubt that his declaration deceived the parties to their prejudice; 
and it is difficult to believe that he did not know that he was de 
ceiving them. 

The judgment should be affirmed. 
AFFIRMED. 
[Opinion adopted February 13, 1885.] 
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Wo. Lirrte v. B. B. Wearuerrorp. 
(Case No. 1851.) 


1, CERTIFICATE OF ACKNOWLEDGMENT.— The certificate of the officer to a deed 
executed by agents, to the effect that the agents, naming them, were 
personally known to him, and that each of them had acknowledged the exe- 
cution of the deed as agent, and being otherwise sufficient, is a sufficient 
compliance with the statute requiring him to certify that they were the in- 
dividuals who signed the instrument. 

2. CONVEYANCE — DEED — ATTORNEY.— A conveyance of land made by an attor- 
ney, as such, who has a power coupled with an interest, ‘‘ either in the land 
itself or the proceeds of a sale thereof,” conveys the entire estate. The 
attorney will be presumed to have elected to take his interest in the pro- 
ceeds of sale. 

8, LAND CERTIFICATE — LAPSE OF TIME.— An agent was placed in possession of 
a genuine conditional land certificate, in 1839 or 1840, to locate the same, by 
one not shown to have been the true owner, which, after obtaining posses- 
sion of the unconditional certificate, he located. About twenty years after 
receiving the certificate, the party who thus received it, hearing of the 

death of him who delivered it to him, asserted claim to the land covered 

by the certificate and patent which had been issued to the heirs of the 
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grantee. Suit was brought by the true owner to recover the land in 18°0. 


Held, that the party who thus received the certificate to locate could not bes 
. . . > fed 

resist the claim of the true owner, under a claim for services. Lapse of no 

time cannot avail him as a defense. In this case there was no such adverse : 


possession shown as would bar the right of the true owner, 



































Aprrat from Hood. Tried below before the Hon. T. L. 
Nugent. 

On August 30, 1881, Weatherford brought this suit against Little 
to recover the land described in the petition, to remove cloud from " 
and to quiet his title thereto; claiming that the land was patented 
to the Gazley heirs; that they conveyed the same to Tingley by 
and through their agents, Lockart and Rucker, and that Tingley 
conveyed to him. . 

Appellant answered by general denial, not guilty, and several a 
special pleas, asserting limitation both as to the conditional and 
unconditional certificate, and limitation as to the land. 

Upon the trial the court adjudged a five-sixth undivided interest 
to Weatherford, and a one-sixth undivided interest to Little, from 
which he (Little) appealed. 

Little, as a witness for himself, testified in substance: -~That in 
1839 or 1840, in the city of New Orleans, La., Ellis handed to him 
the conditional certificate, saying: “Here is a land certificate l 
purchased in Houston, Texas, and paid for it in goods; take it and 
locate it.” 

He took and held the certificate for Ellis until he obtained 
through his agent the unconditional certificate, by virtue of which 
the land was located and patented. There was no agreement be- 
tween Ellis and himself as to what he was to have for making the 
location. Eilis at the time owed him $200 for borrowed money 
which he never paid. Ellis went to Boston, Mass., and after about 
twenty years he lost sight of him. Finally hearing of his death, 
witness asserted a claim to the land. 

It appeared that McKenzie oceupied the land from 1861 to 1875; 
says he did not claim the land; he bought improvements from Truit 
and sold them to Haynes. Never claimed the land for himself or 
any one else. Haynes held it about six months, asserting no claim 
to it. He then rented from Haynes and occupied it about twelve 
months, and Haynes then sold the place and improvements to Mes- : 
senger. The first possession of Little which could be considered bi 
adverse was about 1879. This suit was brought August 30, 1880. ; 
Little claimed that McKenzie held for him. This was denied by ' 
McKenzie. 
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Thos. T. Ewell and McCall & McCall, for appellant, cited: Coch- 
rane v. Farris, 18 Tex., 851; Portis ». Hill, 14 Tex., 72; Word », 
Drouthett, 44 Tex., 366, 371, 375; Smith v. Garza, 15 Tex., 155; 
Winburn v. Cochran, 9 Tex., 123; Lindsay v. Jaffray, 55 Tex., 627; 
specially Hunt v. Turner, 9 Tex., 386; McDow v. Rabb, 56 Tex., 
155; Rowe v. Heath, 23 Tex., 614; Hancock v. Butler, 21 Tex., 804; 
R. S., arts. 4308, 4309, 4311, 4312. 

On the certificate of the officer to the deed, they cited: Peterson 
v. Kilgore, 58 Tex., 90,91; Cox v. Bray, 28 Tex., 247; Word », 
Drouthett, 44 Tex., 370, 372, 373; Smith’s Lead. Cases, vol. 2, side 
pages 458, 471-473; Hunt v. Turner, 9 Tex., 386; Lindsay v. Jaffray, 
55 Tex., 627. 


Cooper & Estes, for appellee. 


Warts, J. Com. App.— There is nothing in the objection to 
the admission of the deed from Mary Coldwell, George W. and 
John F. Gazley, on the ground that the certificate of acknowledg- 
ment was not in compliance with the statute. The officer certifies 
that Lockart and Rucker, the agents, were personally known to 
him, and that each of them acknowledged the execution of the deed 
us agent, etc. The point of the objection is that the officer did not 
certify that they were the individuals who signed the instrument. 
This exact question has been passed upon, and the certificate held 
to be in substantial compliance with the statute. Schramm »v. 
Gentry, decided at the present term [ante, 583). 

Appellant claims that by the power of attorney to Lockart and 
Rucker an interest was vested in them to the land which did not 
pass by the deed to Tingley. Whatever might be the effect of the 
instrument as between the parties to it, there can be no doubt but 
that all the interest of these parties passed to Tingley by the deed. 
The power of attorney provided that Lockart and Rucker should 
have an undivided half interest in the land, or else one-half of the 
net proceeds. As they conveyed the entire tract to Tingley by vir- 
tue of the power of attorney, they will be held to have elected to 
take half the proceeds. 

There is no sufficient evidence of an adverse holding of the cer- 
tificate prior to its location to preclude a recovery of the land by 
the Gazley heirs or their vendees. It appears that Ellis had the 
conditional certificate in the state of Louisiana, where he claimed 
that he had purchased it in the city of Houston, but it does not 
appear from whom he claimed to have made the purchase. He de- 
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livered the certificate to appellant, as the latter claims, for location. 
And he says that he never asserted any claim to the land certificate 
or the land, except as to the locative interest, until after Ellis’ death. 
It is not shown when the unconditional certificate was returned to 
this jurisdiction, but it does appear that the unconditional certificate 
was located upon and merged in the land very soon after it was 
issued in the name of the Gazley heirs. 

There is no pretense that there has been such an adverse posses- 
sion of the land by appellant and those through whom he claims as 
would bar the right of the Gazley heirs. 

In disposing of this appeal it is sufficient to remark that the judg- 
ment is sustained by the evidence, and, after a careful examination 
of the record, that we find no such error as would authorize a reversal 
of the judgment, and therefore report in favor of its affirmance. 


AFFIRMED. 
[Opinion adopted February 27, 1885.] 





Louis Treman v. G. W. L. Baxrr. 
(Case No. 4843.) 


1. Partition.— Where a life estate extends to only a portion of a tract of land, 
the owner of the remaining interest, whether in fee or for life, may enforce 
partition. But where the right to possess the entire property exists in one 
holding a life estate therein, if such person has no other estate, no right to 
partition exists. 

2. Same.— But if one by purchase or otherwise owns a life estate in land, and 
owns also a fee-simple interest in an undivided one-half thereof, he is enti- 
tled to have partition thereof. 

3. Same.— The statute, in its provisions regarding partition, does not contem- 
plate that either the court or jury should determine, in the first instance, 
whether the land is susceptible of partition. That fact is decided first by 
the commissioners, and only after their report that a fair and equitable 


division cannot be made, is the court empowered to order a sale to effect 
partition, 


Apprat from Guadalupe. Tried below before the Hon. Everett 
Lewis. 


W. E. Goodrich, for appellant. 


Jas. H. Burts, for appellee, on application for rehearing, cited: 
Freeman on Co-tenancy and Partition, secs. 338, 440, 441, 482; 


Freeman on Remainders, vol. 1, p. 338; Bouvier’s Institutes, vol. 5, 
Vou, LXIII— 41 
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pp. 82, 93; Packard v. Packard, 16 Pick., 194; Geigler v. Green, 6 
Watts, 106; Noren v. Wilson, 5 Humph., 310; Ellis ». Rhone, 17 
Tex., 131; Payne v. Benham, 16 Tex., 364; Robertson v. Robert- 
son, 2 Swan, 201; Rich v. Lord, 18 Pick., 322; Mussy v. Sanborn, 
18 Mass., 155; Mitchell v. Starback, 10 Mass., 5; Ackley v. Dagert, 
33 Barb., 176, and Ricker v. Dart, 4 Edw. (N. Y.), 668. 


Srayton, Associate Justice.— This action was brought by appel- 
lee to obtain partition of a lot in the town of Seguin. 

The petition alleges that the appellee “is the owner of nearly 
the entire interest in a certain lot of ground in the town of Seguin,” 
giving a description of the lot by its number and block, and that 
“Louis Tieman . . . claims to bea part owner of said property; 
and petitioner is of opinion that said Tieman has some interest in 
the same, but it is indefinite and very small. That, in the year 18—, 
by the judgment and decree of the supreme court of the state of 
Texas, said property, and the whole thereof, was set apart and de- 
creed to Mrs. Matilda Tieman during her natural life. That the 
title owned by petitioner is the title so set apart to said Matilda 
Tieman.” 

It is further alleged that “said property was originally, and prior 
to said decree, community property between said Louis and Ma- 
tilda,” and that the same is incapable of actual partition; and it is 
prayed that the property be sold and the proceeds divided. 

Demurrers, general and special, were urged by the defendant, and 
were overruled. 

The special demurrer was as follows: “ That the petition admits 
that defendant owns an interest in the property after the death of 
the one for whose life the same is held, and that there is no law to 
partition a reversionary interest; and of this defendant prays jadg- 
ment.” 

The first declaration of the interest or estate claimed by the 
plaintiff is very indefinite; “nearly the entire interest” is rather 
the statement of a conclusion of law than the averment of a fact, 
and as qualified by the succeeding statement, “that the title owned 
by petitioner is the title so set apart to said Matilda Tieman,” 
it only being averred that a life estate in the entire lot was set apart 
to her by the decree of the supreme court, the construction would 
be that the plaintiff only held a life estate in the entire lot. There 
is an averment that prior to the date of the decree the lot was of 
the community between Louis and Matilda Tieman, but there is no 
averment that the plaintiff had acquired the community interest 
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which either of these persons owned, otherwise than as that may 
be affected by the life estate vested in Matilda Tieman, of which - 
the plaintiff alleged he was the owner. ES 

Such being considered the effect of the averments of the petition B. 
they clearly showed that there could be no possible necessity for a 
partition of the lot; for such a title and estate would give tothe . 
plaintiff the right to possess the entire lot. If the life estate owned 
by the plaintiff had extended to only a part of the lot, under the 
statutes of this state, we have no doubt that, as against the owner 
of the life or other estate in the residue of the lot, the plaintiff 
would be entitled to partition; for the statute declares that “any 
joint owner or claimant of any real estate, or of any interest therein, 
may compel a partition thereof,” ete. R. S., 3465. 

And it may be that in such case, with the owners of the entire 
estate, including reversioners or remaindermen, before the court, 
the property might be sold, 7f necessary, to secure to the holder 
of only a life estate his exclusive and specific interest. This, how- 
ever, is not entirely clear, for the statute declares: “ When a parti- 
tion is made between a joint owner who bolds an estate for a term 
of vears or for life, with others who hold equal or greater estates, 
such partition shall not be prejudicial to those entitled to the rever- 
sion or remainder, of such estates.” R. 8., 3481; Van Arsdale v. 
Drake, 2 Barb., 600. 

The very purpose of partition is to enable one holding or entitled 
to Luid wil others an undivided possession, to sever that possession 
and right, and thenceforth to bold an exclusive possession of a 
specilic part of the property, which before partition all the co-own- 
ers had the equal right to possess. 

When the right to possess the entire property exists in one hold- 
ing a life estate, if such person has no other estate, no right to par- 
tition exists; for it could confer no benefit, as no higher estate can 
be acquired by partition. 

From this it follows that the demurrers to the petition should 
have been sustained. 

If, however, the appellee has the right to the possession of the 
entire lot during the life of Matilda Tieman (Mrs. Muhlback), and 
owns in fee-simple an undivided one-half of the lot, then he is en- 
titled to have the property partitioned, for this may be necessary to 
that use and enjoyment of his interest in the property which as 
owner of the fee he is entitled to. He may desire to build on or 
improve his share of the property in such manner as he could not 
safeiy do on property of which the fee is held by himself and an- 
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other; for he would not be entitled to compensation from his 
co-owner for improvements made without the request of such person, 
unless this could be given by setting apart to him in partition at 
some future time that part of the lot on which improvements might 
be made. 

In Virginia, under a statute not materially differing from the 
statute of this state, it was held that a tenant by curtesy who had 
purchased the reversionary interest of one of three heirs might have 
partition. Otley v. McAlpin, 2 Gratt., 340. Practically the same 
ruling was made in Morgan v. State, 11 Ohio, 389. 

It is unnecessary in this case to consider whether, under the stat- 
utes of this state, one holding a reversionary interest or an estate in 
remainder in common with others may have partition. 

The appellant pleaded in bar of the action the decree of this court 
vesting a life estate in Mrs. Tieman, but the full effect of that decree, 
which is found in the record, cannot be determined without a knowl- 
edge of the issues made in the case in which the decree was rendered. 

In so far as that decree may affect the right of the parties, it 
declares that “It is further considered, adjudged and-ordered that 
the defendant in error, Matilda Tieman, shall have the sole use and 
right to occupy the house and lot situated in the town of Seguin, to 
wit, lot No. 5, block No. 37, of the inner lots of Seguin, for and 
during the time of her natural life.” 

The issue tried, and thus determined, may have been such as to 
settle the right and extent of interest of the respective parties in the 
lot in controversy in this cause, or it may not. 

Brief of counsel refer us to the case of Tiemann v. Tiemann, re- 
ported in 34 Tex., 524, but we cannot consider the report of that 
case as a part of the record in this; if, however, we could, it would 
throw no light upon the question under consideration. 

The court submitted to the jury whether the lot was susceptible 
of partition, and they found that it was not. 

There was, however, no evidence upon which to base this finding, 

The statute does not contemplate that this question shall be de- 
cided by the court or jury trying a partition suit in the first in- 
stance. 

The statute provides: “Should the commissioners be of the opin- 
ion that a fair and equitable division of the real .estate, or of any 
part thereof, cannot be made, they shall report the fact to the court 
in writing and under oath, stating their reasons for such opinion, 
and if the court should be satisfied that the report of the commis- 
sioners is correct, it shall order a sale of so much of such real estate 
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as is incapable of partition, which sale shall be for cash, or upon 
such other terms as the court may direct, and shail be made as 
under execution, and the proceeds thereof shall be returned into 
court and partitioned by the court between the persons entitled 
thereto according to their respective interests therein.” R.8., 3479. 

This report may be contested by either party and an issue thereon 
tried as in other cases. R. 8., 3480. 

These proceedings are statutory and should be in accordance with 
its directions. Freeman on Co-tenancy and Partition, 543. 

For the errors mentioned the judgment is reversed and the cause 
remanded. 

XEVERSED AND REMANDED. 


{Opinion delivered March 13, 1885.] 





Duncan W yvatr & Co. Vv. A, M. TAYLOR ET AL. 
’ 
(Case No. 1956.) 


1, CHATTEL MORTGAGE —STATUTE CONSTRUED.— A chattel mortgage given on a 
stock of goods to secure the payment of a debt was duly recorded. Under 
the provisions of the mortgage, the mortgagee took possession of the goods, 
On the same day, but after the goods were in the hands of the mortgagee, 


other creditors attached them as goods of the mortgagor. Judgment was , 


rendered below in favor of the mortgagee. On appeal it was maintained by 
the appellee that the act of March 24, 1879, was void under. section 35, ar- 
ticle 3, of the state constitution, which provides: ‘‘ That no bill shall contain 
more than one subject-matter, which shall be expressed in its caption,” be- 
cause in an act relating to the assignments of insolvent debtors for the 
benefit of creditors was included a section invalidating all liens on stocks of 
goods exposed for sale in the usual course of trade, etc. Held: 

(1) That the object of the statute was to bring about a general distribution 
of all the assets of an insolvent debtor, not exempt from execution, among 
such of his creditors as would accept under the assignment and release the 
debtor from further liability. 

(2) That in order to accomplish this end it was necessary that no portion 
of the debtor’s estate liable to execution should be concealed for the benefit 
of himself or of any one else colluding with him. 

(8) That to allow an insolvent debtor to protect his stock under a lien and 
to carry on his business subject only to account for the profits to the party 
holding the lien, and who would share in the proceeds to the exclusion of 
other creditors, would wholly defeat the design of the statute, which was 
intended as much to bring about assignments of insolvent debtors as to 
procure an equal distribution of the assets after an assignment had been 
made, 

(4) That the subject-matter of the act being assignments for the benefit 
of creditors, provisions in it avoiding all such liens as would allow the 
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debtor merchant to remain in possession of his stock and sell it in the 

usual course of trade are in furtherance of the intention of the act and ger- 

mane to its subject-matter. 

(5) That the seventeenth section of the statute is constitutional and invali- 
dates every lien coming within its provisions; the property subject to the 
lien remaining subject to executions or attachments in favor of creditors 
just as if no mortgage had been given. 

2. CHATTEL MORTGAGE.— The chattel mortgage act contemplates the record of 
such instruments as are in themselves valid, but does not make valid that 
which the law has absolutely prohibited. 

8. CONSTRUCTION OF STATUTES.— Statutes in pari materia should be so construed 
as to preserve all their provisions, though apparently in conflict, rather 
than that one should be held destructive of another. 

4, Same.— The wording of section 17 of the act relative to assignments pro- 
hibits all liens on stocks of goods exposed to sale in the ordinary course of 
trade, whether the liens contemplate replenishing the stock or not. 

5. DISTINGUISHED. — This case distinguished from First National Bank of Texas 

v. Lovenberg, 506, supra. 


Apreau from Red River. Tried below before the Hon. R. R. 
Gaines. 

E. H. Brittan, a hardware merchant in Clarksville, Texas, gave 
Taylor & Chambers, attorneys, a mortgage on his stock of goods to 
secure a number of creditors whose claims were in the hands of 
Taylor & Chambers for collection. This mortgage was given on 
the 3ist day of October, 1881, and on the 14th day of November 
following Taylor & Chambers took possession of the goods by virtue 
of the provisions of the mortgage. On the same day, but after they 
had acquired possession of the goods, the appellants attached them 
as the property of E. H. Brittan. 

This suit was instituted by Taylor & Chambers against E. H. 
Brittan, the appellants, and other attaching creditors, asking for an 
injunction, receiver, etc. ' 

The defendants answered, alleging among other things that the 
mortgage was fraudulent and void in law and in fact. 

The court held that the mortgage was valid, etc. From this 
judgment an appeal was taken to the supreme court. 


Sims & Me Donald, for appellants. 


Taylor & Chambers, for appellees, cited: Crow v. Red River Co. 
Bank, 52 Tex., 362; Peiser v. Peticolas, 50 Tex., 638; Jones on 
Chattel Mortgages, 178; Nash v. Norman, 5 Mo. App., 545. 


Wiurr, Carer Jusricr.— In the case of First Nat. Bank of Texas 
v. Lovenberg, Assignee, etc., decided a, few days since, it was held 
that liens coming within the purview of the seventeenth section of 
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the act of March 24, 1879, regulating assignments for the benefit of 
creditors, were absolutely void. The question in that case arose 
between the mortgagee and an assignee for the benefit of creditors, 
and no point was raised as to the constitutionality of the above sec- 
tion of the assignment law. 

In the present appeal it is urged that this section is invalid, being 
within the prohibition of art. 3, sec. 35, of our state constitution, 


which provides that no bill shall contain more than one subject-— 


matter, which shall be expressed in its caption. 

The caption of the act of March 24, 1879, is: “ An act in relation 
to assignments for the benefit of creditors, and to regulate the same, 
and the proceedings thereunder.” 

In National Bank v. Lovenberg, above cited, we held that the in- 
tent of this act was to bring about a general distribution of the 
assets of an insolvent debtor among all his creditors, or among such 
as would accept of the assignment and release the debtor from all 
further liability. In order to bring about this result, it was requisite 
that there should be no concealment or reservation of any portion 
of the insolvent’s estate liable to execution, for the benefit of himself 
or of any other person colluding with him to defeat a fair and 
honest assignment. It was further held that, in the case of mer- 
chants, this object of the law would be defeated if the debtor could, 
under the protection of a lien upon his stock in trade, given to one 
or more creditors, continue to sell his goods in the usual course of 
trade. This would allow him the same control of his mercantile 
business as before, and place it in his power to enjoy all its benefits 
subject only to an accounting for a sufficient amount of the proceeds 
to satisfy the creditors with whom he had treated for such an ad- 
vantage. . 

The effect of such an arrangement upon assignments for the 
benefit of creditors is very apparent. No merchant would ever 
make an equal division of his assets amongst all his creditors and 
suspend his business, when he could continue business with the stock 
then on hand, by sharing its proceeds with a portion of his creditors 
to the exclusion of the remainder. It is as much the design of the 
act to bring about an assignment in case of the insolvency of the 
debtor, as to effect a fair and equal division in case the assignment 
should be made. The latter would necessarily result from the 
former, if the provisions of the law were faithfully carried out. 
The subject-matter of legislation in the enactment of the above 
statute*being assignments for the benefit of creditors, and the ob- 
ject of the statute being what we have stated, it is clear that a pro- 
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vision avoiding all such liens as allow the debtor merchant to remain 
in possession of his stock, and sell it in the usual course of trade, is 
in furtherance of the intention of the act, and germane to its subject- 
matter. 

We therefore think the seventeenth section of the statute con- 
stitutional, and that its provisions must have full force, and be con- 
strued so as to effect the object for which they were enacted. This 
object would be defeated if the lien could be avoided only in case a 
general assignment was subsequently made. If the forbidden instru- 
ments are sustained, a subsequent general assignment will seldom 
occur. 

If no one but the assignee in a general assignment can take ad- 
vantage of the invalidity of the lien, then, as the creation of the lien 
would ordinarily prevent the appointment of an assignee, such liens 
could be attacked only in exceptional cases. The illegal mortgage 
would defeat the object of the statute, and, by so doing, a lien de- 
nounced by law would, by reason of its own unlawful result, be 
preserved and enforced. A construction leading to such an absurdity 
cannot, of course, be adopted. 

We think the proper construction of the statute makes any instru- 
ment or lien coming within the purview of the seventeenth section 
absolutely void. The property upon which the attempt has been 
made to fasten it remains in the same condition as if no effort had 
been made to create the lien. Hence it is liable to attachment or 
execution for the mortgagor’s debts, in the same manner and to 
the same extent as if he had not sought to subject it to the payment 
of the claims of the creditors named in the mortgage. 

This disposes of another point made by the appetlees’ counsel, 
viz.: That the chattel mortgage act, being later in date, must pre- 
vail over the assignment law; and the present mortgage, having 
been duly recorded under that act, must be held good as against 
subsequent attaching creditors. 

The chattel mortgage act contemplates the record of such instru- 
ments as are in themselves valid and legal. It avoids mortgages, 
otherwise valid, as against certain classes of creditors, purchasers 
and lienholders if not duly recorded; but it does not propose to 
make good that which the law has absolutely forbidden. The as- 
signment law having declared the mortgage in question void and of 
no effect, as against the general policy and design of the assign- 
ment law, it is clear that the mere act of recording the illegal in- 
strument can give it no validity. It would not render it any the 
less destructive of the objects of the statute regulating assign- 
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ments, nor prevent the evils necessarily flowing from the execution 
of a mortgage like the present and with its provisions and incidents. 

This view is decisive of the point made without resorting to that 
principle in the interpretation of statutes in pari materia which 
requires that they be so construed as to preserve all their provisions, 
though apparently conflicting, rather than that one should be held 
destructive of another. 

It is also contended that the seventeenth section of the assignment 
act prohibits only such liens as contemplate a replenishing of the 
stock of goods left in charge of the mortgagor. The language of 
the statute is capable of no such interpretation. The prohibited 
lien is that “attempted to be given by the owner of a stock of 


goods daily exposed to sale in parcels in the regular course of the ° 


business of such merchandise, and contemplates a continuance of 
possession of said goods, and control of said business by sale of said 
goods by said owner.” The law defines the forbidden possession to be 
that of the very goods mortgaged, and renders illegal a control of the 
business such as arises from the continued selling of these identical 
goods by the owner who has mortgaged them. Nothing is said in the 
act about replenishing the stock, and selling the newly acquired 
goods; but the illegal design is complete, and the continucd possession 
and control of the business denounced by the statute exists, if the 
owner controls and sells the goods mentioned in the instrument 
attempting to create the mortgage. We have no right to engraft 
upon the statute any conditions or provisions not placed there by 
the legislature. We think the present mortgage, taken in connec- 
tion with the verbal agreement attending it, and with the fact that 
the mortgagor continued in possession of the goods and control of 
the mercantile business as before, was wholly void and passed no 
title to the appellees. The goods were liable to the attachment of 
Duncan, Wyatt & Co., and the court below erred in not rendering 
judgment in their favor. The judgment will be reversed. and ren- 
dered here, that the appellees take nothing by their suit, and the ap- 
pellants go hence without day and recover of the appellees their 
costs in this court and the court below. 


REVERSED AND RENDERED. 


[Opinion delivered March 20, 1885.] 




































Trevino v. TrEvINo. [Galv. Term, 





———ay 


Statement of the case. 





JosePHA LEAL DE Trevino v. Yupaticio TREVINoO. 
(Case No. 1920.) 


1, AtiMony.— A suit was brought in the district court by a wife in her own 
name against her husband, who had abandoned her, to compel him to sup- 
port her. Held: 

(1) That if the wife was suing for a divorce her remedy would be com- 
plete. 

(2) That if the wife had owned real property and the husband were appro- 
priating its revenues, she would have a somewhat restricted remedy, but 
not in the district court. 

(3) That the wife had no remedy when she sued without asking for a di- 
vorce, 


Aprprat from Cameron. Tried below before the Hon. J. C. Russell, 

Appellant brought this suit against appellee, who was her hus- 
band. She alleged that their marriage took place in 1872, in March; 
that she was a good and faithful wife, and lived witb her husband 
until September, 1873, at which time, by false and fraudulent pre- 
tenses, he induced her to return to her father’s house, for a short time, 
as he represented and as she believed. That he continued to pro- 
vide for her to a limited extent until January, 1875, when he utterly 
refused to provide for her any further, and since that time had 
wholly neglected her and refused to live with her or treat her as his 
wife. That her busband after January, 1875, brought a suit against 
her for divorce, which he sought to sustain by false and scandalous 
charges against her, but that he did not obtain judgment of divorce. 
That after taking said cause to the supreme court upon appeal, and 
while the appeal was pending, he married another woman, with 
whom he had since that time constantly lived as his wife. That at 
the time of her marriage with the defendant she owned eleven head 
of cattle which were worth $10 per head, and that the defendant 
took possession of and disposed of them to pay his ante-nuptial 
debts. That the defendant was keeping a ranch and stock in connec- 
tion with one Francisco Yturia, from which he derived an income of 
at least $2,200 per annum, and that he owned land worth $4,000. 
That defendant was amply able to supply plaintiff with a support 
of not less than $800 per annum, payable monthly in advance, 
which he ought to do, as she had no means of support and was in 
feeble health and unable to maintain herself. “She prayed for an 
order requiring support from the husband. 

Defendant filed exceptions on the ground that the plaintiff could 
not institute such a suit. 
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The cause was submitted to the court without a jury, and the de- pe 
4 fendant demurred, and his plea to the disability of the plaintiff be- - 
ing sustained, the suit was dismissed, the plaintiff declining to amend. a 

Plaintiff appealed in forma pauperis. 


W. A: Crafts, for appellant, cited: O’Brien v. Hilburn, 9 Tex., “a 
297; Porter v. Miller, 7 Tex., 468; McIntire ». Chappell, 2 Tex., a 
' 378; Graves v. Graves, 36 Iowa, 310. See Am. R., vol. 14, p. 525; 
also see later decision, lewa R., decided January, 1884. 
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Devany, J. Com. Arp.— The real object of this suit is to compel 
a husband to support a wife whom he has abandoned, and who is ue 
not seeking a divorce. If the plaintiff were suing for divorce her 
remedy would be complete. R. 8., arts. 2860-2870. Or if she 
1 owned real estate, and her husband were improperly appropriating 
the revenues, she would have a somewhat restricted remedy; but 
not in the district court. KR. S., art. 2856. But in the present case 
the wife appears to have no remedy —at least in this form of ae 
action. _ 

We think, therefore, that the judgment should be affirmed. 4 


a 








JUDGMENT AFFIRMED. 
[Opinion adopted March 27, 1885.] 





i C. B. Apams er au. v. L. C. Fisuer, Tax Cortrecror, er At. 
(Case No. 2010.) 


1, CONSTITUTION CONSTRUED — LEGISLATIVE POWER.— The decision heretofore 
made, to the effect that the legislature may legally empower a city to im- 
pose on the owner of a lot abutting on a street one-third of the cost of im- 
proving the street in front of it, followed. (Citing Roundtree v. City of 
Galveston, 42 Tex., 613.) 

2. CASE REVIEWED.— Allen v. City of Galveston, 51 Tex., 302, reviewed. 

8. JUDICIAL POWER — CONSTITUTION.— The delicate duty of deciding an act of 
the legislature to be in violation of the constitution should be exercised 
only when the act to be construed is clearly unconstitutional. 

4, CASES APPROVED AND FOLLOWED.— City v. Heard, 54 Tex., 420; City v. 

Loonie, 54 Tex., 517; Highland v. The City, 54 Tex., 527, followed. 

. IMPROVEMENTS OF SIDEWALKS — POLICE POWER.—In view of former de- 
cisions in this state, the question is no longer open as to the power of the 
legislature to authorize a city to compel the owner of a lot abutting on a 
street to defray a portion of the expense of improving the street, by assess- 
ment on the property; and this applies also to paving the street. The same 

‘police power,” a power loosely defined and of uncertain limits, which 
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would authorize a local assessment for a pavement, would seem to author. 
ize it for the street. 

6. Notice.— It was not made a prerequisite by the charter of the city of Gal- 
veston, to the passage of an ordinance for paving a street, that the citizen 
or abutting owner should be either actually or constructively notified of 
the intention of the city council to pass an ordinance for that purpose (fol- 
lowing City of Galveston v. Heard, 54 Tex., 429), and no such notice is re- 
quired. (Following the rule laid down in Dillon on Mun. Corp., 803, and 
Finnell v. Kates, 19 Ohio St., 406.) 

. Norice.-— If the charterof the city had required notice to be given to the 
owners of abutting property before fixing an assessment thereon for street 
improvements in front of it, and no notice had been given, the assessment 
would be void. But when a charter was granted by the legislature after 
decisions of the supreme court holding that notice, not being required by 
the old-charter, was not necessary, and no notice was required by the new 
charter to be given the property holder before assessment, it was tantamount 
to a legislative declaration that notice was not necessary. 

8. NoTICE — STREET IMPROVEMENTS.— The charter of the city of Galveston gave 
to the property owner no voice in determining whether a street should be im- 
proved in front of his property, except as he might exercise it at the ballot- 
box in aiding to select members of the city council. 

9. CITY CHARTER CONSTRUED.— Section 128 of the eharter of the city of Gal- 
veston did not contemplate that any report of the actual cost of the work 
of improving a street, which is to be paid for in part by local assessments, 
shall be made by the engineer until the entire work is completed, or that 
any assessment shall be made until the entire work then contemplated to 
be done on the street is completed. 

10. Tax SALE — Noricre.— Unless notice is given after a valid assessment to the 
property owner that the assessment is due, and of the time within which 
it is payable, in accordance with the charter and ordinances of the city of 
Galveston, no levy or sale of property subject to the assessment can be 
legally made. 
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Arrest from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 

Appellants below obtained a writ of injunction restraining L. C. 
Fisher, tax collector of the city of Galveston, and the city of Gal- 
veston, from collecting an alleged local assessment for the grading, 
filling and paving Mechanic street between 21st and 33d streets, in 
the city of Galveston, and from enforcing said assessment by selling 
specified lots fronting on the improvement, and owned respectively 
by the several appellants, who brought suit for themselves and 
others. 

Appellees moved to dissolve for want of equity in the bill, and 
demurred generally and specially to the petition. On the hearing, 
May 3, 1884, the district court sustained appellees’ demurrer for 
want of equity in the bill, and appellants declining to amend, the 
bill was dismissed and the injunction dissolved. 
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The issues presented by defendants’ demurrer were as follows, “ 
ViZ.: a” 

1. The constitutionality of the city charter, which directs that one- “4 
third of the actual cost of the work in front of any lot or fractional 
lot abutting on any street improvement shall be assessed against 
such lot. iq 

2. The validity of a local assessment where neither the charter ip 
nor the ordinances give the owners of property assessed for street 
improvement notice or hearing or opportunity to be heard as to the 
legality of the assessment, and where no such notice or opportunity to 
be heard has, in fact, been given to said owners. 

8. The right of appellants to thirty days’ notice, after the com- 
pletion of the entire work, within the limits improved, before the 
assessments can become due, and their right to an injunction re- 
straining the city from selling their property for a tax which is not 
due. 





Trezevant & Franklin, for appeliants, cited: Const., art. 1, secs. ‘ 
17, 19; Cooley on Tax., 453, 454 and notes on 454; id., 447-453, id 
460, 416; id., 396-398, and cases cited, note 1; id., 508, and notes a 
1 and 2; id., 175, 495, 501; Dill. Mun. Corp., § 761, 4] 3, 4, 5, 6; 4 
Motz v. Detroit, 18 Mich., 522; State v. Portage, 12 Wis., 627; 

People v. Lynch, 51 Cal., 15; He parte Mayor Albany, 23 Wend., 

276; Burroughs on Tax., 469; id., 494,465; Woodbridge v. Detroit, 

8 Mich., 274; id., p. 298, opinion of Christiancy, J.; Macon v. 

Patty, 57 Miss., 378; Neenan v. Smith, 50 Mo., 525; St. Louis ». 

Clemens, 49 Mo., 552; Goddard’s Case, 16 Pick., 504; Washington 
v. Nashville, 1 Swan, 177; Whyte v. Nashville, 2 Swan, 367; Agens ‘ 
wv. Mayor, 37 N. J. L., 415; St. John wv. East St. Louis, 50 Ili., 92; 
Larned v. Chicago, 34 Ill., 203; Washingtor Av. Case, 69 Pa. St., 
353; Lexington v. McQuillan’s Heirs, 9 Dana, 513; Chamberlain wv. 
Cleveland, 34 Ohio St., 551. 

On the question of notice, after assessment, and before levy and 
sale, they cited: Cooley, Const. Lim., 521; High on Inj., §§ 517, 





‘ 529; Johnson v. Hahn, 4 Neb., 143; Abbott v. Edgerton, 53 Ind., 3 
196; Freemont v. Boling, 11 Cal., 380; Webb v. Catsinger, 48 Ind., 
246. 


James B. Stubbs and F. Chas. Hume, for appellees, cited: Allen 
v. City of Galveston, 51 Tex., 317; 2 Dill. Munic. Corp., sec. 753; 4 
Garnett v. St. Louis, 25 Mo., 515; Palmyra v. Morton, 25 Mo., 593; 
Charter of Galveston, secs. 127, 128, 129; Dill. Munic. Corp., vol. 2, 
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sec. 808; Highland v. Galveston, 54 Tex., 527; Works ». Lockport, 
23 Ilun, 9; Cooley’s Const. Lim., 218, 219, 220, 231; and Moale », 
Baltimore, 4 Am. & Eng. Corp. Cases, 544. 


Srayton, Assoorate Justicr.—It is not denied that sections 127 
and 128 of the charter of the city of Galveston are broad enough, 
in terms, to empower the city to cause its streets to be graded, 
shelled, repaired, paved or otherwise improved, and to impose upon 
the owners of property on such streets as are so improved one-third 
of the cost of the improvement in front of any particular lot or frae- 
tional lot, to make one-third of the cost of the improvement of a 
street in front of a particular lot or fractional lot a charge upon its 
owner, and a lien upon the lot or fractional lot. 

It is denied, however, that the legislature has the power to impose 
such a charge or create such a lien. 

There are but few subjects which have undergone more discussion 
than this, but it must be admitted that it is now well settled that 
the legislature has power to impose upon the owners of property, 
and upon property in towns and cities, charges for the purpose of 
making local improvements upon streets, which are not charges 
upon the people or property at large, unless restrained by some con- 
stitutional provision. 

In this case we do not understand the existence of this power to 


‘be questioned. 


The contention is that the legislature has not the power to im- 
pose the charge in the manner provided in the charter of the city of 
Galveston. As the immediate question now before us stands under 
adjudications made in this state under constitutional limitations in 
no essential respect different from those found in the present consti- 
tution of this state, weehave no disposition to enter into a discussion 
of the limits of legislative power of taxation. 

In the case of Roundtree v. City of Galveston, 42 Tex., 613, the 
question now before us was presented and considered, and it was 
therein held that the legislature might legally empower the city to 
impose on the abutting lot owner and lot one-third of the cost of 
the improvement of the street in front of it. 

In the case of Allen v. The City of Galveston, 51 Tex., 302, the 
same question arose, and it was held that the imposition of the tax 
in that case was illegal, for the sole reason that one-third of the 
expense of improving the street in front of a particular lot was not 
imposed on it in accordance with the terms of the charter. 

The manner in which the burden in that case was attempted to 
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be imposed was more in harmony with that which counsel for ap- 
pellant in this case claim to be the true method than that provided 
by the charter. 

In disposing of the question the court said: “The legislative in- 
tention seems to have been to apportion to each lot or fractional lot 
one-third of the probable cost or estimated expense for shelling 
that part of the street opposite to such lot or fractional lot. This 
mode of assessment must be assumed to have been adopted by the 
legislature as substantially apportioning the cost with reference to 
the benefit received. At best, and by any mode of assessment 
adopted, it is only practicable to approximate the relative benefit to 
each lot from the improvement, and in this case we cannot say that 
the mode of apportionment was otherwise than valid and proper. 
The power conferred on the council by the charter was certainly 
only to assess against each lot or fractional lot one-third of the ex- 
pense, estimated or actual, of the shelling of that part of the street 
opposite that lot or fractional lot. . - . The power to shell the 
streets and to assess two-thirds of the cost on the property owners 
was undoubtedly vested in the council. By their action they were 
enabled to create a charge on the lots fronting on the street shelled.” 

There is no duty more delicate than that which one department 
of a government assumes when it undertakes to declare the act of 
anotier co-ordinate department in violation of the constitution, and 
to justily it in any case the act should be one clearly in conflict 
with that instrument. 

In the face of the former decisions of this court as to the validity 
of the act in question, and of the conflict of authority elsewhere 
upon the question, which of itself is very strong evidence of the 
fact that tle question, to say the least, is one of great doubt, we 
can but feel that we would be transcending the proper limits of 
judicial action were we to declare void the sections of the charter 
of the city of Galveston in question. 

We find no express warrant in the constitution for such a holding, 
and may repeat, as illustrative of our own views, the language of a 
distinguished writer: “It may be true that in some instances more 
hardship will be occasioned by requiring each owner to make or pay 
for the improvement in front of his own property than if the cost 
were assessed on the basis of frontage or of supposed benefits re- 
ceived; still it seems to the author difficult to find satisfactory and 
solid grounds on which to discriminate thecases so as to hold that 
one is within the constitutional power of the legislature and the 
other is not.” Dillon on Municipal Corporations, 753. 
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The power of the legislature to impose upon the owner of a lot 
in a town or city the burden of making or improving sidewalks in 
front of his lot is very generally recognized. 

This power has been recognized in this state in the following 
cases: City v. Heard, 54 Tex., 420; City v. Loonie, 54 Tex., 517; 
Highland v. City, 54 Tex., 527. 

It is exceedingly difficult to draw the line between the power to 

compel the owner to bear the burden of making sidewalks, which 
are but a part of the street, and the power to compel the same per- 
son to bear the burden of improving other parts of the street in 
front of his lot. 
+ The power in the one case and in the other would seem to be not 
different in character, but only in degree, having in common, as the 
basis of the power, the real or supposed benefit resulting to the 
owner or his property by the improvement. 

The one is said to be the exercise of police power, while the other 
is referred to the power of taxation. 

Call this power what we may, when applied to the improvement 
of any part of a street for the convenience or welfare of the people 
at large, there is such a kinship and resemblance in all its character- 
istics that it may be true that the phrase “ police power,” than which 
none, when applied to the matter in question, is less accurately de- 
fined, has been too often used to indicate a difference which has no 
existence in fact or principle. 

In view of the former decisions in this state, we do not feel at 
liberty to consider the question now before us as an open one, 
although, from a remark made in Lufkin v. City of Galveston, 58 
Tex., 549, it may have been thought to be so. 

It is urged that the assessment was illegal because the persons to be 
affected were not riotified and given an opportunity to be heard prior 
to the making of the assessment. 

This assumes that the existing and alleged facts did not constitute 
notice. The contrary was practically decided to be true in the City 
of Galveston v. Heard, 54 Tex., 429. 

Neither the charter of the city, nor the ordinances regulating the 
matter, require that notice of the intention of the city council to 
order the work upon a street to be done, or of the intention of the 
city council to make the assessment therefor, or of the time and 
place when and where these things would be acted upon, shall be 

given otherwise than as this may be done through the ordinances 
and resolutions directing the work to be done and making assess- 
ments, and through that knowledge which every owner of real 
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property is presumed to have of that which is done upon his 
property. 

Under the facts of this case, however, we cannot regard the ques- 
tion as an open one in this court. This question arose in the City 
of Galveston v. Heard, 54 Tex., 429, and in the opinion it was said 
that “It was not made a prerequisite by the charter to the passage 
of an ordinance for paving . . . that the citizens or abutting 
owners should be either actually or constructively notified of the 
intention of the city council to pass an ordinance for the construc- 
tion of sidewalks to be charged to abutting owners. The city had 
the authority to pass an ordinance for the construction of sidewalks 
to be a charge upon abutting owners, without any published notice 
inviting bids for the work, but giving authority to the mayor or 
other city officials to enter into private-contracts for the work, if 
the contract was fair and reasonable and untainted by fraud or 
oppression. . . . The passage of the sidewalk ordinance was 
per se notice to all the citizens, the law presuming that all the citi- 
zens of the municipality know her laws. After the work was done 
the assessment was simply a matter of measurement to ascertain 
the cost, and report the same to the council under the prescribed 
form, which did not require any other notice to the abutter than 
such as every lot owner is supposed to take of what is being done 
upon his sidewalk. . . . Neither the charter nor the ordinance 
having required any notice to the abutter prior to the assessment, 
and the nature or character of the work to be done, and the assess- 
ment not being such as to require prior notice of the assessment, it 
is not perceived that any principle of law, or public policy in the 
nature of law, has been violated in the charter or ordinance provid- 
ing for the construction of city sidewalks, and the assessment of the 
cost upon the abutting lots strictly upon the frontage.” The rule 
is thus stated by Mr. Dillon: “It depends upon the provisions of 
the special charter or legislative act whether or not notice to the 
abutter or proprietor is necessary in order to make him liable to pay 
the expense or cost of the local improvement and in what manner 
it shall be given.” Dillon on Mun. Corp., 803. 

This rule is recognized in Finnell v. Kates, 19 Ohio St., 406; and 
in Inhabitants of Palmyra v. Morton, 25 Mo., 597, it was held that 
a resident of a corporation is presumed to have notice of an ordi- 
nance directing such improvements to be made, and that other notice 
was not necessary. To the same effect is Highland v. City of Gal- 
veston, 54 Tex., 534. 

The section of the charter under which the assessment in this case 
Vou, LXIII — 42 
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was made was enacted since the decisions before referred to were 
rendered, and it is to be presumed with reference thereto, and the 
failure to provide that notice should be given is to be construed as 
a legislative declaration, that such assessments might be made with- 
out further notice than would be given by the passing of the ordi- 
nances or resolutions through and under which the assessment was 
made. 

In Hewes v. Reis, 40 Cal., 263, it was held that “it was compe- 
tent for the legislature to have authorized the board to make the 
contract without publishing notice of intention, and without invit- 
ing bids, and then to have compelled the defendant to pay the 
amount through its sovereign power of taxation,” in cases of this 
character. _ 

If the charter or ordinances had required notice to the owners of 
abutting property, the assessment without such notice as thus pre- 
scribed would have been void, unless the person to be charged had 
in some way waived it, or done some act which would operate as an 
estoppel. State v. Mayor, 7 Vroom, 159; City of Lafayette ». 
Fowler, 34 Ind., 146; City of New Haven »v. R. R. Co., 38 Conn., 
432; Liebstein v. Mayor, etc., 24 N. J. Eq., 205; State v. Jersey 
City, 26 N. J. Law, 447; State v. Mayor, etc, 36 N. J. L, 
161. 

The charter gave to the property owner no voice in determining 
whether the street should be improved or not, except in so far as he 
could exercise it in the election of members of the city council fa- 
vorable or adverse to such work, and in this respect notice would 
have been of no value. 

The actual cost of the work in front of each lot or fractional lot 
determined the amount of the assessment against it and its owner, 
and it is not urged that the assessment exceeds the proper cost; on 
the contrary, the petition expressly avers that each of the plaintiffs 
are charged by the assessment “ with one-third of the actual cost” of 
the work done in front of their respective lots. 

This is not a case in which the assessment against each property 
owner was to be determined by an investigation to be made in some 
manner pointed out by the charter for the purpose of ascertaining 
the benefit received by each lot or fractional lot, with a view to im- 
posing upon it its proportional share of the cost of the entire street 
improvement, to be ascertained by the benefit’ received by each. 
The legislature had determined the proportion which each lot or 
fractional lot should pay of the entire cost, and this left nothing to 
be ascertained except the actual cost of the improvement in front 
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of each lot, and it provided the manner in which this should be 
ascertained. * 

It is urged that, under the terms of ordinance No. 28, writ- 
ten notice should have been given for thirty days, after the entire 
work on the street was completed and accepted, that the assess- 
ments would be due and payable within that time after notice, and 
that until such notice was given and the time bad expired, the col- 
lecting officer was not empowered to seize, advertise or sell property 
to pay the assessment. 

Section 129 of the charter provides: 

“That after such action (the action of the city council making the 
assessment after the work is completed) on the part of the city 
council, as above provided for, the collector shall give notice, as may 
be required by ordinance, of said assessment being due, and within 
what time payable, and shall commence forthwith to collect the 
same. That after the expiration of the period for payment of 
said assessment, said officer shall levy on so much of any property 
on said list in which said assessment has not been paid as will be 
sulficient to pay the same. And if said assessment is not 
paid before the day of sale, said officer shall sell,” ete. 

The ordinance to give effect to this provision of the charter re- 
quires notice to be given for thirty days that the assessment and 
interest will be due and payable, after the expiration of which time, 
it provides, in accordance with the charter, that the collector may 
levy and sell so much of the property against which the assessment 
is made, if not paid, as may be necessary to pay it. 

We are of the opinion that section 128 of the charter does not 
contemplate that any report of the actual cost of the work done on 
the street shall be made by the engineer or other officer until the 
entire work is completed; and that it does not contemplate that any 
assessment shall be made until the entire work, then contemplated 
to be done on the street, is completed. 

The report of the engineer was made October 15, 1883, showing 
the entire work and the cost of the improvement in front of each 
person’s property, and on the same day the assessment was made in 
accordance with the report of the engineer, which was accepted and 
adopted, and on the same day the assessments were turned over to 
the collector with instructions to collect. 

It is averred that after that date no notice that the assessments 
were due and payable was ever given to the plaintiffs in this cause. 

The petition alleges, however, that partial reports were made by 
the engineer showing the completion of the work in front of the 
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property of the several plaintiffs and that these reports were ac- 
cepted and adopted, and assessments thereon made by the council, 
which were turned over to the collector, prior to the final report and 
assessment, of which notice was given to the plaintiffs by the col 
Jector and payment demanded. This, we are of the opinion, was not 


-@ compliance with the law. 


Until the work on the street was completed, report made and 
adopted, and assessment made, no tax was due; and the collector 
could have no power to give notice contemplated by the law, which 
would authorize him, on failure of the property owner to pay the 


tax, to collect it or to levy upon property to enforce its collection. 


It may be that the legislature thought that it would be improper 
to collect the tax from the property owner, or to make the assess- 
ment, before the street through the entire length which it was to be 
imposed was completed, and could be used; but it is unnecessary 
to consider the reasons which may have influenced the legislature. 

It is enough that no valid assessment was made prior to October 
15, 1883, and that since that time no notice has been given to the 
property owner that the assessment was due and within what time 
payable; for until these things were done, in accordance with the 
charter and ordinances, no levy or sale of property subject to the 
tax could legally be made. Cooley on Taxation, 304, 333. 

For this reason the judgment will be reversed and the cause re- 
manded; and it is so ordered. 


REVERSED AND REMANDED. 
{Opinion delivered March 24, 1885.] 


West, J., not sitting. 





A. F. Eames v. Tur T. & N. O. R’y Co. 


(Case No. 2050.) 


1. Ramway company -- DaMaGes.— If by failing to keep bushes cut down on the 


right of way of a railroad, where stock are accustomed to roam at will, the 
bushes afford cover and concealment for cattle, so that their dangerous 
proximity to the train cannot be seen in time to avoid accident by those 
operating a moving train, whereby injury results (from a wreck caused by 
stock suddenly stepping from the bushes on the track i in front of the train), 
the company is liable in damages. 

2. DamMaGeEs.— An act is the proximate cause of an injury when the injury is 
the natural and probable consequence of the negligence or wrongful act, 


and which, in the light of attending circumstances, should have been fore- 
geen. 
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Aprrat from Harris. Tried below before the Hon. James Mas- 
terson. 

Appellant, A. F. Eames, brought this suit for personal damages 
against the T. & N. O. R’y Co. for ir jury received in August, 1883. 

Defendant filed an amended answ: : containing a general demur- 
rer to plaintiff's petition, which, being sustained by the court, leave 
was given plaintiff to amend. Plaintiff filed his second amended 
original petition, to which defendant filed a renewal of his general 
demurrer. The court having again sustained a general demurrer, 
and plaintiff declining further to amend, a judgment of dismissak 
was entered, from which this appeal was prosecuted. 

The petition stated in effect: 

1. That plaintiff at the time of the accident was in the employ of 
the defendant, having charge of a construction or ditching train, 
engaged in repairing defendant’s railroad. , 

2. That his work with said train was prescribed within the limits 
of Sour Lake and Beaumont stations. 

3. That on the day when the accident occurred plaintiff received 
special orders from defendant to go with said train to a point west 
of Sour Lake station, and outside of said limits, for a load of wood, 
which orders he obeyed. 

4. That while returning with the wood, at a point west of Sour 
Lake station, and outside of said limits, a cow jumped suddenly 
from behind a clump of bushes, which was growing on the right of 
way near the track, upon the track in front of the train, and being 
caught by it, was run over, causing the two foremost cars to be de- 
railed --the jar produced thereby throwing plaintiff to the ground, 
with the result of breaking a number of bones in one of his ankles — 
without fault or negligence on his part. 

5. That at the time of the accident the train was moving slowly, 
all the cars of which it was composed being pushed, necessarily, in 
front of the engine. Plaintiff and the employees on it were on the 
vig lant outlook for stock, being prepared, and having been instructed 
by plaintiff to reduce the speed of the train to two miles an hour 
or less in case cattle should be seen near the track, in order that 
hands could jump off the train, if necessary, and, running ahead of 
the same, drive such cattle to a safe distance before attempting to 
pass the same, as is essential for safety, and customary when trains 
are arranged as the one under plaintiff’s control necessarily was on 
Said occasion, 

6. ‘That, owing to the size and density of said bushes, said cow 
Was not seen, nor could it have been seen, by any employee on said 
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train, by the exercise of ordinary vigilance, until too late to have 
averted said accident, but that had said bushes been kept cut down, 
it would have been seen in ample time to have averted the same by 
the use of means usual and customary in avoiding collision with 
stock in case of construction trains operated in the manner in which 
plaintiff was then and there necessarily compelled to operate said 
train. 

7. That the track of defendant’s railroad at and in the vicinity of 
the place where the accident occurred was unfenced, and extends 
through a country in which cattle and all kinds of domestic animals 
are permitted to roam at large, such animals being at the time of 
said accident in the habit of roaming across and in the vicinity of 
defendant’s track at said point, as defendant well knew. 

8. That it was impossible to operate the trains on said railroad, 
in the vicinity of said bushes, with any reasonable degree of safety, 
by reason of the fact, among others, that such animals were liable 
to remain concealed ia said bushes until too late to avert or lessen 
the chances of accidents of the nature of the one described herein- 
before, and that in the case of a construction train like that operated 
by plaintiff, the danger arising from the above cause was unusually 
great. 

9. That defendant, in failing to keep said bushes cut down, and 
the view of the right of way unobstructed, failed to use reasonable 
care in preserving said right of way in a reasonably safe and proper 
condition. 

10. That defendant knew, and might have known by the exercise 
of reasonable diligence, of the fact of said bushes being on said 
right of way, as stated above, for a long period previous to said 
accident, and that defendant knew, and might have foreseen by the 
exercise of ordinary sagacity, that an accident of precisely the same 
character as that detailed above might probably ensue from de- 
fendant’s failure to keep said bushes cut down, and that thus said 
accident from said cause might reasonably have been anticipated by 
defendant. 

11. That the proximate cause of said accident was the failure of 
defendant to exercise reasonable care and diligence in providing and 
maintaining a reasonably safe right of way at the place where said 
accident occurred, such failure being gross negligence on the purt 
of defendant, and said accident having thus been caused by such 
gross negligence. 

12. That plaintiff never had any reasonable opportunity of be- 
coming familiar with said right of way at said point where said 
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accident occurred, previous to its occurrence, said point being, as 
aforesaid, outside of the regular limits on said road assigned to 
plaintiff, and that he was wholly uninformed of the fact of said 
bushes being there until the accident occurred. 

13. The petition contained all the necessary allegations in regard 
to the nature of the injury to plaintiff, and the damage sustained 
by him. 


Brady & Ring, for appellant, cited, on duty of railroad com- 
pany toward employees in regard to right of way: Railroad Co. 
v. Vallie, 60 Tex., 481. Defects in road-bed: Railroad Co. v. Me- 
Namara, 59 Tex., 255; Railroad Co. v. Dunham, 49 Tex., 189. In 
regard to machinery and appliances generally: Railroad Co. v. 
Lyde, 57 Tex., 509. Must keep same in order: Railroad Oo. 
v. Marcelles, 59 Tex., 334. Negligence a question for jury: Rail- 
road Oo. v. Randall, 50 Tex., 254; Railroad Co. v. Graves, 59 Tex., 

30; Railroad Co. v. Murphy, 46 Tex., 360; Railroad Co. v. Rich- 
ards, 59 Tex., 373; Watson v. Railroad Co., 58 Tex., 434. 


E. P. Hill, for appellee, cited: Cooley on Torts, 550 and 551; 
pp. 69, 70, note 1, and 78,n; Underhill on Torts (Moak’s), 60; Porter 
v. Hannibal, etc., R. R., 71 Mo., 66; Insurance Co. v. Tweed, 7 Wall, 
52; Railroad Co. v. Kellogg, 94 U. S., 469; Lewis v. Flint, 8. C. 
Michigan, June, 1884; T. & P. R. R. v. Anderson, 4 Tex. Lr R., 
211. 


Water, P. J. Com. Arr.—It would be a superfluous exaction of 
the law to hold railroad companies responsible for injuries occa- 
sioned by ¢ fective tracks, to require them to maintain sound and 
safe machinery and other like essential requisites for safe trans- 
portation over their roads, if they are to be exempted from liability 
for injuries resulting from such inattention to causes of peril exist- 
ing within their right of way as threaten danger, and which proper 
care is competent to prevent. The general law of the state regu- 
lating railroads seems to contemplate and to provide means to such 
companies for guarding against some of the dangers to which the 
track is subjected from causes incidental to making embankments, 
excavations, and from timber liable to fall upon the track. See 
art. 4168, I. S., which gives to such corporations two hundred feet 
in width of land for a right of way, and provides that, for the pur- 
pose of cuttings and embankments, they may take as much more 
land as may be necessary for the proper construction of the railway, 
“and to cut down any standing trees that may be in danger of fall- 
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ing upon or obstructing the railway, making compensation in the 
manner provided by law.” 

It is a matter of common knowledge that cattle run at large in 
this country, and that their sudden and unexpected appearance ona 
railroad track, in proximity to and in front of a train in motion, is 
an obstruction to it which is attended with great danger to the pas- 
sengers, resulting often in the most serious and tragical disasters. 

The facts alleged by the plaintiff in his petition show that on the 
defendant’s right of way, and quite near to the track, the railway 
company had, in effect, by permitting bushes to grow to such an 
extent as to afford a cover to cattle, so that they might from such 
secret retreats suddenly get upon the track, so endangered the 
safety of the passing trains as to render it impossible for either 
care or skill on the part of the company’s servants to prevent a 
collision with such cattle. 

It was alleged, also, that at that point cattle and all kinds of 
domestic animals were in the habit of roaming across and in the 
vicinity of the defendant’s track, which fact the defendant well 
knew; that the danger from such animals remaining concealed in 
the bushes until too late to avert or lessen the chances of accident 
rendered it impossible safely to operate trains along that part of the 
road. The petition alleged the want of diligence of defendant in 
failing to cut down the bushes, and thus preserving the view of the 
right of way unobstructed, for the want whereof the alleged acei- 
dent occurred. 

From the facts alleged the court cannot say, as a matter of law, 
that the defendant was not guilty of negligence, and that no liabil- 
ity can arise upon the facts stated for the injury sustained by the 
plaintiff. The court erred in determining, upon demurrer, that neg- 
ligence by the defendant might not be reasonably inferred from the 
facts alleged by the plaintiff. It is for the jury to say from those 
facts, when submitted to them, whether negligence ought to be in- 


Serred. 


It is undoubtedly true, as a matter of law, that culpable negli- 
gence for which a railroad company may be liable in damages may 
arise from defects or obstructions allowed to exist in its right of 
way, where they cause accidents under circumstances that will 
charge such company with a want of care in preventing their oc- 
currence through such defects or obstructions. T. & St. Louis R’y 
Co. v. Vallie, 60 Tex., 481. And it is a question of fact, in the 
given case, whether the omission or neglect, which is imputed as 
the cause of the accident, constituted neglect or not. 
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The application of the rule under consideration was made in the 
case of The Indianapolis & St. Louis R. Co. v. Smith, 78 IIL, 112, 
where it was held that it is negligence in a railroad company to » 
permit or suffer weeds or anything else to grow upon its right of 
way to such a height as to materially obstruct the view of a high- 
way crossing, and if injury results to stock at such crossing, that 
might have been avoided but for such obstruction, the company will 
be liable. _ It was said in the opinion that the safety of persons and 
property alike make it necessary that the company should keep its 
right of way free from obstructions, so that persons approaching the 
crossing may readily ascertain whether there is danger, and the em- 
ployees in charge may be enabled to discover whether there is any- 
thing on the track. 

The principle must alike be applicable elsewhere on the railroad’s 
line of track besides at crossings; but whether in a given instance 
or occurrence of accident in any particular case, the obstruction or 
defect complained of in the right of way inducing it constitutes 
negligence in the company for which it shall be held liable, is a 
question of fact. If on the face of the petition under the facts al- 
leged such negligence might properly or reasonably be inferred, as 
before remarked, the petition ought on demurrer to be held suffi- 
cient. 

Employees of the railroad company are under the protection of 
the rule of law which holds the company responsible for neglect in 
respect to its right of way. See Railroad Co. v. Marcelles, 59 Tex., 
834; Railroad Co. v. Vallie, 60 Tex., 481; Railroad Co. v. McNam- 
ara, 59 Tex., 255; Railroad Co. v. Dunham, 49 Tex., 189. On the 
proposition that negligence or not is a question for the jury, see 
Railroad v. Randall, 50 Tex., 254; Railroad v. Graves, 59 Tex., 330; 
Railroad v. Murphy, 46 Tex., 360; 59 Tex., 373; 58 Tex., 434. 

Do the facts alleged show that the cause of the injury was too 
remote to entitle the plaintiff to recover? If under any view of 
them which, under adduced evidence concerning the allegations made 
in the petition, it could be shown that, a construction train of cars 
being operated as they ordinarily are required to be operated in going 
back and forth upon the road, it might reasonably have been fore- 
seen and anticipated by the defendant that thick bushes like those 
described, situated as they were relatively to the road track, might, 
in the ordinary course of things, cause such an accident from cattle 
thus hidden from view as did occur, the damage resulting therefrom 
would not be too remote, but would be sufficiently proximate to 
warrant a recovery. “An act is the proximate cause of an injury 
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when the injury is the natural and probable consequence of the neg- 
ligence or wrongful act, and which, in the light of attending circum- 
stances, should have been foreseen.” Jones v. George, 61 Tex., 346; 
Railroad Co. v. Kellogg, 94 U. 8., 475; Mahar vw. R. R. Co., 13 Am. 
& Eng. I’y Cases, 572; Savage v. R. R. Co., id., 566. 

The petition was not subject to the demurrer on that ground. 
“ What is the proximate cause of an injury is ordinarily a question 
for the jury, and is not a question of science or legal knowledge.” 
Jones v. George, supra, and the authorities there cited; and see Mc- 
Afee v. Crofford, 13 How., 454. 

The demurrer admits the truth of all the facts alleged, and we 
think, under such a concession, that it follows that the plaintiff set 
forth a cause of action. We are of the opinion that the judgment 
ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion adopted March 27, 1885.] 





G. M. Parren v. Cunnrnauam & E tts. 
(Case No. 1769.) 


1, JupGmMentT.— A judgment rendered against a firm, when in the proceeding 
wherein it was rendered there was service on but one of the firm, will 
bind the partnership real estate, and the individual land of the member of 
the firm served with process, situate in the county where it is recorded, 
but not the separate property of the members of the firm not served, 


Arrrat from Walker. Tried below before the Hon. John R. 
Kennard. 

The suit was brought in trespass to try title by Patten. Many 
questions were raised and discussed, but notice of them is omitted 
in view of the opinion, which states all that is important to be 
understood. The briefs of counsel were able and exhaustive on 
points not decided. 


McKenney & Leigh, for appellant, contended that the property 
belonged to the firm and that title was fraudulently taken in the 
name of Ward & Dewey; that the property was therefore bound 
by the judgment —citing: 1Story, Eq. Jur., secs. 218, 325-327, 468; 
Story on Partnership, secs. 169-187; Pomeroy v. Benton, 14 Am. 
L. Reg., 306; Deveney v. Mahoney, 12 Am. L. Reg.. 63; Partridge 
v. Wells, 30 N. J. Eq. 
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That the purchaser under the Wathen judgment bought with 
notice of the fraud and acquired as against appellant no title — 
citing: Hutchins v. Chapman, 37 Tex., 612; Rodgers v. Burchard, 
34 Tex., 441; Milam County v. Bateman, 54 Tex., 153; Carter ». 
Wise, 39 Tex., 273; May v. LeClaire, 11 Wall., 232; Freeman on 
Executions, secs. 19, 20; Freeman on Judgments, sec. 480; 1 Story, 
Eq. Jur., secs. 405-407. 


Abercrombie & Randolph, for appellees, cited: 18 Tex., 337; 25 
Ga., 54; 46 Barb. (N. Y.), 227; Goode v. McCartney, 10 Tex., 193; 
Powell v. Messer, 18 Tex., 401; Sayles’ Treatise (old edition), sec. 
193 and authorities cited, and sec. 187; 1 Parsons on Contracts, sec. 
912; 16 Tex., 94; 24 Tex., 288; 28 Tex., 16; 19 Tex., 65, 152, 226; 
R. S., sec. 2318; Briscoe v. Bronaugh, 1 Tex., 333; Buford v. Rosen- 
field, 37 Tex., 42; Harrison ». Boring, 44 Tex., 255; Taylor v. Har- 
rison, 47 Tex., 460-1; Watson v. Chalk, 11 Tex., 93; Hawley ». 
Bullock, 29 Tex., 216; Flanagan v. Oberthier, 50 Tex., 379-383; 
Love v. Berry, 22 Tex., 371; Jn re Estis, 12 Cent. L. J., 186; White 
& Tudor’s Lead. Cas. in Ea., vol. 2, part 1, v. 198; 1 Storv’s Eq., 

ecs. 405-407. 


Dexany, J. Com. App.— It will not be necessary for us to follow 
the assignments of error in detail, but we will state in a more gen- 
eral way our decision and the grounds upon which it is based. Both 
parties claim under sales made by the sheriff of Walker county. 
Appellant, who was plaintiff below, claims under a sale made on 
June 4, 1878. The judgment under which this sale was made was 


rendered in Galveston county on June 11, 1875, in favor of one 
Grillin against the firm of Ward, Dewey & Co., composed of A. J. 


Ward, E. C. Dewey and Nathan Patten, the father of appellant. | 


In the suit of Griffin against Ward, Dewey & Co., no notice was 
given to either Ward or Dewey; but service was accepted by 
Patten, and defendants charged that it was fraudulently done. A 
certified copy of this judgment was recorded in Walker county on 
July 10, 1875, and the sale at which appellant purchased was made 
on June 4, 1878. 

The claim of appellees may be stated as follows: In March, 1875, 
Mrs. Amanda Branch conveyed the property to A. J. Ward and E. 
C. Dewey. On October, 19, 1877, a judgment was rendered in the 
district court of Walker county in favor of one Wathen against A. 
J. Ward and E. C. Dewey. Under this judgment the property was 
sold to D. D. Alston on September 2, 1879. On December 1, 1879, 
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Alston conveyed to appellees. Upon this state of facts appellees 
certainly held the legal title. The judgment rendered in favor of 
Griffin against the firm of Ward, Dewey & Co., without notice to 
either Ward or Dewey, and upon the acceptance of service by 
Patten, would bind the partnership property and the separate prop- 
erty of Patten, but would not affect the property of Ward and 
Dewey. R. S., art. 1224. 

To avoid the effect of this, appellant alleged that the property, 
although bought in the name of Ward and Dewey, was in fact paid 
for with goods belonging to the firm of Ward, Dewey & Co., and 
that the deed was so taken in order to defraud the firm. If this 
were so, no doubt the deed might be set aside by the creditors of 
the firm, at least as against Ward and Dewey and their vendees with 
notice. This was the vital question in the case; it was contested 
with great earnestness on both sides, and a large amount of evi- 
dence, pro and con, was introduced. The court, after weighing the 
evidence, decided the question of fact against appellant. After an 
examination of the entire record we are satisfied that the evidence 
sustains the finding of the court. And.as this is conclusive of the 
whole case, we have not thought it necessary to discuss the other 
questions which the record presents. 

We recommend that the judgment be affirmed. 

AFFIRMED. 


[Opinion adopted March 27, 1885.] 





W. U. Ter. Co. v. R. S. Ensatt. 


(Case No. 5097.) 


1, BILL OF EXCEPTIONS.— No bill of exceptions need be taken to a charge of the 
court, in order to secure the action of the supreme court thereon, regarding 
any errors it may contain. 

2. TELEGRAPH COMPANIES.— Telegraph companies, in the absence of special con- 
tract regulating their liability, are not held to insure the safe and accurate 
transmission and delivery of telegraph messages. They must use such care 
and diligence as is reasonably adequate to the faithful discharge of the duty. 
(Following Womack v. W. U. Tel. Co., 58 Tex., 176, and other cases cited 
in opinion.) 

8. SAME — NEGLIGENCE.— Whether there is, in any case, culpable negligence in 
altering the terms of a message in its delivery is a question of fact to be de- 
termined by evidence; though when a message is shown to have been trans- 
mitted and delivered, changed from the words in which it was received, the 
company is prima facie negligent, and must show by evidence the circum- 
stances of excuse or justification, 
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4, TELEGRAPH MESSAGES — ESTOPPEL.— When one writes a message on a blank 
form furnished by a telegraph company, which confains printed stipulations 
governing and limiting the liability of the company, and does not dissent from 
the conditions, he will, in the absence of fraud, be estopped from denying 
the binding force of such stipulations. He cannot show that he did not read 
or understand them, 

5. DaMAGES — TELEGRAPH COMPANY.— One desiring to be met by his horses, and 
dog named ‘‘ Shep,” at Buffalo Springs, procured the telegraph operator at 
Gainesville to write and send a message to accomplish that object. The 
message as intended would have read thus: 

‘* GAINESVILLE, 1-20, 1882. 
‘* To Joel Butler, Throckmorton, Texas (Mail Ft. Griffin, Tex.) : 

‘* Meet me immediately with two horses and Shep. 

“R. 8. EpDSALL.” 

The word ‘‘sheep” was written for “‘Shep,” which was the name of the 
sender's dog, and being thus written by the operator, the message was signed 
by the sender and sent over the wires. Edsall owneda flock of twenty-five 
hundred sheep under Butler's care, who started with his flock in mid-winter 
on receipt of the message to meet their owner, whereby great loss resulted 
from their death, etc. Ina suit by the sender of the message against the 
company, held: 

(1) The operator, having written the message at the sender’s request, 
which was signed by the sender, was, as to that message and in its preparation, 
the agent of the plaintiff. 

(2) That if the facts had been such as to render the company liable, the 
loss resulting to the ranch sheep from being driven to and from Buffalo 
Springs in compliance with the telegram would, as a general rule, be recover- 
able. 

6. DamaGres.— The rule for the recovery of damages laid down in Hadley v, 

Baxendale, 9 Exch., 341, approved. 





Appear from Cooke. Tried below before the Hon. C. C. Potter. 
Suit by appellee to recover of appellant $6,332.50 damages for an 
alleged error of appellants in transmitting a message, in this: That, 
on the 20th day of January, 1882, appellee purchased of one George 
West, in Cooke county, thirteen hundred head of sheep, and desir- 
ing help from his ranch in Throckmorton county to aid him in driv- 
ing them to his said ranch, he delivered to appellant’s operator at 
Gainesville a message in substance as follows: 
“ GAINESVILLE, 1-20, 1882. 
“To Joel Butler, Throckmorton, Texas (Mail Ft. Griffin, Texas): 
“Meet me immediately with two horses at Buffalo Springs; bring 
Shep. R. S. Epsaut.” 
That at the time he left said message for transmission appellee 
charges that he was the owner, in addition to the sheep bought of 
West, of a flock of twenty-five hundred sheep, then on his ranch in 
Throckmorton county; that the message was prepared for appellee 
by the operator of appellant at his, the appellee’s, request; and that, 
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by the negligence and fraud of appellant in transmitting said mes- 
sage, “Shep” was changed to “sheep,” and delivered to Butler in 
all respects as written except in that particular. 

That Butler, on receipt of said message, started to meet appellee 
at Buffalo Springs, bringing with him the ranch flock of sheep, and 
that, from driving, exposure, want of food, etc., on the drive, the 
sheep were damaged, by death, loss of lambs, and reduction in flesh, 
in the sum of $2,900. 

That the West flock of sheep, by reason of Butler’s failing to 
meet appellee with the horses and dog (“‘Shep” ), and render him the 
needed assistance in the drive, were exposed to the cold weather; 
numbers of them died and were injured, and that appellee’s loss by 
reason thereof amounted to the sum of $3,432.50. 

That the damage and injury to the two flocks amounted, in the 
aggregate, to the sum of $6,332.50; and was caused, brought about 
and incurred by reason of the gress negligence, fraud and careless- 
ness of defendant in not sending appellee’s said message to said 
Butler as it agreed to do. 

Appellant’s defense to said action, after the several demurrers 
thereto, was: 

First. A general denial. 

Second. Such contributory negligence upon the part of appellee 
as would prevent his recovering the damages claimed. 

Third. That the damages sought to be recovered were not in 
contemplation of the parties at the time appellant accepted the mes- 
sage for transmission. 

Fourth. That in the preparation of the message the operator 
acted solely as the agent of appellee, and that appellant was not 
bound by any act of said operator prior to his receiving the message 
for transmission. 

Fifth. That the error (if made at all) was made on a connecting 
line, over which appellant had no control. 

Sixth. That the message was written on a printed blank of ap- 
pellant, and that it was an unrepeated message, and that, by the 
terms of the contract, no greater sum than that paid appellant for 
the transmission of the message could be recovered herein. 

Seventh. A failure upon the part of appellee to present his claim 
for damages in writing within sixty days. 

By supplemental petition appellee pleaded that he was not bound 
by the printed contract contained in the message, because the same 
was wrongfully, wilfully and fraudulently concealed by appellant 
from appellee; that said conditions and limitations were without 
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consideration, against public policy, contrary to good conscience and 
fair dealing, and should not be enforced. 
Verdict and judgment for appellee for the sum of $3,300 in dam- vd 
ages, and costs of suit. “4 
Appellant relied upon the following propositions for a reversal of ’ 
the judgment, viz.: 
FIRST PROPOSITION. : 








That the court erred in its fifth clause of instructions to the jury, 
in this: That the mistake, being caused by negligence of appellant’s 
servants or agents, is not submitted to the jury; but said charge 
makes appellant insurer for the correct transmission of said message. 













SECOND PROPOSITION, 


The court erred in the fourth division of its charge to the jury, “ 
in this: “That the acts and words of the operator, done while he 
was preparing the message for plaintiff, would relieve plaintiff from cs 
the effect of signing said message, in so far as the stipulations or con- 
ditions in said message blank are concerned ;” because the evidence 
shows that what the operator did in that respect was done by him 
acting as plaintiff’s agent, and that he was not the agent of defend- 
ant for any such purpose. 










THIRD PROPOSITION. 


The court erred in the fourth division of its charge, in this: It 
submitted to the jury the question of damages done to the sheep 
known as the “ Ranch Sheep,” without any evidence showing that 
any damage done to said sheep was in contemplation of defendant 
at the time it received said message for transmission. 















FOURTH PROPOSITION. 


The court erred in same subdivision of its charge, in this: That 
the reduction in value of the sheep, by loss of wool, could be esti- 
mated in arriving at plaintiffs damage; because no such element of 
damage was claimed by plaintiff, nor was there any allegation in 
plaintiffs petition that any of said sheep were damaged by loss of é 
wool. 
FIFTH PROPOSITION. 


The court erred in the same subdivision of its charge, in this: 
That the plaintiff was entitled to recover the actual expense of said 
trip, and the labor of making the same, from plaintiff’s ranch to 
Baffalo Springs and back; because no such an element of damage 
was in contemplation of appellant; and, if recoverable at all, it 
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would be subject to the expense of Butler, two horses and Shep, to 
Buffalo Springs, ete. 
SIXTH PROPOSITION. 


The court erred in fifth subdivision of its charge, in this: That 
the question of negligence of defendant is not submitted to the 
jury; the effect of said charge is to make defendant an insurer 
against mistakes in transmitting the message. 


SEVENTH PROPOSITION. 


The court erred in same subdivision of its charge, wherein it is 
sought to make defendant responsible for all the injury done the 
West sheep between Gainesville and Buffalo Springs; because the 
message was to have Butler meet plaintiff at Buffalo Springs. 


EIGHTH PROPOSITION. 


The court erred in refusing to give this special charge, asked by 
defendant: “If the jury believe from the evidence that the plaintiff, 
R. 8. Edsall, asked the operator in charge of defendant’s office in 
Gainesville to prepare for him the message, and that said operator 
wrote said message on one of defendant’s blanks, and after it was so 
written by the operator at said Edsall’s request, the said Edsall 
signed the same and delivered it to the operator, then the said Edsall 
would in law be bound by the conditions in said message blank con- 
tained; and if they believed that said message blank contained: ‘ It 
is agreed between the sender of the following message and this com- 
pany that said company shall not be liable for mistakes or delays 
in the transmission or delivery, or for non-delivery, of any unre- 
peated message, whether happening by negligence of its servants or 
otherwise, beyond the amount received for sending the same,* then 
and in that event defendant would be protected, notwithstanding 
they may find the error charged was made; plaintiff cannot recover 
the damages claimed by him, nor can he recover any greater amount 
than the sum paid for transmitting said message, and interest 
thereon from the date of payment of same.” 


NINTH PROPOSITION. 


The court erred in refusing to instruct the jury, as asked by de- 
fendant, in this special charge: 2d. “If the jury believe from the 
evidence that it was no part of defendant’s operator’s duty to pre- 
pare messages for transmission, and that the message in this case was 
prepared by defendant’s operator, at his, the plaintiff’s, request, and 
for plaintiff, then you are instructed that the said operator, in so 
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preparing said message, was acting as the agent of the plaintiff, and 
defendant would not be bound by any act of said operator done in 
preparing said message for transmission, and would only be bound 
by the acts of said operator after said message was delivered to him 
for transmission.” 

Other errors were assigned not necessary to notice. 


Stemmons & Field, for appellant, that the court erred in the 
fifth subdivision of the charge, cited: Western Union Tel. Co. ». 
Neill, 57 Tex., 283; Womack v. W. U. Tel. Co., 58 Tex., 176; 
Thompson on Negligence, 2d vol., pp. 832, 835, note 1, and authori- 
ties cited in subnote 3, p. 836; Wait’s Actions and Defenses, 4th 
vol., p. 696, sec. 20; Breese v. U. 8. Tel. Co., 48 N. Y., 132. 

That the court erred in the fourth subdivision of the charge — cit- 
ing: Wait’s Actions and Defenses, vol. 6, p. 19; Wood’s Mayne on 
Damages, p. 34; Thompson on Negligence, 2d vol., p. 848, sec. 13; 
Baldwin v. U. 8. Tel. Co., 45 N. Y., 744. 

That the court erred in refusing to give the special charge asked, 
referred to in statement of case under eighth proposition, found in 
statement of case —citing: Womack v. W. U. Tel. Co., 58 Tex., 176; 
W. U. Tel. Co. v. Neill, 57 Tex., 583; Breese v. U. 8S. Tel. Co., 45 
Barb., 274; Camp vw. W. U. Tel. Co., 1 Metce. (Ky.), 164; Wann ». 
W. U. Tel. Co., 37 Mo., 472; Passmore v. W. U. Tel. Co., 78 Pa. St., 
238; Redpath v. W. U. Tel. Co., 112 Mass., 71. 


Potter & Hughes, for appellee, that telegraph companies are in- 
surers except when they contract to be relieved from such liability 
in sending messages, cited: Wait’s Actions and Defenses, vol. 6, sec. 
14; also section 5 and case there cited; Thompson on Neg., vol. 2, 
note 1 on pp. 835-7, authorities there cited (especially latter part 
of said note); Sutherland on Damages, vol. 3, p. 295; Shear. & Redf. 
on Neg., 659; De Rutte v. New York Tel. Co., 1 Daly (C. P.), 547; 
Western Union Tel. Co. v. Tyler, 74 Ill, 168; 8. C., 24 Am. Rep., 
279; Rittenhouse v. Independent Line of Tel., 44 N. Y., 263; 8. C., 
4 Am. Rep., 673; Bartlett v. W. U. Tel. Co., 62 Me., 209; 8S. C., 16 
Am. Rep., 447; Turner v. H. Tel. Co., 41 Ia., 458; and see Sweet- 
land v. Ill. Miss. Tel. Co., 27 Iowa; 8. C., 1 Amer. Rep., 295, where 
the difference between an error in a message with a contract for re- 
peating, etc., and one without such contract, is stated; Baldwin v. 
U.S. Tel. Co., 45 Barb., 505; 1 Lans., 125; Bryant v. Am. Tel. Co., 
1 Daly (C. P.), 200, and other cases cited in 3 Sutherland on Dam- 
ages, note 1, p. 297; Tel. Co. v. Griswood, 37 Ohio St., 301; 25 La. 


Ann., 383. 
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That the message being sent wrong made a prima facie case 
against the company —citing: W. U. Tel. Co. v. Carew, 15 Mich., 
525; Rittenhouse v. Independent Line Tel., 44 N. Y., 263; Opinion 
by same judge in case of Breese v. U. 8S. Tel. Co., cited by appel- 
lant; Tyler v. W. U. Tel. Co., 60 IIL, 428-9; Tel. Co. v. Griswood, 
87 Obio St., 301; 25 La. Ann., 383; Barlett v. W. U. Tel. Co., 62 Me, 
218; Womack v. W. U. Tel. Co., 58 Tex., 176. 

The damages that naturally and proximately flowed from the 
error may be recovered — citing: Thompson on Neg., vol. 2, pp. 149 
and 150, sec. 13, and cases therein cited; Wood’s Mayne on Damages, 
pp. 18 and 19, and note 2. See Sutherland on Damages, vol. 3, pp. 
300 to 307, and authority cited. 


Warts, J. Com. Arr.— To enable a party to avail himself of an 
error in the charge of the court it is not necessary for him to ex- 
cept to it. The statute provides that the eharge is to be filed “ and 
shall constitute a part of the record of the cause, and shall be re- 
garded as excepted to, and subject to revision for errors therein, 
without the necessity of taking any bill of exceptions thereto.” R, 
S., art. 1318. 

Appellant insists that the court erred in the charge to the jury, 
in assuming that if there had been an alteration in the message in 
its transmission and delivery as claimed, that then the alteration 
resulted from the culpable negligence of the company or its agents. 

It is a well known fact, that, owing to apparently eccentric and 
unexpected disturbances of the electric currents, as well as other 
causes against which prudence and foresight could not provide, 
although a message may be properly and correctly forwarded from 
the originating office, with the most exact precision, its passage 
upon the wire may be entirely interrupted, or the sounds or signals 
thereby so changed that a different message is received from that 
which was sent. 

Hence the established rule is, that in the absence of a special 
contract limiting or regulating the liability of telegraph companies, 
they are not held to insure the safe and accurate transmission and 
delivery of messages. In the discharge of the duty assumed in 
transmitting and delivering messages for compensation, they are 
held to the exercise of such care and diligence as is reasonably ade- 
quate to a faithful discharge of the duty. Womack v. W. U. Tel. 
Co., 58 Tex., 176; W.U. Tel. Co. v Neill, 57 Tex., 283; Breese v. U. 
S. Tel. Co., 48 N. Y., 1382; Sweatland vw. Illinois, etc., Tel. Co., 27 
Iowa, 433; Ellis v. American Tel. Co., 13 Allen, 226; Washington 
etc., Tel. Co. v. Hobson, 15 Gratt., 122. 
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Where there has been a material alteration in the terms of a mes- 
sage in its transmission and delivery, in the absence of a special 
contract limiting the liability, then, as to whether or not such altera- 
tion is the result of culpable negligence on the part of the company 
or its agents, is a question of fact, to be determined from the attend- 
ing facts and circumstances. 

It is now the generally accepted doctrine that in such case, where 
it is shown that the message was received by the company and not 
delivered, or delivered in a materially altered or changed condition, 
this makes a prima facie case of negligence against the company, 
and the burden rests upon it to show that the condition resulted 
from some excusable cause. 14 Federal Reporter, 722, note x; 
Gray’s Communications by Telegraph, § 26, note 3; also § 53, note 1. 

The effect of the charge may be seen from the following extract: 
“And if you further believe that when said message reached its 
destination, and was received by said Butler, that it was so altered 
and changed as to read ‘sheep’ instead of ‘Shep,’ you will find for 
the plaintiff.” 

Appellant bad adduced evidence tending to show that at that time 
its line over which the message in question passed was in good con- 
dition, that the instruments in use were first class, and that it had 
skilful and careful operators in its employment. It was therefore 
error for the court to assume that the alteration was the result of 
culpable negligence. Under the circumstances that question should 
have been submitted to the jury by appropriate instructions. 

It appears with sufficient certainty that the message as signed by 
appellee was written upon one of the company’s blanks, upon which 
certain stipulations were printed. Amongst these were that the 
company would not be liable for errors in unrepeated messages, and 
unless the claim was presented in writing within sixty days after 
the message was sent. 

In reference to such stipulations the weight of authority is clearly 
and decidedly that where one writes a message upon one of these 
blanks, and signs the same without dissent, he will, in the absence 
of fraud, be estopped from denying the binding force of such regu- 
lations, notwithstanding he did not in fact read them. Gray’s 
Communications by Telegraph, p. 52, note 2. And such a person 
will not be permitted to show that he did not read or understand 
the conditions contained in the printed regulations. 14 Federal Re- 
porter, 721, note u, and p. 722, note v. 

Appellant in this case asserted these conditions, and especially 
that with respect to the repeating of the message, as a defense to 
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the action for damages. To obviate the effect of that defense, ap- 
pellee claimed that he was ignorant respecting the business of teleg- 
raphy, and so informed the operator, and requested him to write the 
message, which he did, and that the operator so held the message 
to appellee for his signature that the printed conditions were ex- 
cluded from his view by the operator’s hand, and that he did not 
see the printing, and hence knew nothing of the matter. He claims 
that the operator’s conduct in the matter constituted such fraud 
upon him as relieved him from the effect of the conditions. 

It appears from the evidence that when he called upon the opera- 
tor and informed him of what was desired, that the operator passed 
out some blanks and told appellee to write the message upon them, 
but appellee remarked that he knew nothing of the business; that 
he had never written a message, and requested the operator to write 
it for him, which was done, appellee dictating the message. When 
it had been written and corrected, the operator placed the same 
upon the counter, keeping one hand upon the top of the message, 
and pointing to appellee the place where the name should be signed. 
It also appears that between the date and address the following 
words were printed, viz.: ‘Send the following message subject to 
the above terms, which are agreed to.” And just below where ap- 
pellee signed his name, an index hand was placed and these words 
printed: ‘Read the notice and agreement at the top.” 

While the court charged the jury correctly as to the effect of ap- 
pellee’s signing the message, the court further charged the jury in 
effect that if the operator by his acts or words misled appellee, or 
prevented him from reading the conditions, then that they would 
not be binding upon appellee. From the character of the verdict, 
manifestly, the jury found that appellee was not bound by the 
printed conditions, upon the ground of the fraud of the operator. 

In Wolf v. W. U. T. Co., 62 Pa. St., 83, it is in effect said that 
there must not be anything deceptive in the manner in which these 
printed regulations are grafted into the contract. And that, not- 
withstanding the regulations are in small type, yet if the notices 
upon the blanks, calling attention to them, are plainly and conspic- 
uously printed, that will be sufficient. 

Appellant claims that the operator was the agent of appellee in 
writing and preparing the message, and therefore no fraud could be 
imputable to appellant on account of any fraudulent conduct of 
the operator in preparing the message for appellee. 

Evidently the operator in the preparation of the message was act- 
ing for the appellee, and not the company. True, he was the agent 
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of the company to receive and forward messages, but not to write 
messages for others. Now when appellee specially requested the 
operator to do this work for him, the operator in respect to that par- 
ticular matter was as much the agent of the appellee as if he had 
been a stranger to both parties. To illustrate this thought, suppose 
that appellee, instead of calling upon the operator, had calied upon 
his friend West, and West had in every respect performed the duty 
as it was performed by the operator, no one would contend that 
appellant would be bound by the acts of this stranger. 

The record discloses the fact that the printed notice to read the 
agreement at the top of the message was in plain view of the appel- 
lee when he signed the message, and it seems that he neither read 
nor paid the slightest attention to that; and it is by no means a 
plausible assumption that if the operator had removed his hand 
entirely from the message, that the appellee would have given the 
slightest attention to the printed conditions. He was a witness 
upon the stand, and did not even intimate that he read the notice, 
or would have read the conditions had the message been handed to 
him. Lesides, the fact that at first the operator placed the blanks 
before the appellee, and directed him to write the message thereon, 
would tend to show that there was no intentional fraud upon the 
part of the operator. 

The finding that the appellee was released from the conditions by 
reason of the fraud of the operator is not sustained by the facts and 
circumstances of the case. Throughout there is an absence of the 
essential elements of fraud which would authorize a court to relieve 
against the contract. This may seem to be a hard case; grant that 
it is; nevertheless, when relief is extended upon that ground, then it 
is true that hard cases make bad law. That no one will be excused 
on account of his ignorance of the law is a maxim of universal 
application, for to grant relief upon that account would result in 
obliterating all law. 

Appellant claims that the court erred in submitting, as an element 
of damage recoverable in this action, the injury to what is known as 
the “ Ranch Sheep,” because it is asserted such damage was not in the 
contemplation of the parties as resulting from a breach of the con- 
tract at the time it was made. 

In the leading case of Hadley v. Baxendale, 9 Exch., 341, which 
is invariably cited with approval by the American courts, the doc- 
trine is stated as follows: “Where two parties have made a con- 
tract, which one of them has broken, the damages which the other 
party ought to receive in respect of such breach of contract should 
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be such as may fairly and reasonably be considered either arising 
naturally, ¢. ¢., according to the usual course of things, from such 
breach of contract itself, or such as may reasonably be supposed to 
have been in the contemplation of both parties, at the time they 
made the contract, as the probable result of the breach of it.” 

In this case the particular breach consisted in directing the agent 
to meet appellee with sheep instead of Shep. Thus it would seem 
that the removal of the sheep to Buffalo Springs, assuming that the 
agent should have acted upon the message, would have been the 
result according to the nsual course of things. For Butler, the agent 
of appellee, had charge of the sheep, and was subject to the orders 
of appellee. Now when he received an order directing him to take 
the sheep to Buffalo Springs, the taking of them to that point is 
the natural result of giving the order. Thus the damage to these 
“Ranch Sheep,” occasioned by driving them to and from Buffalo 
Springs, in compliance with the order, would, as a general rule, be 
recoverable. 

To authorize a recovery as to these sheep, appellee would have to 
show that due care had been exercised on the drive, and that the 
damage necessarily resulted from the exposure, etc. Thus the re- 
covery could be had only for such elements of damage as appellee 
has asserted in his petition. 

These conclusions sufficiently dispose of this appeal. The other 
errors assigned need not be discussed, as they are such as may not 
arise upon another trial. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 


[Opinion adopted March 27, 1885.] 


REVERSED AND REMANDED. 





P. J. Wirurs & Bro. v. Tuos. F. Hunson, Jr. 
(Case No. 1828.) 


1, Preapinc.— All common law forms of action being abolished in Texas, the 
plaintiff states the very case in his petition on which he seeks to recover, and 
a general denial puts him on proof of every affirmative allegation necessary 
to his recovery, unless it be one which the defendant must meet by plea in 
abatement. The defendant must disprove under a general denial or confess 
and avoid under a special answer. 

2. DaMaGrs — PLEADING.— When one sued for damages for a wrongful seizure 

of goods, alleged to have been the property of the plaintiff, desires to raise 

the question of ownership and show that the goods did not in any sense 








5 GO BEE on RI ERT 











: 
i 









SN Se OM BE RS RT 











eo 


LOMO Pie AL ms em 





FOE eine a he 











Witus & Bro. v. Hupson. 





Statement of the case. 





belong to the plaintiff at the time of the seizure, he may do so under an 
answer denying generally the allegations of the petition. If, however, the 
plaintiff held the goods under a purchase, valid as between himself and his 
vendor, but void for fraud, as against the defendant and all others, the 
fraud should be specially pleaded. 

3. PLEADING.— Though a naked possessor may recover against a wrong-doer, yet, 
to enable him to do so, he should not so qualify in his pleading the state- 
ment of his possession, and specify the facts which constitute it, as to mis- 
lead his adversary into preparing on a false issue, which the plaintiff does 
not intend to rely upon. 

4, SamE — PossEssion.-— The real owner of a stock of goods exposed for sale, 
though only occasionally present himself in his store, and conducting his 
business through clerks and servants, is in contemplation of law the actual 
possessor of the goods, and an action for trespass in seizing them wrong- 
fully must be brought in his name and not that of one of such clerks or 
servants so trusted by him, Nor is such aone less the owner and the actual 
possessor because he had bought the goods in the name of another, and 
shipped them in that name, if he paid for them with his own money. 

5. CHARGE OF CoURT.— A charge of the court which makes evidence that goods 
were bought in the name of a particular person, and the bills of lading 
made out in his name, full proof of possession as well as ownership, 
although in fact all other things usually surrounding ownership and actual 
or constructive possession were wanting, was error. 


Arrrat from Burleson. Tried below before the Hon. I. B. Me- 
Farland. 

Thos. F. Hudson, Jr., sued P. J. Willis & Bro. and Sam. G. Wil- 
son, alleging that Thos. F. Hudson, Jr., on December 2, 1882, was 
the owner, and was in the quiet and peaceable possession of a stock 
of goods in the town of Caldwell, of the value of $4.500; that on 
the 2d of December, 1882, Willis & Bro. and Sam. G. Wilson seized 
the property and took it away, and converted the same to their own 
use —to plaintiff's damage $5,000; that in making said seizure, 
Wilson was instigated by his co-defendants, Willis & Bro., “ who 
wantonly caused said seizure and conversion with intent to harass, 
injure and oppress Thos. F. Hudson, Jr.;” and further, that at the 
time Thos. F. Hudson, Jr., was a@ merchant in good standing and 
credit; that the property seized constituted his entire stock in trade, 
and that Willis & Bro. well knew this and caused the seizure to be 
made for the purpose of harassing Thos. F. Hudson, Jr., and to 
ruin his credit, etce., and that said acts.did injure Hudson’s credit 
and ruined his business, to his damage $25,000. 

The defendants answered by a “general demurrer” and a “ gen- 
eral denial.” The jury rendered a verdict in favor of plaintiff, and 
assessed all damages against P. J. Willis & Bro., $4,046 actual dam- 
ages, and $5,000 exemplary damages, and judgment was entered 
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against P. J. Willis & Bro. for said amounts, and in favor of Sam, 
G. Wilson against the plaintiff for his costs. 

The court charged as follows: “The plaintiff’s title and posses- 
sion will be sufficient to maintain this suit, if it appears from the 
evidence that the goods had been bought and that the business was 
conducted in his name at the time of the levy.” 

The plaintiff in his petition alleged that he was the owner of the 
property seized and converted, and that the property seized (under 
execution against Thos. Ff. Hudson & Son) constituted his entire 
stock in trade. Plaintiff introduced evidence to show the truth of 
these allegations, and defendants introduced evidence to show that 
the property seized belonged to the father and brother of plaintiff 
(against whom they levied the execution), and that the business con- 
ducted with the property was under the name of Thos. I’. Hudson, 
Jr., but was in fact the business of Thos. F. Hudson, Sr., and John 
A. Hudson, and was not, therefore, the business of Thos. F. Hudson, 
Jr., as he claimed. 

Defendants had pleaded a general denial of all the allegations of 
plaintiff’s petition. The record is quite lengthy, but it is believed 
the opinion will be understood without a review of the lengthy case. 


McLemore & Campbell, for appellants, that the charge which as- 
sumed that plaintiff might recover if the goods were bought and 
the business conducted in plaintiff's name without reference to the 
true ownership, was erroneous, cited: *Mims v. Mitchell, 1 Tex., 447; 
Caldwell v. Haley, 3 ger 319; Carter v. Wallace, 2 Tex., 207; 
Guess v. Lubbock, 5 Tex., 535; Tisdale v. Mitchell, 12 Tex., 68, 70; 
ew Shafer, 9 Tex. 20; Boynton ». Tidw ell, 19 Tex., 118; 
H. & T. C. R’y Co. v. Hara, 44 Tex., 628; Rules District Court 
Texas, tg T; Freiset v. Caleb, 21 Cal., 71; 22 Cal., 164; Davis ». 
Warfield, 38 Ind., 461; Kenedy v. Shaw, 38 Ind., 474: Sparks ». 
Heritage, 45 Ind., 66; Thompson v. Swatzer, 43 Ind., 312; Rotan 
v. Fletcher, 15 Johns., 208; Schermerhorn v. Van Valkenburg, 11 
i , 529; 6 Duer, 256; 14 Barb., 536; 3 N. Y., 510; 44 Am. Rep., 

4; Stearns v. Vincent, 50 Mich., 209; Bliss on Code Pleading, $$ 328, 
id 382; Green’s Texas Pleading and Practice, §§ 100-779 and au- 
thorities; Greenleaf on Ev., 8 648; Gould’s Pleadings, §§ 306-8, 325, 
334 et seqg.; 1 Smith’s Leading Cases, 490-559; Sutherland on Dam- 
ages, vol. 3, 524-528. : 


G. FE. Mann, also for appellants, that considering the state of the 
pleading, the plaintiff could not recover without showing ownership 
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in himself, cited: Wallace v. Finberg, 46 Tex., “ Hildebrant v. 3 
Booth, 7 Tex., 501; Porter v. Miller, 7 Tex., 479; I. & G. N. R. R. 4 
Co. v. Benitos, 59 Tex., 329; McCamant »v. Batsell, 59 Tex., 371; 4 
Sanborn v. Hamilton, 18 Vt., 592; Reed v. Lucas, 42 Tex., 533; : 
Green v. Barney, 20 Am. Dec., 315; Clark v. Foxcroft, 20 Am. Des, 
315; 6 Greenl., 296; Langford v. Owsley, 2 Bibb, 215; S. C., 4 Am. ‘4 
Dec., 700; Peoria R. R. Co. v. Bryant, 57 Il, 479. 

He also cited against the charge of the court: Cook v. Tloward, 
13 Johns., 2 deg 283 ; Schermerhorn v. Van Valkenburg, 11 Johns., 
527, top p. 528; Barwick v. Barwick, 11 Ired. Law (N. C.), 80 to 84; 
Brady v. W hitney, 24 Mich., 155; rin gto v. Little, 10 Mich., 
439; Davidson v. Waldron, 31 Ill., 129; Sylvester v. Girod, 4 Rawle 
(Pa.), 189, 190; 3 Starkie on Ev., 1504; Bacon’s Abridgment, title 
pet 706 ey 702; Boynton v. Tidwell, 19 Tex., 121; Pridgin 

. Strickland, 8 Tex., 434; Porter v. Miller, 7 Tex., 468; G., C. & 
s. F. R. R. Co, v. Levy, 59 Tex., 547; Hogan v. Kellum, 13 Tex., 
399, 400. 





Sayles & Passett, W. K. Homan and lume & Shepard, for appel- 
lee, that tie ownership of the goods in another could only have 
been shown by appellant after plea in confession and avoidance, 
which was not pleaded, cited: Carter v. Wallace, 2 Tex., 206-208; ‘s 
Guess v. Lubbock, 5 Tex., 536, 538, 539; Love v. McIntyre, 3 Tex., 
10, 12; 1 Waterman on Trespass, sec. 584 et seg.; Abbott’s Trial 
Ev., p. 631, sec. 8; 2 Greenl. Ev., secs. 613, 633, 625, 629, 634; 1 
Chitty, Pl., 560; 2 id., 713; Ullman v. Barnard, 7 Gray, 554; Lyle 
v. Barnard, 5 Bina. 457; Spoor v. Holland, 8 Wend., 445; Ingersoll 
v. Von bokkelin, 7 Cow., 670; Adams v. O'Connor, 100 Mass., 545; 
White v. Webb, 15 Conn., 302. 

They cited other authorities on propositions not noticed in the 
opinion. 





Wii, Cuter Justice.— Much discussion has been had by coun- 
sel as to what defenses are admissible under the general issue in the 
various common law forms of action appropriate to the state of case 
made by the plaintiff's petition. 

We deem it unnecessary to enter into an examination of the prin- 
ciples governing the pleadings used in such actions, or the character 
of evidence admissible under each of them. 

We have abolished all common law forms of action, and under 
our system a plaintiff states the very case upon which he seeks to 
recover, and a general denial puts him upon proof of at least every 


Witurs & Bro. v. Hupson. [Galv. Term, 





—— 


Opinion of the court. 





—— 


affirmative allegation necessary to maintain his suit unless it be 
some allegation that by the rules of pleading must be met by a plea 
in abatement. Tisdale v. Mitchell, 12 Tex., 70; Texas Trans. Co, 
v. Hyatt, 54 Tex., 215; Porter v. Miller, 7 Tex., 473; Pridgin », 
Strickland, 8 Tex., 434. 

The defendant, in pleading to the action, looks to the petition — 
not to see whether it is trespass, trover or case, but to ascertain 
what are the facts he is expected to meet; what he must disprove 
under the general denial or confess and avoid under a special 
answer. 

The present petition makes out a case where a merchant, who 
was owner and in possession of a stock of goods, and doing busi- 
ness with them, had been injured by an illegal seizure and conver- 
sion of his goods, and claimed damages, actual and vindictive, for the 
wrong done him. He sued P. J. Willis & Bro., together with Wil- 
son, for the illegal seizure and conversion; claimed that Willis & 
Bro. instigated Wilson to make the seizure, and were actuated by 
malice, etc., against him in so doing, and that they had injured his 
credit and ruined his business as a merchant. 

This is the case the appellants had to meet, and if established by 
prima facie evidence on the part of the plaintiff, they could not 
successfully meet it except by disproving some of the material alle- 
gations of the petition; or by confessing them and justifying the 
supposed wrongs laid to their charge. If they relied on the inabil- 
ity of the plaintiff to prove any of these allegations, or upon their 
own ability to disprove one or more of them, the general denial 
was all they needed. For instance, if the ownership of the goods 
was a material issue between the parties, there was no necessity for 
a special denial of that fact, for such a plea would be included 
within the general denial of all material allegations. Herndon v. 
Ennis, 18 Tex., 412. They could not attack the general ownership 
by a confession and avoidance, for when the fact was admitted by 
this plea that question was at anend. If they wished to show that, 
whilst the plaintiff was owner as to every one else, he was not as 
to themselves, they should confess this general ownership and show 
in avoidance the circumstances which made it void as tothem. For 
instance, if the defendants proposed to show that the plaintiff's title 
to the goods was derived by a conveyance from Hudson, Sr., or 
Hudson & Son, fraudulent as to themselves’ and other creditors, 
they must confess the ownership so far as it could be given by the 
conveyance, but allege its invalidity as to them because of its being 
fraudulent as to creditors. For sucha conveyance is good between 
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the grantor and grantee, and void only as to the parties defrauded, 
or intended to be defrauded, by it. 

The defendants did not, in this case, rely upon any fraudulent 
conveyance of the goods to show that the plaintiff was not the owner 
as against their right to levy upon them for the debts of his grantor; 
but they claimed that the goods did not belong to plaintiff as against 
any one, or in any sense whatever. It is clear that no special plea, 
nor any plea in confession and avoidance, was necessary or even 
proper to raise the issue of ownership under these circumstances, or 
to authorize evidence on either side of that issue. 

The only question, then, is, Was the issue of ownership a material 
one in the cause? 

It may be admitted that in actions of trespass and trover, as known 
to the common law, a bare possession is sufficient title upon which to 
recover as against a naked trespasser. 

It is to be remarked, however, that, at least in an action of trover, 
it has been held by respectable authority, that proof that the goods 
converted were not owned by the plaintiff is sufficient to defeat the 
action. Rotan v. Fletcher, 15 Johns., 207; Sheldon v. Soper, 14 id., 
352; Tuthill v Wheeler, 6 Barb., 362; Clapp v. Glidden, 39 Me., 
448, 451. 

Be this as it. may, it is clear that the rules which govern these 
forms of action have noapplication to our system when the plaintiff 
recovers upon the special case made by his pleadings. 

The defendant, sued in trespass or trover, had notice that the 
plaintiff might rely upon a mere naked possession, perhaps a wrong- 
ful one as against the true owner, and prepared himself accordingly. 
But who, when sued under such allegations as are contained in the 
present petition, would suppose that the merchant, owner of the 
goods seized, and in possession of them, whose business and reputa- 
tion had been ruined by the seizure, and against whom the defend- 
ants entertained such malice as induced them to bring about this 
effect, would expect to recover by proving that he was the mere 
naked possessor of somebody else’s stock, and that other parties were 
doing business in his name? In fact that he expected to recover al- 
though he was no merchant, had no goods, was doing no business, 
and had not himself been damaged in the least by the conduct of 
the defendant? 

A naked possessor may recover against a wrong-doer in this state 
as well as in England; but in such case it is more consistent with 
our system of pleading that he should so set forth his cause of action; 
or at least should not so qualify the statement of his possession, and 
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specify the facts which constitute it, as to mislead his adversary into 
pleading and preparing evidence upon a false issue, and one not in- 
tended to be raise upon the trial. 

The present petition did not stop at a mere allegation of owner- 
ship and possession, but averred a state of facts surrounding the pos- 
session that would lead any one to suppose that a real ownership 
would be relied on, accompanied by a possession such as persons do- 
ing a mercantile business have of their stock in trade; a possession 
and ownership that would give the merchant a standing and repu- 
tation in the commercial world, such as might be injured by a seizure 
and conversion of his stock in trade. 

Taking all the allegations of the petition together, we think the 
ownership of the goods was a fact material to the plaintiff’s recovery, 
and that it should have been proved as alleged, and might have been 
disproved under a general denial. 

But if this were not so, the possession of the goods was certainly 
in issue under such a plea. The plaintiff offered evidence to show 
that he was in actual possession of the goods, whilst the defendants 
attempted to show that he was not, but that Thos. F. Iludson, Sr., 
was in possession of them. The plaintiff, as evidence both of his 
ownership and possession, showed, among other things, that the goods 
were bought in his name and consigned to him. The defendants 
sought to show that, whilst this was the case, Thos. F. ILudson, Sr.’s, 
money had paid for the goods, and they were really owned by him, 
and that Thos. F. Hudson, Jr., meant Thos. F. Hudson, Sr., or Thos. 
F. Hudson & Son, when used in reference to said mercantile busi- 
ness; that the former’s name was merely used as a device under 
which Thos. I’. Hudson, Sr., sought to do business without subject- 
ing his goods to the claims of his creditors. 

Now, it is clear that, if this defense were made out, it would dis- 
prove as well the possession as the ownership of the goods claimed by 
the appellee. Every person present in a store where goods are sold, 
and participating in their custody, control and sale, cannot be said to 
be in possession of them in such manner as to authorize him to bring 
suit for their value against a trespasser. A merchant owning a 
stock of goods may sell them through his clerks, servants and 
agents; may visit his store only occasionally, and may be absent 
from it at the time the trespass is committed; still he is the actual 
possessor of the goods — the one to sue for the trespass,— and a suit 
like the present, brought by one of his servants, would be defeated 
on proof of the facts we have just stated. Stearns v. Vincent, 50 
Mich., 209. He is no less the actual possessor of the property, and 
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the one in whose name such suit should be brought, because he has 
bought the goods in the name of another, and shipped them in that 
name, if he has paid for them with his own money. If this be so, 
the above charge of the court is necessarily incorrect. It made 
the name in which the goods were bought, and in which the bills 
of lading were made out, full proof of possession as well as of own- 
ership, although all other facts usually surrounding ownership and 
actual or constructive possession were wanting. 

Under such a charge the jury may have believed that the senior 
Hudson was the owner of the goods, and exercising such control 
over them as amounted to an actual possession of them, exclusive of 
every one else, and yet if he bought them in the name of the junior 
Hudson, and had the bills of lading made out in the latter’s name, 
the suit could be maintained by the plaintiff. This charge took from 
the jury all question as to the position of the plaintiff in the store, 
or as to the capacity in which he acted in exercising any control over 
the business, and compelled a verdict for the plaintiff, though the 
jury may have believed that he never had anything to do with the 
goods, or actually possessed or controlled them in any manner what- 
ever. In this the court plainly erred; and according to the views 
already expressed, the entire charge upon the subject of the owner- 
ship and possession of the goods was not in accordance with the 
Jaw app'icable to the facts before the jury, and the pleading of the 
respective parties. 

There are other points made in the brief of appellants, but some 
of them involve questions not likely to arise upon another trial, and 
the others are not of sufficient importance to require consideration. 

For the errors indicated the judgment will be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 27, 1885.] 
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A. H. Beto & Co. v. T. L. Wren. 
(Case No. 1050.) 


Liset.— A libel, as defined in the statute, may be committed by either mak- 
ing. writing, printing, publishing, selling or circulating the malicious state- 
ment with intent to injure another. 

SaME.— Each act of either making, publishing or circulating a libel being a 
separate offense, it results that the circulation of a newspaper containing a 
libelous statement, beyond the limits of the county in which the paper 
issues, is an offense, no matter what may have been done with it in the 
county where the press of the paper is operated. 

CIRCULATION.— A libel is circulated wherever the paper containing the libel- 
ous matter is sold or distributed. The fact that the libel may have been 
perpetrated by a publication or circulation of it in one county does not 
render it less a crime to circulate the paper containing the libelous article 
in other counties. It results that under article 1193, Revised Statutes (Ex. 8), 
a suit may be brought for damages for libel in any county in Texas in 
which the paper containing the libelous statement is circulated. 

PRIVILEGED COMMUNICATION. — The public is not regarded as having such an 
interest in proceedings embodying defamatory matter as will outweigh the 
necessity of protecting the character of individuals, unless the proceed- 
ings are of a legislative or judicial character. (Following Cooley's Const. 
Law, p. 58.) 

Samr.— For the publication of proceedings of a quasi judicial character to 
be privileged, they must have transpired before a body having the power 
to hear and determine matters submitted to its jurisdiction by the volun- 
tary consent of its members. Cooley, Const. Lim., 448. Its judicial char- 
acter alone pr tects it, and to give it such character it must have authority 
not only to hear, but to decide, matters coming before it, or to redress griev- 
ances of which it takes cognizance. (Following Barrows v, Bell, 7 Gray, 
301.) 

SAME — LEGISLATIVE PROCEEDING.— For the publication of matter other- 
wise libelous to be protected as a privileged matter on account of its being 
part of a legislative proceeding. the proceeding must not have been pre- 
liminary, ex parte, and secretly conducted; if preliminary and ex parte, 
the proceedings must at least have been openly conducted and subject to 
the inspection of the public. 

SAME — LIBEL.— A committee was created by the legislature, from its mem- 
bers, to sit after its adjournment, and for the purpose of obtaining evi- 
dence by which the state’s counsel might be guided in instituting criminal 
prosecutions against the perpetrators of land frauds and forgeries. It 
was not the purpose of the committee to do anything in aid of legislation or 
to report to any body; it determined nothing, exercised its judgment on no 
question requiring its judicial action, and evidence taken before it, being ex 
parte, could not afterwards be used in judicial proceedings. Parties whose 
conduct was the subject of inquiry before it were not permitted to appear, 
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and its proceedings were conducted in secret, with closed doors, the public 

being excluded. The evidence, after being taken before the committee, ie 

was to be filed, and it was filed, in the attorney-general’s office, where a bs 
copy of it was procured, containing libelous matter, which was published 
in a newspaper. Held: 

(1) The committee was an irregular and irresponsible committee, exercis- 
ing doubtful powers, and formed for no purpose connected with the duties % 
of the body from which it derived its appointment. ce 

(2) The proceedings of such a committee have no claim to be regarded 
even as a preliminary examination, in the legal sense of the term. 

(3) The public policy which required the proceedings to be kept secret 
was violated by their publication in the newspaper. 

(4) The proceedings of such a committee, when published, cannot be re- 
garded as privileged, and the publisher, if the matter be defamatory, is 
responsible in damages to the party injured. 

8, FREEDOM OF THE PRrESS.— Every facility should be allowed for the quick 
dissemination of useful facts, and the freedom of the press should not be b 
restrained further than is absolutely necessary to protect private character 
from falsehood and slander. 

9, ComMMON LAW—ITS FLEXIBILITY.— The plastic nature of the common law 
will not allow the courts, in deference to the improvements of modern 
times, and the advance of newspaper enterprise, to so vary the cardinal 
principles of the law of libel that testimony libelous in its nature, required 
by the policy of the law to be kept absolutely secret, may be published in 
the columns of a newspaper. 

10, CHARGE OF CouRT.— An objection that the trial court did not direct the jury to 
separate the actual from the exemplary damages, in their verdict, comes too 
late when not raised until after appeal. The point should have been made 
in the court below by asking an instruction covering it. 

11, DAMAGES IN LIBEL sUIT.— The amount of damages in a libel suit is left largely 
to the discretion of a jury. They may take into consideration the motives 
of the publication, while evidence as to the mode and extent of the publi- 
cation is at all times admissible, 

12. BILL OF EXCEPTIONS — PRAcTICE.— The refusal of a district judge to sign a 
bill of exceptions, which it is apparent could not have affected the result in 
the supreme court, will afford no ground for reversal, 

18, CASES DISCUSSED AND DISTINGUISHED FROM THIS.— McBee v. Fulton, 47 Md., 
403, and Terry uv. Fellows, 21 La. Ann., 375, reviewed and distinguished from : 
this. A 

14, CASES APPROVED AND FOLLOWED, AND ELEMENTARY WRITERS CITED.— Com, 

v. Blanding, 3 Pick., 304; Rex v. Gridwood, 1 Leach, 142; Rex v. Burdett, 

4 Barn. & Ald., 95; Sanford v. Bennett, 24 N. Y., 20; Barrows v. Bell, 7 

Gray, 801; McCabe v. Cauldwell, 18 Abb. Pr., 377, cited and approved. The 

following elementary writers cited, as sustaining the principles announced 

by the decision: 1 Bishop, Crim. Practice. $$ 53, 57, 61; Odg. on Libel, 582; 

Cooley’s Coust. Law, 568 and note, and Flood on Libel, 193, 194, 244, 
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and who were proprietors of the Galveston Daily News. The peti- 
tion, after formal allegations, proceeded to allege that, during the 
year 1877 and since, many forgeries were committed of deeds and 
transfers to land certificates in Texas, and the devices resorted to to 
accomplish these forgeries, by reason of the general interest they 
excited, had become known to the people of the state. That many 
prosecutions were made of guilty parties, in Travis county, and con- 
victions obtained; that defendants had an agent and representative, 
J. E. Thornton, and a business office in the county of Travis. The 
petition alleged that one T. E. Tullis was known to be one of the 
persons guilty of forging land titles, and one Jesse Stancel was be- 
lieved to be a professional forger. 

The petition, after setting forth apt preliminary allegations, con- 
tinued : 

“ And the said defendants, well knowing the premises and the mat- 
ters and things hereinbefore alleged, but contriving and wickedly 
and maliciously intending to injure your petitioner in his said good 
name, fame and credit, and to bring him into public scandal, infamy 
and disgrace with and amongst all his neighbors and other good and 
worthy citizens of this state, and to cause it to be suspected and be- 
lieved by said neighbors and citizens that petitioner had been and 
was guilty of forgery, and to subject him to the pains and penalties 
by the laws of this state made and provided against and inflicted 
upon persons guilty thereof, and to vex, harass and impoverish peti- 
tioner, heretofore, to wit: 

“On the 23d day of January, 1880, defendants being (as _peti- 
tioner alleges) the publishers and proprietors of a certain news- 
paper known as and styled The Galveston Daily News, purporting 
to be and to have been published in Galveston city, in Galveston 
county, Texas, did faisely, wickedly and maliciously compose and 
publish and cause and procure to be published of and concerning 
your petitioner, and of and concerning the premises and matters 
and things hereinbefore alleged, in and by means of their said news- 
paper, and did falsely, wickedly and maliciously publish and cause 
and procure to be published of and concerning petitioner and 
the premises and things hereinbefore alleged, on the said 23d 
day of January, 1880; in the county of Travis and divers other 
counties and state of Texas, in and by means of their said news. 
paper, which defendants published, circulated and distributed, and 
caused and procured to be published, circulated and distributed, in 
said Travis and divers other counties, and amongst. the good citizens 
thereof, a certain false, scandalous, malicious and defamatory libel, 
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containing, amongst other things, the false, scandalous, malicious, 
defamatory and libelous matter following, of and concerning peti- 
tioner, and of and concerning the matter and things hereinbefore 
alleged, that is to say, purporting to make and publish a statement 
of the said Jesse Stancel; and defendants did publish, as true and 
correct, said statement of and concerning petitioner, and of and 
concerning the premises as follows, and having the heading and 
caption, ‘Land Frauds’ (a part of and the heading and caption of 
said publication, meaning that said publication is and was a true 
and correct statement of and concerning petitioner, and of and con- 
cerning the premises and other things mentioned in said publication, 
and meaning that the said following statement is and was a true 
and correct statement of, amongst other things, forgery committed 
by petitioner as therein and hereinafter stated): ‘Jesse Stancel’ 
(meaning the said Jesse Stancel, and meaning that he, the said 
Stancel, was the author of the said statement which follows): ‘I?’ 
(meaning the said Stancel, the speaker) ‘ knew Tullis’ (meaning the 
said T. E. Tullis) ‘in Galveston; I knew him here’ (meaning Aus- 
tin, Travis county, Texas); ‘boarded with him in 1875, or in the 
same house with him. I know very little facts of what he was 
doing. I have, however, some little information of a transaction of 
his with a gentleman named Wren’ (meaning petitioner). ‘I think, 
in the summer of 1875, Tullis’ (meaning the said T. E. Tullis) ‘and 
Wren’ (meaning petitioner) ‘ were friends, together all the time. I 
will state the details so far as I know: In the summer of 1875, in 
July or August, Wren’ (meaning petitioner) ‘went away from here’ 
(meaning from Austin, Texas). ‘I saw him and Tullis’ (meaning 
the said T. E. Tullis) ‘going to the Central depot together, and I 
was satisfied from intimations’ (meaning statements) ‘of Tullis’ 
(meaning the said T. E. Tullis) ‘ that he’ (meaning petitioner) ‘ was 
going away to fix up some crooked papers’ (meaning thereby that 
plaintiff was going away to forge some title deeds to lands in the 
state of Texas). ‘He’ (meaning petitioner) ‘was gone about ten 
days. He’ (meaning petitioner) ‘came back here’ (meaning the 
said Austin), ‘and the same evening after he’ (meaning petitioner) 
‘came back I met him’ (meaning petitioner) ‘and Dr. Tullis’ (mean- 
ing the said T. E. Tullis) ‘and one or two others on the corner talk- 
ing. He’ (Wren) (meaning petitioner) ‘was sporting a very fine 
suit of clothes, and he’ (meaning petitioner) ‘said he bought them 
in St. Louis’ (meaning thereby that petitioner had made the money 
with which to purchase a very fine suit of clothes by committing 
forgery). ‘Some months after that I met Dr. Tullis’ (meaning the 
Vou, LXITI— 44 
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said T. E. Tullis) ‘in the land office. He’ (meaning the said Tullis) 
‘was looking on the map of Erath county. He’ (meaning the said 
Tullis) ‘ pointed out to me a piece of land in the north part of the 
county of which I think he’ (meaning the said Tullis) ‘said Pace 
was the grantee; but I am not certain about it. I think it was a 
league survey, and he’ (meaning the said Tullis) ‘remarked that 
Wren ’ (meaning petitioner) ‘had bought it during his’ (meaning 
petitioner’s) ‘trip, and they’ (Tullis and Wren) (meaning the said 
T. E. Tullis and petitioner) ‘had sold enough to pay the purchase 
money and what other expenses they’ (meaning said T. E. Tullis 
and petitioner) ‘had been to’ (meaning thereby the said Tullis and 
petitioner had been guilty of forging the title to said land therein 
described). ‘ Dougherty, Connelly and Ammerman, of Dallas, were 
the agents for the sale. Some time after that there were some par- 
ties making mention to Wren’ (meaning petitioner) ‘about his’ 
(meaning petitioner’s) ‘having obtained that survey so easily. He’ 
(meaning petitioner) ‘said he’ (meaning petitioner) ‘ went to Missis- 
sippi and there bought it from the heirs. I do not know anything 
about the papers’ (meaning the title deeds to the above-mentioned 
tract of land). ‘My impression is that they were made by himself’ 
(meaning that petitioner had been guilty of forging said title deeds 
to the tract of land above described). ‘From a good many intima- 
tions I am satisfied that Wren’ (meaning petitioner) ‘and Tullis’ 
(meaning said T. E. Tullis) ‘ were working together’ (meaning that 
petitioner was a professional forger and was guilty of acting to- 
gether with the said Tullis, a professional forger, in the commission 
of crimes as hereinbefore alleged of and concerning the said Tullis). 
* Question’ (meaning question asked the said Stancel). ‘ Where is 
Wren’ (meaning petitioner) ‘now? I’ (meaning said Stancel) ‘ sup- 
pose he is in Austin’ (meaning Austin, Travis county, Texas). ‘TI 
do not know Wren’s initials’ (meaning petitioner’s initials). ‘ He’ 
(meaning petitioner) ‘is a young man. I would know him’ (mean- 
ing petitioner) ‘if 1 saw him’ (meaning petitioner). ‘Tis’ (mean- 
ing petitioner’s) ‘ occupation was that of a land agent — rather ina 
quiet way.’ 

“ And now plaintiff avers that defendants, by all of said publica- 
tion so made as aforesaid, meant, and that it was understood by all 
persons who read said statement to mean and did mean, that the 
statement so published by defendants was true, and that your peti- 
tioner was guilty of acting together with the said T. E. Tullis in 
committing the crimes as hereinbefore alleged of and concerning the 
said Tullis, and that petitioner had been guilty of committing the 
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crime of forgery at divers and sundry times, and was and is a pro- 
fessional forger, and that petitioner held and claimed lands in the 
state of Texas under and by virtue of false and forged titles made 
and forged by petitioner. 

“ And petitioner further says that the said newspaper and publi- 
cation, published as aforesaid, was circulated and published to and 
amongst a great number of the good citizens of this state, in Travis 
and divers other counties in said state, and itS contents was and 
were known, read and understood by said citizens. That by reason 
of the committing of the said wrongs and grievances by the said 
defendants as aforesaid, your petitioner hath been and is greatly in- 
jured in his said good name, fame and credit, and brought into pub- 
lic scandal, infamy and disgrace amongst his neighbors and other 
good and worthy citizens of this state, in so much that divers of 
those neighbors and citizens to whom the innocence and integrity 
of said petitioner in the premises were unknown, have, on account of 
the committing of the said grievances by the said defendants as afore- 
said, from thence hitherto suspected and believed and still do suspect 
and believe petitioner to have been and to be a person guilty of 
forgery, and to have been and to be a professional forger; and have, 
by reason of the committing of the said grievance by the said defend- 
ants as aforesaid, from thence hitherto wholly refused and still do 
refuse to have any transaction, acquaintance or discourse with peti- 
tioner as they were before used and accustomed to have and other- 
wise would have had, to petitioner’s damage in the sum of $20,000. 

“And petitioner further saith that the said defendants, further 
contriving and intending as aforesaid, heretofore, to wit, on the 
day and year aforesaid, and at the time and place and in the manner 
and form as aforesaid, falsely, wickedly and maliciously did publish 
a certain other false, scandalous, malicious and defamatory libel of 
and concerning the said premises, matters and things hereinbefore 
alleged, and of and concerning petitioner, containing, amongst other 
things, the false, scandalous, malicious, defamatory and libelous mat- 
ter following: that is to say, the said publication so made in said 
newspaper commenced with the heading and caption in the words, 
‘Land Frauds,’ which said words were followed by the name ‘ Jesse 
Stancel,’ immediately heading the said publication; that following 
said name, the following words were printed and published as afore- 
said: 

“‘Tullis and Wren were friends together all the time. I will 
state the details so far as I know: In the summer of 1875, in July 
or August, Wren went away from here. I saw him and Tullis going 
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to the Central depot together, and I was satisfied from intimations 
of Tullis that he’ (meaning the said Wren) ‘ was going away to fix 
up some crooked papers. From a good many intimations I am sat- 
isfied Wren and Tullis were working together.’ 

“ And petitioner says that by all of said publication defendants 
meant by the said heading and caption, ‘Land Frauds,’ that what 
was published following said head and caption, which is and was as 
hereinbefore shown, was and is a true account of fraudulent dealings 
in and forging of land titles and other instruments in writing, which 
if true would have affected an interest in land in the state of Texas, 
and that what was said therein of and concerning petitioner and 
said fraudulent dealings and forgeries was true; that by the said 
name ‘ Jesse Stancel,’ defendants meant the said Jesse Stancel of and 
concerning whom petitioner has hereinbefore stated that the said 
Jesse Stancel was the author of said publication; that said author 
meant that your petitioner had been and was guilty of acting, 
together with the said T. E. Tullis, in committing the crimes and 
doing the things as hereinbefore alleged of and concerning the said 
T. E. Tullis, all the time the said Tullis had been engaged in so 
doing, and that petitioner was and isa professional forger. That 
the said author was stating what he knew. That in the summer of 
1875, in July or August, petitioner went away from said Austin; 
that said author saw him, petitioner and said T. E. Tullis going to 
the Houston & Texas Central Railroad depot, at said Austin, to- 
gether; that said author knew, from information given him by the 
said T. E. Tullis, that petitioner was going away to forge some title 
deeds to lands and to forge other instruments in writing which, if 
the same had been true, would have affected an interest in lands in 
the state of Texas; that said author knew from a good deal of infor- 
mation, that petitioner and said T. E. Tullis were acting together in 
committing the crimes as hereinbefore alleged of and concerning the 
said T. E. Tullis; that petitioner did forge the said papers which the 
said author said petitioner went away from Austin to forge. 

“And petitioner now alleges that defendants well knew and all 
persons who read said publication knew and understood that the 
same did mean and have the same meaning and meanings as above 
hereinbefore alleged; and that defendants meant by their said head- 
ing and caption ‘ Land Frauds,’ and by their said acts in publishing 
said statement, and were for these reasons understood to mean by 
all who read said publication, that the same was true. 

“And petitioner further alleges that the publication and state- 
ment last aforesaid was published and circulated at the time and 














































Beto & Co. v. Wren. 





Statement of the case. 








_— 


place and places for the purpose and with the intents, and in man- a 
ner and form and to and amongst the persons, as is hereinbefore 
alleged of and concerning the publication first hereinbefore men- 
tioned; and that said last mentioned publication had the effect and 
damaged petitioner to the extent and in the way and manner and 
form as is hereinbefore alleged of and concerning the publication 
first herein mentioned. And petitioner says that by reason of the 
wrongs last complained of he has been damaged in the further sum ‘ 
of $20,000. : 
“Your petitioner, further complaining of the several wrongs and t 
grievances so committed by the defendants as aforesaid, alleges that 
on the 1st day of January, 1875, petitioner was and has been ever 
since that time and is now engaged in business in the said county of 
Travis as a land agent, and as such transacted and transacts the 
business of buying and selling land and land certificates on commis- J 
sion, locating land certificates, obtaining patents from the duly con- ‘ 
stituted authorities of the state, and generally doing and performing 
such other business as is included in the business of land agent. That 
petitioner hath always exercised and carried on, and doth still exer- B 
cise and carry on, the said trade and business with integrity and 
honesty and punctuality of dealing, and, before the committing of 
the grievances by the said defendants as aforesaid, had never been 
suspected of dealing fraudulently with persons who dealt with said ‘ 
petitioner. That by means of which said premises petitioner, before 
the committing of the said several grievances by the said defendants 
as hereinbefore mentioned, had deservedly obtained the good opin- 
ion and credit of all his neighbors and other good citizens to whom 
he was in anywise known, and was daily and annually honestly 
acquiring great gains and profits in his aforesaid trade and business. 
And petitioner says that by means of the committing of which said 
) several grievances by the said defendants as aforesaid, petitioner 
) hath been and is greatly injured in his good name, fame and credit 
with and amongst all his neighbors and other good and worthy citi- 

zens of this state, in so much that divers of those neighbors and 

) citizens to whom the innocence and integrity and correct dealings 
of petitioner in the premises were unknown, have, on account of the 
committing of the said grievances by the said defendants as afore- 
said, from thence hitherto suspected and believed and still do sus- 
pect and believe your petitioner to have been and to be a person 
guilty of the offenses and misconduct so as aforesaid charged upon 
and imputed to him and published of and concerning him by de- 
fendants; and have, by reason of the committing of the said griev- 
ances by the said defendants from thence hitherto wholly refused, 
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and still do refuse, to deal or have any transaction with your peti- 
tioner in his aforesaid trade and business, or otherwise, as they were 
before used and accustomed to have and otherwise would have had, 
to the damage of petitioner in the further sum of $10,000. 

“ And your petitioner, further complaining of the grievances com- 
mitted by the said defendants as aforesaid, saith, that before the 
eommitting of the said grievances by the said defendants as afore. 
said, petitioner was and is now the owner of, and has honest and 
valid titles to, divers tracts of land and interests in land situated in 
the state of Texas. That before the committing of the said griev- 
ances by the said defendants as aforesaid, your petitioner’s title to 
said lands and interests in land had never been suspected to be 
forged or in any manner fraudulent. That said lands and interests 
in land are of no value to petitioner, except their market value to 
sell in the markets of the country; that the reasonable and fair 
market value of said lands and interests in land, before and at the 
time of the committing of the said grievances by the said defend- 
ants as aforesaid, was $15,000. That by reason of the said griev- 
ances committed by defendants as aforesaid, divers of petitioner’s 
neighbors and other good citizens of this state, to whom the inno- 
cence and integrity of petitioner, and the honesty and validity of 
his said title, were unknown, have suspected and believed, and do 
now suspect and believe, that petitioner’s title to said lands and in- 
terest in lands is fraudulent and forged. [By reason of which 
petitioner says the value of said lands and interest in lands in the 
markets of the country has been greatly damaged and reduced, to 
the further damage of petitioner in the sum of $10,000.” 

The defendants, after pleading to the jurisdiction, and alleging 
their residence in Galveston county, pleaded as follows 

“9. And now come these defendants in the above-named cause, 
and without in any manner waiving, but on the contrary expressly 
reserving, all benefit from their foregoing plea to the jurisdiction, 
now for answer say: that they are not guilty in manner and form 
as the plaintiff has alleged, of the many trespasses, wrongs, injuries 
and other enormities Jaid to their charge in said petition, and thus 
they put themselves on the country, ete. 

“3. And for further answer in this behalf these defendants deny 
all and singular the allegations in the plaintiff’s petition contained 
and demand strict proof thereof. 

“4. These defendants, further answering, deny specially that the 
said plaintiff was or is damaged, or in any manner injured, by the 
alleged acts of these defendants as set out in said petition. 

“5, And for further answer these defendants say that they deny 
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the charge of malice made against them in the petition of the 
plaintiff; and they say that whatever of the acts (if any) named in 
the plaintiff's petition they may have done or committed, were done 
in the usual and ordinary course of their business as the printers e 
and publishers of a daily newspaper in the city of Galveston, and = 
not from any ill-feeling, malice or ill-will to the said plaintiff or to 
any one else, and without any desire to defame, injure or in any 
manner damage the character and reputation of the said plaintiff 
or any one else. 

«6. These defendants further answer and say that the said publi- 
cation set out in the plaintiff’s petition as the basis of his cause of 
action against these defendants (if made at all by these defendants) 
was not made by them maliciously, but was given to the readers of 
their paper and the public generally, simply as a portion and part - 
of a matter of general interest and public information, and consti- 
tuted a part of an official report of a special committee appointed 
by the sixteenth legislature to report on the matters and things 
treated of in the matters so published, and the said matter so pub- 
lished constituted only a portion of said report, which was then in 
course of publication, in their said newspaper. They further say 
that said official report of said committee was not a secret or : 
private paper, but that said report of said committee constituted | 
a portion of the regular proceedings of said legislative body; and 
that the members of said committee were members of the senate 
and of the house of said legislative body, and in making said 
report acted in their official capacity in the regular discharge of 
their duties as members of said committee under the instructions 
of the legislature; and that said legislative proceedings, of which 
said alleged libelous matter constitutes a part, were, before their 
publication by these defendants, known to the public, and were 
filed, deposited and constituted a portion of the public archives, 
open to the inspection of the citizens of Texas, in the office of the 
attorney-general of the state of Texas, and were a part of the 
public current history of the state, and were published, after being 
filed as aforesaid, simply as a part of the regular proceedings of 
said legislative body, it being now and having been the custom and 
habit of these defendants and of their predecessors having control 
of said daily newspaper for the last thirty years, to publish, if 
possible, the public proceedings of all public bodies assembling in 
the state of Texas: such as legislatures, courts of justice, civil and 
criminal, conventions, synods, associations and the like; and the 
matter alleged in plaintiff’s petition to be published was (if published 
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at all) set forth, without note, comment or criticism of any kind by 
these defendants, and published in the usual course of their business, 
and without any malice to the said plaintiff, or any one else, and 
with no design to injure the said plaintiff or any one else; and all 
this they pray may be inquired of by the country; and they put 
themselves on the country,” ete. 

The plaintiff, in his first supplemental petition, demurred to the 
matter contained in sections 5 and 6 of defendants’ answer, and 
generally to all the allegations of the answer. He averred that the 
legislative committee sat after the legislature adjourned; that they 
were not required to report to the legislature; that their functions 
were not such as the legislative department could authorize; that 
they had no jurisdiction to make a preliminary trial; that the 
committee was created in violation of the constitution, and that they 
never reported to the legislature. He also alleged that it was the 
policy of the state to keep the proceedings of the committee secret; 
that their examinations of witnesses were secret, and ew parte, and 
that plaintiff was not permitted to be heard before it in his defense, 
and their proceedings were not privileged to be published. 

The defendants, on the 15th of May, 1880, filed their first supple- 
mental and amended answer, in which they renewed their plea to 
the jurisdiction, denied all of plaintiffs allegations, denied the charge 
of malice, and averred that the publication was made in the ordi- 
nary course of newspaper business; in effect, that the widespread 
interest existing in the security of land titles, and the belief that ex- 
tensive frauds and forgeries were practiced, was such that the legis- 
lature passed, in 1875 and 1876, laws for their detection and the 
punishment of forgers; that in 1877-78 and 1879, many arrests and 
convictions were made for forging land titles; that in 1879 a statute 
was passed appointing a joint committee of two members from the 
house, and one from the senate, to continue the investigation of land 
frauds and forgeries, authorizing it to sit during the vacation of the 
legislature, with authority to administer oaths and take and compel 
testimony of witnesses, etc. That the committee was required to 
reduce its report to writing, and take down the testimony of wit- 
nesses, and to deposit it, with all other testimony taken, in the offica 
of the attorney-general of the state; that there was a general inter- 
est felt by the public in their acts; that in view of this fact, defend- 
ants, desiring to publish the proceedings of that committee, not 
through malice, but for public information, after taking the advice 
of their attorneys, Ballinger, Jack & Mott, published the same. 
They alleged that said report of the committee was not a secret 
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paper, but that it had been obtained from the attorney-general’s 
office by them, and was then an archive of the state. They denied 
that they had garbled or altered the report (as charged), and that no 
part of it had been omitted through malice. 

The following portions of the answer were stricken out: 

(And they further say that it has been the custom and habit of 
these defendants since their connection with their said newspaper and 
of their predecessors for more than thirty years past to publish, if 
possible, early, full and correct accounts of the proceedings of all 

ublic bodies in this state, their acts, reports, resolutions, petitions 
and addresses and journals, and they have heretofore and do now 
publish each and all the proceedings of the legislature, courts of jus- 
tice, civil and criminal, of all conventions, synods, assemblies, and 
all like public bodies assembled in this state. ] 

(Fifteenth. These defendants further say, that besides publishing 
said official reports, without comment, note or criticism, that on 
every occasion they have voluntarily and without any charge there- 
for allowed any and all persons who might deem themselves ag- 
grieved, full and free access to the columns of their paper, to vindicate 
themselves, and that had plaintiff desired to vindicate himself they 
would freely and cheerfully publish his defense as they had pub- 
lished those of others. ] 

They denied specially the damage charged. 

The plaintiff, in his second supplemental petition, excepted spe- 
cially to the defendants’ last amendment, setting forth, among other 
things, that the sitting of the committee itself, after the adjourn- 
ment of the legislature, was not authorized by, but was in violation 
of, the constitution; that the proceedings of the committee were not 
a part of legislative proceedings; that the publication being unau- 
thorized, the motives of defendants were immaterial; that defend- 
ants could not publish false and defamatory matter concerning 
plaintiff; that they did not publish a fair and complete statement, 
and that the words published were actionable per se, and imported 
damage without proof thereof. 

By trial amendment the publication of the alleged libelous mat- 
ter in Travis county was specially denied, averring that their news- 
paper, which it was alleged contained it, was published in Galveston 
county, and not elsewhere. 

Trial and verdict for plaintiff for $7,500 damages. 

The plaintiff proved by George L. Robertson that he received by 
mail, in Austin, Travis county, the Galveston News, of January 23, 
1880, which contained the following article: 
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“TAND FRAUDS. 


“Jesse Stancel: I knew Tullis in Galveston. I knew him here; 
boarded with him in 1875, or in the same house with him. I knew 
very little facts of what he was doing. I have, however, some little 
information of a transaction of his with a gentleman named Wren. 
I think, in the summer of 1875, Tullis and Wren were friends, to- 
gether all the time. I will state the details so far as I know: In 
the summer of 1875, in July or August, Wren went away from 
here. I saw him and Tullis going to the Central depot together; 
and I was satisfied, from intimations of Tullis, that he was going 
away to fix up some crooked papers. He was gone about ten days, 
He came back here, and the same evening after he came back, I met 
him and Dr. Tullis, and one or two others, on the corner, talking. 
He (Wren) was sporting a very fine suit of clothes, and he said he 
bought them in St. Louis. Some months after that [ met Dr. Tul- 
lis in the land office. He was looking on the map of Erath county. 
He pointed out to me a piece of land in the north part of the 
county, of which I think he said Pace was the grantee; but I am 
not certain about it. I think it was a league survey, and he re- 
marked that Wren had bought it during his trip, and they (Tullis and 
Wren) had sold enough to pay the purchase money, and what other 
expenses they had been to. Dougherty, Connelly and Ammerman, 
of Dallas, were the agents for the sale. Some time after that, there 
were some parties making mention to Wren about his having ob- 
tained that survey so easily. He said that he went to Mississippi 
and there bought it from the heirs. Ido not know anything about 
the papers; my impression is that they were made by himself. 
From a good many intimations, I am satisfied that Wren and Tullis 
were working together.” 

The plaintiff then proved by the witnesses Carlton, Still, Miller, 
W. P. Gaines, F. Everett, Wm. F. Castles, P. De Cordova a, R. M. 
Swearengen, I. H. Collett, S. H. Darden, R. J. Breckenridge, A. P. 
Wooldridge and L. T. Fulmore, all citizens of Travis.county, that his 
reputation as a citizen for fair dealing and as an honest man was good, 
one witness stating that he was about to form a partnership connec- 
tion with him, but was deterred from doing so by the publication in 
the Galveston News. It was shown that the plaintiff had been elected 
to the highest office in the order of Odd Fellows in Texas, for the 
year succeeding the trial. It was also shown that Tullis had been 
convicted of forging land titles, and also Jesse Stancel. One wit- 
ness (Castles) testified that plaintiff and Tullis were together a good 
deal, but did not know of any interest between them in land matters. 
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L. T. Fulmore testified: “Land forgeries were talked about in 
1878 and in 1879. Some terms in connection with land frauds ac- 
uired a meaning different from their usual signification— ‘land 
shark, ‘land grabber,’ for instance. ‘Crooked papers’ means 
fraudulent and deceitful transactions concerning land titles — forged 
titles. ‘Crooked papers’ in this article is an expression calculated 
to reflect on Mr. Wren; though ‘ going away to fix up some crooked 
papers,’ might mean an attempt to correct and straighten papers 
that have been found to be crooked. ‘ Papers made by himself,’ I 
should think, signified forged by him. From the words, ‘think 
Tullis and Wren were working together,’ I should suppose that they 
were interested together in those papers. Tullis was arrested in the 
fall of 1877, and from that time up to the last of last year his forg- 
ing operations were matter of public notoriety; he was regarded as 
one of the head chiefs in that business.” 
W. C. Walsh testified: “Iam not a subscriber to the News, but 
I generally buy it from the newsboys; was commissioner of the 
general land office; I remember the News publication concerning 
Mr. Wren, but don’t remember when it was. I may have heard 
casual remarks about Mr. Wren in connection with that article. I 
heard a general expression that the publication was injurious and 
wrong to some when they were not given a chance to explain. 
‘Crooked papers,’ in talking of Ham’s or Tullis’ operations, would 
indicate something improper or fraudulent; some palpable defect. 
To say of a man charged with forgery that he made the papers, 
would mean that he forged them himself, or had it done.” 
seing cross-examined, the witness stated: “I first heard of Tullis’ 
operations a while before he was arrested; there was suspicion 
against some of these parties for some time before: Tullis, McCul- 
louch, Doyle, Talmage. The first intimations I had were from Capt. 
Fisher, in the land office. He took me in a private room and showed 
me some forged papers. I remember one filed in the land office, in 
which Wren and Tullis were interested.” 
thoades Fisher, being sworn, testified: “ Had been chief clerk of 
the land office since January, 1874. Part of my duty has been to 
hunt up and investigate forged titles. I have been acquainted with 
Wren since 1874. I have the immediate control of the files. Wren 
frequently bas business transactions with the land office. I never 
saw anything crooked in his business there. I suspected Ham, 
Tullis, the two McCullouchs, Stancel, Wynne, Stewart, and a good 
many others. My suspicions were derived from information in the 
land office. I never heard Wren’s general reputation for honesty 
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questioned up to January 23, 1880. I take the Galveston News, 
monthly, from the newsdealers here. I saw a copy of it containin 
the article as to Wren, in the winter of 1879-80. (The News of 
January 23, 1880, was here exhibited to witness.) This is the same 
article. The terms ‘crooked papers’ in it I would take to mean 
forged papers; ‘ working together with Tullis’ would mean tiat he 
was engaged with Wren in forging land titles; ‘papers being made’ 
means that the papers were being manufactured. I have heard 
persons speak of the publication as being calculated to injure the 
parties mentioned. I have not heard it discussed frequently, and 
then only in the office.” 

Being cross-examined, the witness stated: “I have been watching 
guilty parties since 1873. I was then in the land office as clerk, not 
chief clerk. I don’t recollect whether in 1875 or ’76; I came acrosg 
crooked or other papers in which both Wren and Tullis were inter- 
ested together. They were at the land office very often. I never 
found any papers that led me to suspicion Wren; but I did look 
with suspicion upon every man that came with Tullis, or Wynne, or 
Stancel or McCullouch. I watched Wren, as it was my duty to watch 
everybody. Wren and Tullis were interested together in one or 
two files which were correct. I don’t remember seeing Wren and 
Tullis together on the streets. I had no reason to suspect any of 
Wren’s papers with being fraudulent.” 

John J. Hand testified: “I am one of the defendants and one 
of the publishers of the Galveston News. I don’t know its exact 
circulation in January, 1880; it was over six thousand; about half 
of its circulation is in Galveston, the balance over the state. I 
suppose every town of five hundred inhabitants took some. We 
had a circulation in three hundred and fifty or four hundred and 
fifty towns. [am a practical printer. (The Galveston News of Jan- 
uary 23, 1880, was here exhibited to witness.) This might have 
been printed by others; all newspapers can be successfully imitated; 
it appears to be a paper issued from our office.” 

Being cross-examined, the witness stated: “* The statement on the 
first page of the paper, about the office of publication, is required 
by the postoffice laws or regulations. Galveston was the place of 
the publication of the Galveston Daily News, on January 23, 1830, 
and before and since then. I became connected with the News in 
1868. In 1880 it was not published in Austin; nor printed there.” 

Being re-examined, the witness stated: “I don’t know how many 
subscribers we have in Austin. I do not look after the subscribers; 
I have charge of the mechanical department.” 
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Kenney, the postmaster, testified that seventy copies of the Gal- 
veston News, in January, 1880, were distributed in Travis county. 

Thos. E. Sneed testified: “I have been acquainted with Wren 
four or five years. I don’t think I have had any business transac- 
tions with him. I don’t think I heard any discussion of his general 
character for honesty until the time of this publication on January 
93, 1880; and after that I never heard any general expression about 
his character. The effect of this publication, on those who knew 
Mr. Wren, was to elicit expressions of incredulity about the state- 
ments; but I can’t say that I heard any expressions from any one 
who did not know him. I was employed by Gov. Hubbard, in Octo- 
ber, 1877, to operate with the county attorney in prosecuting land 
forgers, and have since then been connected with all the land forgery 
prosecutions in this court. I was before the legislative committee, 
perhaps three times, at their request. O’Leary, their short-hand re- 
porter, was present; and on one occasion, Ithoades Fisher; the 
other times no one was present, except O’Leary, the sergeant-at- 
arms and the committee. They sat during vacation, in the hall of 
representatives. I saw nobody there, except those who went there 
on business. No secrecy was enjoined upon me. I showed them 
some files and papers I had in connection with land forgery prose- 
cutions.” 

3eing cross-examined, the witness stated: “I knew of Wren 
some time before becoming acquainted with him. I knew he had 
an office in the Brown building; but did not know what his busi- 
ness was. My attention was first specially called to him at the time 
of Tullis’ arrest, by his going on the latter’s bond and manifesting 
quite an interest and indignation. Tullis, being about to run off, 
he was re-arrested on a warrant from a United States commissioner; 
and I heard Wren say it was needless to go on his bond again, as 
the authorities were determined to incarcerate him. Wren’s con- 
duct was that of a man who believed Tullis was unjustly accused; 
but he afterwards admitted that he had been deceived. He acted 
like a friend of Tullis. I heard some persons say they had strong 
convictions that Tullis had been in the business long before, and 
putting that together with Tullis and Wren having been together a 
good deal, they expressed some suspicions of Wren; but those who 
had no such convictions as to Tullis had no such suspicions. I had 
suspicions against Tullis about a year before his arrest, from examin- 
ing some files in the general land office. At the time of the arrests 
I can’t say I had any suspicions of Mr. Wren; but there was a gen- 
eral feeling of uneasiness as to everybody engaged in the land busi- 
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ness. I don’t know of any instance when Wren and Tullis made 
any joint purchase of land; nor did I come across any instance of 
Wren representing Tullis or any of his myths.” 

Being re-examined in chief, the witness stated: “There existed 
suspicions against Tullis and Stewart since 1874, when indictments 
were found against Miller and Parker.” 

Andrew Neill testified: ‘‘I have resided in Austin for the last 
two years. I appeared before the legislative frauds committee as a 
witness, at their request. I was sworn and testified. I was assured 
that my testimony was to aid the officers in prosecuting land frauds, 
and that the investigations of the committee were in the nature of 
those of a grand jury, and that everything was in secret. Rhoades 
Fisher was present, and I understood he was under the same obliga- 
tion of secrecy. No one else was present, except three committee- 
men and Mr. O'Leary, their clerk. I saw the publication about Mr. 
Wren. (The News of January 23, 1880, was here exhibited to 
witness and compared by witness with a slip of the News produced 
by witness as having been cut out by him out of his News of that date, 
and containing the land fraud article.) This is the publication I 
read.” 

Being cross-examined, the witness stated: “It was after the ad- 
journment of the legislature that I appeared before the committee. 
I appeared before them two or three times. The sergeant-at-arms 
was outside of the door.” 

Being re-examined, the witness stated: “Ihave heard Mr. Wren’s 
character, as affected by this publication, canvassed a good deal im- 
mediately after the publication. It was canvassed that it would 
affect him considerably to his injury.” 

C. 8. West testified he considered Tullis an honest man until after 
the land fraud exposure. 

The plaintiff testified that, from 1872, he had been in the land 
business, and from then until January 23, 1880, it was worth to him 
$2,000 each year; owned eight thousand or ten thousand acres of 
land; had offered his lands for sale at half what he asked before the 
publication, and could not sell them; thinks, from the assertions of 
friends, that the publication had injured him; never knew of Stan- 
cel’s evidence against him until he saw it in the News; thinks drouth 
and the stop of immigration also affected the sale of his land; owned 
two pieces of land jointly with Dr. Tullis; was never before the land 
frauds committee; was never summoned, and had no chance to meet 
the charges against him. 

Jo. H. Stewart testified that he was a witness before the land 
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frauds committee; the members and O'Leary were present. The 
session was secret; he was sworn to secrecy. 

The defendants proved by Mr. Ballinger, their attorney, that 
Messrs. Jenkins and Hand, defendants, sought counsel of him, and 
were advised by him that it was their privilege to make a fair and 
satisfactory publication of the committee’s investigation; that he 
believed they had a right to do it as a privileged communication; 
knew that Stancel’s reputation, before he left Galveston, was bad. 
He was not informed, when he advised the defendants, that the 
proceedings of the committee were in secret, and not public. 

Hamilton Stewart had generally been engaged in editing a news- 
paper for forty-three years; his rule was to publish whatever was of 
public interest, if he believed it to be true, without regard to who 
it would burt. 

O’Leary was clerk and stenographer to the legislative land frauds 
committee, which sat about three months; was also assistant editor 
of the News when it began to publish proceedings of the committee. 
Knows of nothing relevant being omitted from the published re- 
ports. The proceedings of the committee were generally private. 
Some persons came who were not placed under oath of secrecy. 
The committee sat with closed doors. Two members of the com- 
mittee told him they had no objection to the proceedings being 
published. Witness deposited the written testimony taken before 
the committee in the attorney-general’s office. 

John E. Thornton proved that the Galveston News belonged to 
Belo & Co., the firm being composed of defendants. He copied the 
testimony taken before the committee for the Galveston News; 
copied it in the attorney-general’s office. At one time he declined to 
send it down for publication, and so told the attorney-general, because 
some sheets of the original manuscript were missing — about ten 
pages. He notified defendants that a part of the testimony was 
missing, and they directed him to send a full copy of the report. 

Being re-examined, the witness produced a letter received by him 
from the defendants, dated November 14, 1879, and stated: This is 
the letter of instructions I received from the defendants. Said letter 
was thereupon introduced in evidence, as follows: 

“ Gatveston, Texas, November 14, 1879. 
“Mr. John E. Thornton: 

“Dear Smr — We have consulted Messrs. Ballinger, Jack & Mott 
upon the publication of the testimony taken before the investigating 
committee appointed by the sixteenth legislature. Their first in- 
quiry was: ‘Is the testimony in the attorney-general’s office open 





Bevo & Co. v. WREN. [Tyler Term, 





—_—~ 


Statement of the case. 





for the inspection of any citizen of the state who may desire to see 
it, as it is for a News reporter?’ Supposing this was the case, an 
affirmative answer was given. We desire that there shall be no 
lawsuits attendant upon the publication of this matter; and there- 
fore we wish you to get some document or oral assurance from the 
governor or attorney-general that will cover this point, showing 
that it is a public document and open to all. Further: There must 
be no comments made by the News as to the guilt or innocence of 
the parties named by the respective witnesses; letting the testi- 
mony speak for itself. Nor shall any portion of the testimony that 
accuses one, or shields another, be omitted. Zhe published matter 
must be a transcript of the record; only that portion being omitted 
that is not necessary to a full understanding of the whole affair. 

* An introduction to the initial publication will be written in the 
office, which will cover all necessary points. Handle this matter 
carefully and secretly. Yours truly, 

“A. H. Beto & Co. 
“ Hand.” 

It was admitted that Duncan, Baker and Pickett were duly ap- 
pointed a joint committee in accordance with joint resolution No. 19 
of the sixteenth legislature. 

J. J. Hand, one of the defendants, testified as follows: “I have 
been a practical printer and publisher and in the newspaper busi- 
ness forty-six years, and have been connected with the News since 
September 6, 1868. I was first in charge of its mechanical depart- 
ment. On March 1, 1870, I became one of its owners. Belo is 
general manager; Jenkins is managing editor, and I have charge of 
the mechanical department — comprising the job room, composing 
room, press room and electrotyping room. The way-we came to 
publish this report of the legislative committee is this: We pub- 
lish a newspaper which is supposed to give every day an epitome of 
all the news in the country; and it is our duty as journalists to give 
this news in full; and I think our readers would have just cause to 
find fault with us if we failed to give this news. I considered that 
it was of the first importance that the testimony and matters re- 
ported by this committee should be given to our readers. It was 
made a matter of consideration in our office. We talked the mat- 
ter over; and Mr. Jenkins and I went to see Messrs. Ballinger, Jack 
& Mott about it. Mr. Belo was then absent from Galveston on 
business. We submitted the matter to them, and told them we 
wanted to publish the report if we could legally do so. After con- 
sulting seven or eight authorities they said it was privileged matter; 
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but with this proviso — not to exclude any part of the evidence nec- 
essary to a full understanding of the whole. Neither Mr. Jenkins 
nor myself at that time knew any of the contents of the report. I 
did not know any particular part of the contents at the time it was 
published. We had no other consultations. In the first place Mr. 
Jenkins and I consulted about it and concluded we ought to give it 
to the readers of the News; we then consulted Ballinger, Jack & 


Mott. The result of that was that we wrote to our correspondent , 


at Austin, instructing him to get the report. (The letter referred 
to above, dated November 14, 1879, from Belo & Co. to Thornton, 
was here exhibited to witness.) This is the letter I wrote after con- 
sulting our attorneys. After the copy of the report came down to 
the office the managing editor had control of the publication. Mr. 
Lowe was the managing editor. All matter is first examined by 
the editor in chief, Mr. Jenkins, and, if approved, is placed in the 
hands of the managing editor to put in proper shape. The manu- 
script was from Mr. Thornton; his manuscript is never changed; it 
is universally correct. The first publication of the land frauds tes- 
timony was, I think, in the issue of January 7, 1880, and stopped 


on February 14, 1880, on account of press of matter. We some- 


times stopped the publication for two, three or four days, if other 
matter considered of more immediate importance occupied much 
space; the current news of the day could not be deferred. The 
testimony is preceded by the letter of the attorney-general and of 
Senator Duncan in some issues, and in others these letters are 
omitted. We make up our third page first, as the easiest to make up, 
it having no current news received after dark. The form is made 
up, sent down and stereotyped. We print from stereotype plates 
and not from the forms, and it cannot be changed afterwards. The 
second page also does not contain important news, but mainly edi- 
torial matter, and goes down after the third page. When we come 
to the fourth page, on which this report was printed, we do not 
know how many telegrams will be received during the night, and 
how much the first page, which contains the telegrams and latest 
news items, will be pushed for space, and how much will be trans- 
ferred to the fourth page; but the managing editor gives out matter 
sufficient to fill the fourth page; and it happens that sometimes for 
a day or two matter set up for the fourth page is crowded out by 
excess of matter coming in late; and not having space on the first 
page for it, the fourth page must be accommodated to it. This tes- 
timony was sometimes, under such circumstances, set up, and when 
the foreman came to make up the form he had to exclude some- 
Vou, LXTI— 45 
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thing, and supposing these letters of less consequence than the 
other matter, excluded them; or sometimes excluded the whole to 
give place for what was considered more important matter. (A file 
of the Galveston News was here exhibited to witness and identified 
by him.) The testimony as published runs from January 7, 1880, 
to February 14, 1880. From January 15, 1880, to March 4, 1880, 
there are divers publications in the News, with reference to the 
land frauds, in vindication of persons assailed in the land frauds 
testimony; as, for instance, Grooms, in defense of Capt. Fisher and 
others, including W. A. H. Miller, with a letter from Baker, chair. 
man of the committee, on the subject. They appear in the News 
as follows: January 15, 1880, letter from Grooms; January 25, 
1880, Fisher defended in communications from W. C. Walsh, com- 
missioner; H. H. Boone, former attorney-general; C. S. West, 
Peeler & Maxey, Geo. McCormick, attorney-general; February 7, 
1880, letter from Mrs. Ham; February 12, 1880, letter from Dr, 
Erwin; February 20, 1880, Bartlett’s defense; February 24, 1880, 
report of Detective Foster; March 4, 1880, letter from W. A. H. 
Miller, preceded by a letter from Baker, chairman of the committee, 

“T was not acquainted with the plaintiff before and at the time of 
this publication. I had never heard of him. I did not know such 
a man existed, and never saw him until a few days ago, when he was 
pointed outto me. Jenkins and Belo had no acquaintance with him, 
I had no knowledge that his name would appear in it. We did not 
discuss his character at the time of the publication, as we did not 
know such a person existed.” 

Being cross-examined, the witness stated: “I don’t remember of 
anything being said by us: in our interview with Ballinger & Jack 
about the proceedings of the committee and the testimony being 
taken in secret. We sent a copy of each of the four papers con- 
tained in the file of the News, I have identified, to each of our sub- 
scribers. Outside of Austin, the News is sent to three hundred and 
fifty or four hundred places where we have subscribers. The last 
publication of the land frauds testimony was in the issue of Feb- 
ruary 14, 1880. We have not completed the publication. Neither 
myself nor Mr. Jenkins ever consulted with O’Leary as to how the 
testimony was taken by the committee.” 

Being re-examined in chief, the witness stated: “I think the testi- 
mony of George Johnson was sent down, and also the testimony of 
Andrew Neill; it may be in our office, and not enough of it to make 
anpther publication. I think there are some portions of the testi- 
niony not yet published. The testimony of L. M. Johnson has been 
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ublished. I suppose there is more of the report to be published, 
for Mr. Thornton sent it down. Nothing has been taken out or 
suppressed by us. Sometimes Duncan’s letter was not published 
with the testimony. Nobody but the foreman had anything to do 
with that.” 

George McCormick testified: “On January 8, 1879, I was and 
am now attorney-general. My office is at the capitol. I was away 
from the city when the legislative committee closed its labor. When 
I returned, a day or two after they adjourned, I saw on my table in 
my office the evidence taken by the committee, together with the 
papers I had sent to them previously at their request. I took charge 
of them, as the joint resolution had designated my office as the 
place of their deposit.* I did not examine them carefully then. 
Having every reason to believe the testimony would be deposited 
in my office, and finding it there on my return with the papers [ had 
sent to the committee, everything led me to conclude it was their re- 
port I found with my papers. (The testimony taken before the com- 
mittee was here exhibited to witness.) I have no doubt this is the 
identical report of the committee. I don’t remember when the re- 
porter of the Galveston News called on me about this report. I did 
not consider that the paper was secret; I considered that any man 
who was a gentleman could look over them. I let Mr. Thornton 
look over them. He asked me for authority to publish them; and 
as I did not regard them as private papers, I thought any respectable 
person could do so. I remember of three or four persons seeing them, 
one of whom was Capt. Josslyn. I had no objection to anybody 
seeing them. Thornton commenced copying the report in my office. 
I had to go off and had not read it; and he copied it with the under- 
standing that it was not to be published without my consent. He 
was several weeks copying it. I wrote to Senator Duncan, a mem- 
ber of the committee, about the application of the News for leave 
to publish the report, and I received his reply as published in the 
News. 1 then wrote the note which also appears in the News, and 
gave both these letters to Mr. Thornton. They néver published 
anything until I gave them these letters. When the first publica- 
tion was made I was surprised to see they had published a part of 
the testimony I had objected to being published. I consider this re- 
port a record of my office. The law requires me to give certified 
copies of any papers and opinions in my office on demand. I con- 





*It was provided that the testimony taken before the committee might be 
filed in the office of ‘‘any attorney representing the state in matters connected 
with land forgeries and frauds,”— REPORTER. 











108 3ueLo & Co. v. WREN. (Tyler Term, 





———» 


Statement of the case. 








sidered the report of the committee as private, only so far as might 
be necessary for the protection of pending prosecutions; any other 
publisher could have seen it on application. I think the evidence 
of both committees is in this report. At one time a portion of the 
evidence was not in my office, it having been, as I understood, 
turned over to the lawyer prosecuting land forgers. It was soon 
afterwards brought in. I think it was all in when Mr. Thornton 
sent his copy down. The letter of Senator Duncan, published by 
the News, is in answer to a letter from me to him, dated November 
24, 1879, as follows: 
“¢* November 24, 1879. 

“¢ Hon. John M. Duncan, Longview, Texas: 

“ «The evidence taken before your late committee was deposited 
in my office during my absence on official business, accompanied by 
the request as to what your committee considered should be done 
with it; or rather whether you considered that it should be kept 
private and not made public in any way. I desire to carry out the 
views of the committee in the matter; but dislike to refuse those 
who desire access to your report, or rather the evidence taken before 
you. As far as I have looked into the matter, I am not inclined to 
think that its publication will tend in any manner to defeat the ob- 
jects for which the committee was raised, but, to the contrary, will 
aid in carrying out that object, by giving information to those 
mostly interested in defeating the forgers. If I am correct in this, 
and you and the other members of the committee think as I do, 
will permit Mr. Thornton, the agent of the News, to make such 
publication, which he is anxious to do. I will be obliged if you 
will write me fully on the matter at once, as I shall be governed in 
my disposition of the mass of evidence taken, by your suggestions. 
The law, I believe, required it to be deposited in this office; the ob- 
ject, I suppose, was that the facts it contains should be given to the 
public in such way as should accomplish the most. good to those who 
have been swindled; of course, I shall exercise my discretion as to 
what portion shall be published, having in view the necessity of 
keeping secret as to those implicated who might, by their being 
notified, escape the hands of the law. 

** You have no doubt observed that Ham and others interested 
threaten to publish and make known their wrongs to a sympathetic 
public. If the public are to have part of the facts any how, why, 
to my mind, the best plan is to let them know all; for this reason I 
think it best to make your report public. 

“*T am very respectfully, ete., 
~*Gxro. McCormick. 
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Being cross-examined, the witness stated: “When Mr. Thornton 4G 
asked me for permission to make the publication, I made a verbal ee: 
statement to him of the same import as I afterwards embodied in 
) my published letter, that certain portions of the testimony were not 
to be published. The News did not comply with my order. The 
report which I have identified is the entire testimony; there is no 
signature or certificate attached to it. There was no report, strictly 
speaking; the committee was not required to make any report.” 

Being re-examined, the witness stated: “The News did not com- 
ply with my orders by publishing evidence of parties known to be 
guilty, implicating parties who had been instrumental in convicting 
land forgers. The other restrietions I did not regard as of any im- 
portance. I did not consider the evidence as a whole is worth the 4 
expense of getting it. The only portions I objected to seeing pub- “4 
lished were portions of Ham’s testimony.” 

The defendants next introduced in evidence the publication by 
the News of February 3, 1880, of the proceedings of the Odd Fel- 
lows’ convention at Dallas, as follows: Giving the proceedings of 
that body, and stating among other details that T. L. Wren, Right 
Worthy Grand Senior Warden, was among the officers there pres- 
ent, and giving among the names of the grand officers elected for 
the year 1880, that of T. L. Wren as M. E. H. P. 

The issues of the News, containing about two hundred pages of 
testimony before the committee, were in evidence. a 

The defendants introduced in evidence the numbers of the Gal- a 
veston News containing publications of the land frauds committee, 
that being all the evidence published by the News. January 7, 1880, ‘ 
page 4, as follows: 
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“TAND FRAUDS. « 


“Testimony taken by the legislative committee. What the 
attorney-general and Senator Duncan, an ex-member of the land 
investigating committee, say of its publication;” followed by the 
letters of McCormick and Duncan, and the reporter’s note and 
editor’s heading, as follows: 
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“ PORTION OF HAM’S EVIDENCE — THE ATTORNEY-GENERAL’S VIEWS. 
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“ ArrorNEY-GENERAL’s Orrice, Austin, Dec. 20, 1879. 

“ Agent News, Austin: 
“Dear Srr—In regard to the publication you propose to make 
of tie evidence taken before the legislative committee, I desire to 
say that no statement made by witnesses known to be guilty them- 
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selves, implicating those believed to be innocent — unless corrobo- 
rated — ought to be published; neither must anything be published 
that might, by giving notice, defeat the ends of justice. I herewith 
hand you letter of Senator Duncan on this matter, and request that 
his wishes be followed. Respectfully, etc., 

*“ Gro. McCormick. 


“WHAT SENATOR DUNCAN SAYS. 


“ Loneview, Texas, November 27, 1879, 
“ Fon. Geo. McCormick, Austin, Texas: 

“Dear Srr— Your favor of the 24th received. The law being 
silent as to whether the evidence filed in your office by the com. 
mittee shall be open to public inspection, I think, with you, that the 
state officers in charge of it should make such rules as to its inspee- 
tion and publication as will be most conducive to the good of the 
public. 1am certainly ofthe opinion that as far as practicable and 
expedient, the people should be placed in possession of the facts 
set forth in that testimony, believing it, if possible, more important 
that honest people be warned against men than against forged titles; 
for there is no sort of doubt that many of the thieves when arrested 
merely give bond which cannot be collected in case of forfeiture, 
and continue in business; however, I think two exceptions should 
be made. 

“1. Of course, where the publication would give a criminal 
notice, and enable him to escape, it should not be made. 

“2. I should much dislike for all the statements of Ham and 
others of his ilk, concerning Mr. Fisher, and perhaps some other 
gentlemen, who, by a vigorous prosecution, made themselves obnox- 
ious to the rogues, to be published, for the reason that no sort of 
credence was given them by the committee, and the proof of their 
falsity in some instances not having been reduced to writing, though 
by the committee considered ample, it would unnecessarily be giv- 
ing these gentlemen a public reputation and explanation. These 
of course I give as suggestions for what they are worth, but I believe 
I speak the opinion of the whole committee. 

“Very respectfully, 
“Joun M. Duncan. 


“ REPORTER'S NOTE. 


“ Norr.— Attorney-General McCormick tells me that he puts no 
stress upon the idea that publication of evidence will in any case 
defeat the ends of justice; but he urges me to state to you that 
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when Ham, and others convicted, made unsupported charges against 
Fisher, and others who have been instrumental in their conviction, 
it is neither fair nor justifiable, and that their statements cannot be 
considered evidence before a legislative committee. He thinks, 
with Senator Duncan, that the principal benefit to be derived from 
the legislative committee’s work is the publication of the testimony ; 
but holds that where it is evident the malice of the convict against 
his accuser suggests his testimony, it is not fair nor just to publish 
it.— News Reporter. 
“EDITOR'S HEADING. 


“The statement was made by Ham before the committee appointed 
and acting during the regular session of the legislature; and while 
his appeal was pending in the court of appeals Ham claimed that 
he made a similar statement in writing to the governor. The testi- 
mony at large is very voluminous as well as diversified. Though 
the charges made by Ham and other convicted parties are not veri- 
fied by the investigation, they are of the records of the sixteenth 
legislature and belong to the public. They will, therefore, be given 
to the public in the order in which they were received by two suc- 
cessive legislative committees; since to suppress this part of the 
testimony, even out of consideration for innocent and irreproach- 
able parties, might seem unwarrantably partial and biased rather 
than judicial and just. 

“(Copied from the record of the official proceedings on file in the 
office of the attorney-general at the capitol. W. M. O'Leary, offi- 
cial stenographer for the committee on land forgeries. ] 

“None of the above being any portion of the testimony taken 
before or of the proceedings of the committee.” 

Then followed a portion of the testimony of J. R. Ham before 
the committee, the whole occupying two and one-half columns of 
the fourth page. 

In the issue of January 23, 1880, of the Galveston Daily News, 
was found the following: 


“LAND FRAUDS — TESTIMONY TAKEN BY THE LEGISLATIVE COMMITTEE. 


“(Copied from the record of the official proceedings on file in the 
office of the attorney-general at the capitol. W. M. O'Leary, official 
stenographer for the committee on land forgeries. ] 


“JESSE STANCEL. 


“I knew Tullis in Galveston. I knew him here; boarded with 
him in 1875, or in the same house with him. I know very little 
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facts of what he was doing. I have, however, some little informa- 
tion of a transaction of his with a gentleman named Wren, I think, 
in the summer of 1875. Tullis and Wren were friends, together all 
the time. I will state the details so far as I know: In the summer 
of 1875, in July or August, Wren went away from here. I saw him 
and Tullis going to the Central: depot together, and I was satisfied 
from intimations of Tullis that he was going away to fix up some 
crooked papers. He was gone about ten days. He came back here, 
and the same evening after he came back I met him and Dr. Tullis, 
and one or two others, on the corner talking. He (Wren) was 
sporting a very fine suit of clothes, and he said he bought them in St, 
Louis. Some months after that I met Dr. Tullis in the land office. 
He was looking on the map of Erath county. He pointed out to me 
a piece of land in the north part of the county, of which I think he 
said Pace was the grantee; but I am not certain about it. I think 
it was a league survey; and he remarked that Wren had bought it 
during his trip, and they (Tullis and Wren) had sold enough to pay 
the purchase money and what other expenses they had been to. 
Dougherty, Connelly and Ammerman, of Dallas, were the agents 
for the sale. Some time after that there were some parties making 
mention to Wren about his having obtained that survey so easily. 
He said he went to Mississippi and bought it from the heirs. I do 
not know anything about the papers; my impression is that they 
were made by himself. From a good many intimations I am satis- 
fied that Wren and Tullis were working together. 

“Q. Where is Wren now? 

“A. I suppose he is in Austin. I do not know Wren’s initials. 
He is a young man. I would know him if I saw him. His oceuw 
pation was that of a land agent — rather in a quiet way.” 

A vast amount of testimony before the committee, composed of 
members of the legislature, to investigate land frauds in vacation, 
was offered in evidence, the same having been published in the 
News, and was offered by defendants. 

There was no effort made by defendants to show the truth of 
the charges contained in the published testimony, and which was 
the basis of the suit. 

The charge of the court was as follows: 

“The plaintiff avers in his petition that the matters and things 
contained in the publication complained of and set out in his peti- 
tion imputed to him the crime of forgery; that the words used 
were understood as charging the plaintiff and did charge this plaint- 
iff with the crime of forgery. If you shall find from the evidence 
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that the words complained of referred to this plaintiff, and that 
thév imputed to him and charge him with the crime of forgery, and 
that the same was published by defendants in this county, then I 
charge you that plaintiff is prima facie entitled to recover without 
any proof of special damage. 

“When I say prima facie entitled to recover, I mean he is entitled 
so to recover, unless something has been shown which repels that 
presumption. 

“Tn regard to what will constitute a publishing, the law of libel is 
that the publication is made wherever the matter is made known and 
communicated; and if you find that the paper called the Galveston PS 
Daily News was edited, printed and sent out to their subscribers ie 
through the mails, to be delivered through the postoffice at Austin, 
to subscribers here by due course of mail; and that the said paper 
was so sent by defendants, or by their procurement, to this county, 
to be read and circulated by the people of this county; and that the 
paper containing said article was so by them sent to this county to 
be read by its subscribers generally and for general circulation here, 
and it was so and by that means read and circulated in Travis 
county; therefore, for the purposes of this trial, the said matter, 
statements, etc., was, as to this plaintiff, published in Travis county. 

“ Defendants deny that they published the said matters in this 
county; and if, under the instructions given you above, as to what 
will constitute publication as applied to the law of libel, you do not 
find that defendants did publish said statement in this county, then 
you will find for the defendants generally. 

“ As stated, defendants deny that they published said alleged libel- 
ous matter in this county; but say, if they did, that the same wasa 
privileged publication, because the same matters and things are 
found in the report and proceedings of a committee of the legisla- 
ture, and is in fact and in truth a legislative proceeding; and further, 
that the same is in the nature of a judicial proceeding and therefore 
privileged. 

“It becomes, therefore, my duty to instruct you as to what are 
privileged publications. In regard to the legislature, the constitu- 
tion provides that the journals of each house shall contain the pro- 
ceedings of each house, viz., the senate and hose of representatives ; 
and anything found upon the journals of either house would be a 
privileged publication. The joint resolution of April 26, 1879, does 
not provide for any report to the legislature of their actions and 
doings; nor is there any evidence that their proceedings, embracing 
the matters specially complained of, are incorporated into the jour- 
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nals of either house as the evidence before them; and, therefore, I 
charge you that the matters and things as alleged do not, strictly 
speaking, constitute proceedings of the legislature so as to come 
under the unqualified privilege claimed for it. Neither was such 
committee such a court of justice as that its proceedings were nec- i 
essarily such as can be called unqualified privileged publications. 
The constitution requires the proceedings of the legislature shall be 
public when it says: ‘The sessions of each house shall be open, ex- 
cept the senate when in executive session;’ and the constitution 
further provides that ‘all courts shall be open.’ And in order to 
be what is termed a privileged publication, because the same recites 
the proceedings of a court, the court must be public [and the] pro- 
ceeding in open court. The idea being that the legislative proceed- 
ings are open and public to those who may desire to be present, and 
so also of courts; and what is proper for some to see and know, it 
can be no harm, legally, for everybody to know and hear; and, 
therefore, may be published with impunity — public good demands 
and public justice requires it. 
ey “If you shall find from the evidence, therefore, that the commit- i 
tee of the legislature sat with closed doors and in secret session, and 
not open to the public, then I charge you that defendants cannot 
protect themselves against all liability on the plea of privileged 
publication, because a legislative proceeding. And in that event, if 
you shall find defendants did make the publication as alleged, and 
that the same contains and asserts that the plaintiff was and is 
guilty of the crime of forgery, then plaintiff would be entitled to 
recover the damages by him sustained, as compensation for actual 
damages. It is pleaded that the matters complained of had been 
made public before they printed the said report; that it was filed in 
the attorney-general’s office and that they procured the same from 
him. The resolution above referred to did provide that the testi- 
mony taken by said committee might be filed in the office of the 
attorney-general. The statute requires the attorney-general to fur- 
nish any person who may apply for the same with a copy of any 
paper, document or record in his office. if 
“This statute, while it imposes upon the attorney-general a duty 
and authorizes any one to call for a copy of any paper or document 
’ in his office, does not authorize any one to publish. matter that it 
ee, would be illegal to publish if obtained from another source. Still 
q I feel it proper to say that it is a matter that the jury should con- 
sider in reference to the amount of damages, in case of any recovery 
at all, as well as considering the question of malice; and upon the 
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question of malice all the evidence adduced by defendants tending . 


to show that they were not actuated thereby must be considered. 

“ Defendants plead, in addition to this plea, that it is and was a 
privileged publication; that the same is a full and correct copy of 
the evidence and proceedings before said committee; and, therefore, 
they are not liable. Whena proceeding or report is printed and 


' published, containing defamatory matter, it is necessary that the 


same should not only appear to be a privileged publication, in order 
to avoid responsibility, but it must be a true, full and complete copy 
of all of such evidence, report or proceedings, without criticism or 
unfavorable comment, so that if the matter would be privileged, if 


. full and complete, it would not be a full answer if it appeared to be 


a portion only of such report, or proceeding or evidence; defendants 
further plead that the matters and things had been published and 
made known by others before the alleged publication of the matters 
and things complained of by them, and that they are therefore not 
liable if it shall be shown that they did publish the same. In re- 
gard to that plea, I charge you that every person who publishes 
defamatory matter, without other justification or excuse than that 
some one else has or had done the same thing before, is not an 
answer to the suit that will defeat entirely the cause of action. 

“When a publication charges one with a crime punishable by 
statute in the penitentiary, the law gives a right of action anda 
right to recover something, unless the defendant can show one or 
both of two things; these things are: First, that the statements 
are true; and second, that the same are and were privileged pub- 
lications. 

“When neither of these defenses is established the law gives 
compensatory damages; for injuries actually sustained the law pre- 
sumes nominal damages, and leaves it to the consideration of the 
jury what more, if any, shall be given as compensation for injury 
actually sustained. Malice is an important element entering into 
the question of the extent of the right of a party to recover; and.the 
jury will look to all the evidence in order to ascertain whether the 
defendants were in fact actuated by a disposition to do the party an 
injury; if so, they would be authorized to give punitory damages, 
but if not they would not give damages beyond the injury sustained. 
The law only imputes sufficient malice from the defamatory charge 
to carry nominal damages when there is no justification, and leaves 
the rest, as to what the actual damages has been, to the sound dis- 
cretion and judgment of the dary ‘under the evidence upon that 
point. 
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“Tf you find for the defendant you will so say; if you find for 
the plaintiff, you will say how much.” 

The following charges were asked by defendant and refused: 

“1. The defendants ask the court to charge the jury, that if you 
believe that the defendants are publishers of a newspaper published 
in Galveston in this state; and that there was no other publication 
of the alleged libel by them in Travis county than the mailing of 
their newspaper by them to news agents who sold them in Austin 
to their customers, or mailing them directly to their subscribers at 
Austin, and in Travis county, then I charge you that proof of these 
facts alone do not constitute a publication by the defendants of the 
alleged libel in Travis county as charged in the petition. 

“9. Defendants ask the court to instruct the jury as follows: If 
you believe from the evidence that the alleged libelous matter pub- 
lished by the defendants constituted a part of the report or testimony 
deposited by a legislative committee of the sixteenth legislature in 
the office of the attorney-general, and that the same was published 
with substantial correctness and fairness and without any malice or 
improper motive and donu fide, then it is a privileged communication 
and the defendants are not liable. 

“3. Defendants ask the court to charge the jury as follows: If 
you believe from the evidence that the alleged libelous matter con- 
stituted at and before the time of its publication a part of the pub- 
lic records of the attorney-general’s office, and were open and 
accessible to all, then I charge you that if the publication of such 
matter was made bona fide, and with reasonable accuracy and with- 
out unfair comments, you will find for the defendants.” 

The following was given: 

“4, Defendants ask the court to charge the jury as follows: In 
estimating the amount of special damage, if any, to be allowed to 
the plaintiff, you are to be governed alone by the evidence before 

ou.” 

The first bill of exceptions related to the admission of evidence 
that the issue of the Galveston News of January 23, 1880, was sold 
in Travis county by newspaper dealers (which was proved); also to 
the examination of witnesses to prove damage to plaintiff’s character 
(which was testified to), as a result of the publication; also to the 
admission of testimony to prove the secrecy with which the iegisla- 
tive committee conducted its examinations. 

After the expiration of ten days from the day when the verdict 
was returned, another bill of exceptions was presented by defend- 
ants attempting to save exceptions to the action of the court in re- 
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fusing to permit Hamilton Stewart to state what had been the 
custom of the Galveston News in the last thirty years about pub- 
lishing legislative proceedings, and about the prudence and caution 
exercised by its editors in such matters. This bill was not allowed 
because presented too late. 


Hancock & West, for appellants, on jurisdiction, cited: Const. 
1876, art. 5, sec. 8; art. 13, sec. 6; R. 8S. Tex., Civ. Stat., title 29 
(Courts, etc.), ch. 4, art. 1198, paragraph 8 of said article, also par- 
agraph 23; R. S. Tex., Penal Code, title 16, ch. 1, arts. 616, 620, 
625, 626, 627, 636; R. 8. Tex., Code Crim. Proc., title 4, ch. 2, art. 
225; Linney v. Maton, 13 Tex., 454 (concluding paragraph on the 
page); Starkie on Slander, vol. 2 (Wendell’s edition of 1852), top 
i p- 39, marg. pp. 39, 40, 41, 42 (note A), on top pp. 40, 42, marg. pp. 
. 41, 42, being a full report of Sir Francis Burdett’s case on the ques- 
H tion of publication, opinion of Bayley, J.; Townshend on Slander 
4 and Libel (3d ed., 1877), ch. 16, secs. 379 to 384; Archb. Crim. 
q Plead. (Waterman’s Notes), vol. 2, notes on pp. 322, 17, 322, 18 
(6th ed., 1853). See, also, Rex v. Burdett, 4 B. & Ald., 126; Rex v. 
Johnson, 7 East, 65; 1 Hilliard on Torts, ch. 11, pp. 294 to 297 (ed. i 
1866); Folkard’s Starkie on Slander (Am. Ed., 1877), sec. 542 to 4 
547, 904, 920 to 923; Buell’s Case, 3 Dillon, 116, 121, 124. q 

Appellants’ counsel made the following proposition: 

“The alleged libelous matter, constituting as it did a part of the 
testimony taken by a committee, composed of members of the 
house and senate of the sixteenth legislature, duly authorized by 
joint resolution to sit in vacation and take such testimony, and 4 
being by such committee lawfully deposited in the office of the ; 
uttorney-general of the state, upon the completion of their labors 
and on their adjournment, and being so received by the attorney- 
general of the state as constituting a part of the public records of his 
office, became public papers, constituting a part of the official action 
of the sixteenth legislature, and forming a part of the public archives 
of the attorney-general’s office, and as such they became public, all 
persons interested in them having the right, under proper restrictions 
(for the safety of the papers), to have access to their contents; and 
hence, if the appellants were in fact publishers of a daily and ca 
weekly newspaper, and obtained this information lawfully from the Sr 
office of the attorney-general by his permission, after the adjourn- ep 
ment of the committee, and published it with reasonable fairness 
and correctly, and from no improper motive, and without malice to 
the appellee, or any other person, then they are not civilly liaLle 
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for making such publication under such circumstances, if made in 
good faith.” 

In support of which they referred to the following authorities: 
Townshend on Slander and Libel (3d ed., 1877), $$ 120, 208, 209, 217, 
219, and note 2; 229, 230, 231; pp. 409, 410; p. 409, note 4; Terry », 
Fellows, 21 La. Ann., 375; Wason v. Walter, Law Rep., 4 Q. B., 73; 
McBee v. Fulton, 47 Md., 403; S. C., 28 American R., 465, and cases 
cited; Snyder v. Fulton, 34 Md., 128; S. C.,6 American R., 314; 
People v. Leonard, 5 Hun (N. Y.), 626; Usill v. Hales, 6 Central 
Law Jour.; Fisher’s Dig. (1878), 116; White v. Nichols, 3 How. (U. 
S.), 266 ; Cooley on Const. Lim. (4th ed.), top page 550; marg. p. 441, 
note 1, and top page 551; also (same ed.), ch. 12, top page 560; 
marg. p. 452 et seg. to page 568; see also, 569, 571, 572, and cases 
referred to; Cosgrove v. The Trade Auxiliary Co., 8 Irish Reports, 
C. L., 349, Q. B.; Fisher’s Digest of Eng. Rep. for 1874, “ Defama- 
tion,” p. 103; Gen. Laws 16th Leg., p. 194; Joint Res. passed 26th 
April, 1879; art. 3, sec. 16, art. 13, sec. 6, Const. of 1876; R. S., 2253 
and 2795 et seq.; Barclay’s Parliamentary Law (ed. of 1875), p. 61; 
(ed. of 1874), pp. 136 to 581; Folkard’s ed. of Starkie, secs. 219 to 
223, 227 to 246, 669; Gen. Laws of 1874, p. 243; Gen. Laws of 1875, 
p- 28; Gen. Laws 1876, pp. 59 and 252; Const. of 1876, art. 4, sec. 1; 
art. 1, sec. 8. 


Messrs. Ballinger & Mott, also for appellants, filed an able and 
exhaustive printed argument in addition to the brief of associate 
counsel. 


Carleton & Morris, for appellee, on the question of publication, 
cited: Townshend on Slander and Libel (3d ed.), secs. 93-104; Ros- 
coe’s Crim. Ev., 660; Starkie on Slander, vol. 2 (Wendell’s ed.), top 
page 40, marg. 41; vol. 1, pp. 343, 344, 345; 2 Starkie on Ev., 852, 
1114, 1115; Flood on Slander and Libel, pp. 275, 276; Hanks ». 
State, 13 Ct. App., 357; Huff v. Bennett, 4 Sandf., 120; Common- 
wealth v. Blanding, 3 Pick. (Mass.), 304; Layton v. Harris, 3 Harr. 
(Del.), 406; Warren v. Warren, 1 Cromp., M. & R., 250; Roscoe’s 
Crim. Ev., 626; Schenck v. Schenck, 1 Spenc., 208; Wenman v. Ash, 
13 Com. B., 836; Folkard’s Starkie, secs. 397, 904. 

As to whether the publication was privileged, they cited: Const. 
of Texas, art. 3, secs. 5, 10, 12, 16, 21, 24, 29, 30, 40, 56, 57; art. 2, 
sec. 1; art. 5, secs. 1, 7, 8, 10, 13, 15, 16, 17,19; Code Crim. Pro., 
arts. 384, 400; Folkard’s Starkie, marg. p. 273, note 1; Rev. Civ. 
Stat., arts. 65, 2253; H., T. & B. R. Co. v. Randolph, 24 Tex., 317; 
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Townshend on Libel and Slander, sec. 288a, p. 425; Oooley’s Const. 
Lim., 4th ed., pp. 134, 78; top p. 110; marg. p. 91; top. pp. 126, 
127, 211; marg. pp. 174, 175, 104, 105, and authorities there cited; 
2 Addison on Torts, 337, sec. 1109; Hosemer v. Loveland, 19 Barb., 
111; Lane v. Dorman, 4 [Il., 242; 3 Scammon (IIl.), 238; Thorn v. 
Blanchard, 5 John., 508; Howard v. Thompson, 21 Wend., 319; 
O’Danayhue v. McGovern, 23 Wend., 26; McGregor v. Thwaites, 
4D. & R., 695; 3 B. & C., 24; Fisher’s Com. L. Dig., 3048; Joint 
Resolution No. 19, General Laws 1879, p. 194; Odgers on Slander 
and Libel, p. 260; Flood on Slan., ete., p. 193. 

That the evidence published was taken in neither a legislative nor 
judicial proceeding, they cited: Const. U. S., 6th Amend.; Const. 
Tex., art. 1, secs. 3, 10, 17, 19; art. 3, sec. 16; Report of Legislative 
Committee on Land Forgeries, Journals Sixteenth Legislature; Joint 
Resolution No. 19, General Laws 1879, p. 194; 1 Starkie on Slander 
(Wendell’s ed.), pp. 264-9; 1 Starkie on Slander, Preliminary Dis- 
course, top pp. 75, 123; marg. pp. 85, 125, note d; Holt’s Law of 
Libel, 172, 172, and note (Am. ed.); Cook’s Law of Defamation, 45; 
Townshend on Libel and Slander (3d ed.), pp. 128-143, secs. 86, 
87, 88, 90, 91, 92, 231, 252, 217-19, note, and sec. 229; Flood on 
Slander and Libel, p. 193; Cooley on Const. Lim. (4th ed.), top p. 560; 
marg. p. 449; top. pp. 559, 570; marg. 557, 558, 456; 1 Hilliard on 
Torts (3d ed.), ch. 14, sec. 8; 2 Addison on Torts, p. 336, and au- 
thorities there cited, sec. 1107; Cooley on Torts, 209; Albany Law 
Journal, May 21, 1881, vol. 23, p. 401; Report of Shanks v. Amer- 
ican News Co. N. Y.; Folkard’s Starkie, marg. p. 273, note 1; Stan- 
ley v. Webb, 4 Sandf. (N. Y.), 21; Cincinnati Gazette Co. ». 
Timberlake, 10 Ohio St., 548; Hotchkiss v. Oliphant, 2 Hill (N. Y.), 
510; King v. Root, 4 Wend., 138; Sanford v. Bennett, 24 N. Y., 20; 
Fry v. Bennett, 5 Sandf., 54; Thompson v. Pawning, 15 Nev., 195, 
May 14, 1880; The Reporter, October 6, 1830, p. 436; Wilson ». 
Fitch, 41 Cal., 363; Matthews v. Beach, 5 Sandf., 256; McCabe ». 
Cauldwell, 18 Abb. Pr. R., 377; Dexter v. Spear, 4 Mass., 115; Dun- 
can v. Thwaites, 3 B. & C., 556; 10 E. C. L.; Currie v. Walter, 1 B. 
& P., 523; Hoore vw. Silverlock, 9 C. B., 20; Chorlton v. Walton, 6 
©. & P., 385; Cox v. Freeng, 4 Fost. & F., 13; King v. Fisher, 2 
Comt., 563; Parrett v. N. O. Times, 25 La. Ann., 170; Kelley ». 
Lafitte, 28 La. Ann., 435; King v. Lee, Esp., 193; Delegal v. Highly, 
32 E. ©. L., 435. 

That if illegal to publish as coming from the committee, it was 
equally so when obtained from office of attorney-general, citing: 
Cooley on Const. Lim. (4th ed.), top p. 559, marg. 448; 1 Starkie on 
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Slander (Wend. ed.), Preliminary Discourse, top p. 74, marg. 85; 2 
Addison on Torts, 334-6; Taylor v. Church, 8 N. Y., 452; Sunder. 
lin v. Bradstreet, 46 N. Y., 188; Philadelphia, etc., R. R. v. Quigley, 
21 How. (U. §.), 212; Flood on Slander and Libel, p. 193; De 
Crespigny v. Wellesly, 5 Bing., 392; or Bigelow, Lead. Cases, Torts, 
pp. 155-158; Beardsley v. Tappan, 5 Blatch., 497; Lake v. King, 1 
Saund., 131; Flint v. Pike, 4 B. & C., 473; Railroad v. Lord Abing- 
don, 1 Esp. C., 226; Stockdale v. Howard, 9 Ad. & EIl., 1; 26 Law 
J., Q. B., 107; 7 Ell. & BL., 233. 


Writ, Cuter Justice.-—Two important points demand our con- 
sideration in determining the present appeal : 

1. Did the district court of Travis county have jurisdiction of the 
cause ? 

2. Was the alleged libelous matter of a privileged character? 

1. The defendants below all resided in Galveston county. The 
Galveston Daily News, in which the alleged libel appeared, was 
issued from the press in that county and to subscribers living there. 
It had subscribers in the county of Travis to whom it was regularly 
mailed ard delivered, and it was also sold by news agents in that 
county. 

The number in which the alleged libel appeared was mailed from 
the Galveston office of publication to its subscribers and the news 
agents in Travis county, and was read by such subscribers, and by 
persons who bought it from the news agents. 

It is claimed by the appellants that, being residents of Galveston 
county, and because the paper was issued from the press at Galves- 
ton, has its office there, and is mailed there to subscribers in other 
counties, that county alone has jurisdiction of the cause. 

The general rule is that every person against whom an action is 
brought must be sued in the county of his residence. Among other 
exceptions is the following: “ Where the foundation of the suit is 
some crime, or offense, or trespass for which a civil action in dam- 
ages may lie, in which case the suit may be brought in the county 
where such crime, or offense, or trespass was committed, or in the 
county where the defendant has his domicile.” [. S., art. 1198, 
ex. 8. 

By our criminal code, libel is declared an offense punishable by 
fine or imprisonment. Crim. Code, art. 617. 

It may be committed by either makiag, writing, printing, pub- 
lishing, selling or circulating the malicious statement with intent to 
injure another. By reference to arts. 619, 620 and 621, it will be 
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seen that three distinct methods by which the offense may be com- 
mitted are pointed out and defined. It will not be necessary for us 
to compare these definitions with those which are given by the 
common law. It is sufficient to say that within the meaning of 
publishing and circulating a libel are at least contained all acts 
going to make up the offense of publishing a libel, as known to the 
laws of England and of our sister states. No doubt can arise upon 
the proof or pleadings in this case but that the appellants sold and 
distributed the copy of their paper which contained the alleged 
malicious statement. Such sale and distribution constituted publi 
cation at common law; it constitutes circulation under our penal 
code. As under the former, publication of a libel was an offense 
indictable wherever it occurred, so, under our law, circulation of a 
libel is an offense committed in any place where the libel is soid or 
distributed. 1 Bish. Cr. Proc., §§ 53, 57, 61; Com. v. Blanding, 3 
Pick., 304; Rex v. Gridwood, 1 Leach, 142; Rex v. Burdett, 4 Barn. 
& Ald., 95; Penal Code, arts. 616-621. 

The fact that the crime of libel may have been completed by a 
publication of the paper in Galveston county does not make it any 
less a crime to circulate the number containing the alleged libelous 
article in other places. By the common law the sale of each copy 
is a distinct publication (Odgers on Lib., 532), and hence a distinct 
offense, and the prosecutor may at least choose for which of the dis- 
tinct offenses he will call the guilty party to account. A copy of 
the paper may be first sold to A, then one to 5, and another to CO; 
but because the publication is completed by seiling to A, the gov- 
ernment is not bound to select that particular fact as the one apon 
which it will rely to prove the completion of the offense. It may 
indict for either of the sales, and as it makes no difference which 
was first in point of time, so, for the same reason, it is unimportant 
in what place the publication first took place. These principles are 
so well grounded in the law of libel, that they would not have been 
noticed at such length but for the zeal and earnestness with which 
distinguished counsel have urged upon the court a contrary doctrine. 
Under our penal code each act of either making, publishing or cir- 
culating a libel being a separate offense, we must hold that the 
circulation of the “ News” containing the libelous statement in 
Travis county was such an offense, no matter what may have been 
done with reference to it in the county of Galveston: The offense 
having been committed in Travis county, arid being indictable there, 
the present civil action for damages was properly brought in that 
county. 

VoL, LXIII — 46 
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2. The question as to whether or not the alleged libelous publica. 
tion was privileged matter depends upon the particular facts proven 
upon the trial below. To these facts alone our decision is confined) 
as we do not propose to fetter our judgment so that it may not be 
freely exercised in any future case presenting a different state of 
circumstances. 

We first briefly consider the law which, in our opinion, governs 
the case. If the publication was privileged at all, it was a condi- 
tional or qualified and not an absolute privilege. The publisher of 
defamatory matter is exempted from responsibility in such cases, 
because the demands of public policy for the publication outweigh 
all considerations requiring the protection of private reputation in 
the particular case. 

The public are not regarded as having such an interest in proceed. 
ings embodying defamatory matter as will outweigh the necessity 
of protecting the character of individuals, unless they are proceed- 
ings of alegislative or judicial character. Cooley’s Const. Law, 568; 
Townshend on Libel, 411; Sanford v. Bennett, 24 N. Y., 20. 

This rule includes within itself proceedings of a gwasz judicial char 
acter, 2. ¢., before a body having the power to hear and determine 
matters submitted to its jurisdiction by the voluntary consent of its 
members. Cooley on Const. Lim., 448, and notes. 

It is only on account of this judicial character that its proceedings 
are protected, and to give it such character it must have authority, 
not only to hear but to decide the matters coming before it, or to 
redress. grievances of which it takes cognizance. Barrows v. Bell, 
7 Gray, 301. 

But to be privileged the proceeding must have been not only ju- 
dicial or legislative, but it must not have been preliminary, ew parte 
and secretly conducted. Flood on Libel, 244; Townshend on Libel, 
§ 231; McCabe v. Cauldwell, 18 Abb. Pr., 377; McBee v. Fulton, 47 
Md., 403. 

There may be cases where a preliminary and ex parte proceeding 
would be privileged, but as to this we do not decide; but when to 
these two conditions is added the fact that the proceeding is con- 
ducted in secret, we know of no principle in the law of libel that 
will protect the publication. 

Ex parte proceedings have been held privileged where there was 
a right in the accused to appear and defend himself. If privileged 
where this was not the case it was on the ground that they were ” 
open and might be attended by the public, and that their publica- 
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But if merely preliminary, and at the same time ex parte and secret, 
q no policy of the law can be subserved by their publication which is 
not overborne by the damage which may result to the reputation 
of individuals. The accused may escape by reason of having pub- 
licity given to the preliminary proceedings upon which his prosecu- 
tion is to be based. A person may have his case prejudged, and 
himself so far found guilty in public opinion as to deprive him of a 
future fair and impartial trial, without any opportunity of defend- 
ing himself in the preliminary proceedings; or he may have his 
character traduced without the slightest intimation that it will be 
the subject of investigation or discussion. It is true that the same 
thing may happen ina public trial, but what occurs there is open 
to the world; and what the public are entitled to witness may in 
many instances be disclosed to it through other channels. Even 
this, however, is not a universal rule, as there are cases where de- 
famatory matter may be spoken in privileged places, when its publi- 
cation at other places would constitute libel. Cooley, Const. Lim., 
457 et seg.; Townshend on Libel, § 219, and notes. This is always 
the case when the proceeding in which it is uttered is ‘of a secret 
character. Flood on Libel, 193, 194. 

We think the privilege of publishing defamatory matter is con- ‘ 
fined strictly to proceedings of a judicial or gwasi judicial or legis- 
lative nature, and, if preliminary and ew parte, they must at least 
be openly conducted and subject to the inspection of the public. 

This is as far as it is necessary for us to go in the case now under 
consideration, to which case let us apply the principles above an- 
nounced. 

The joint committee appointed by the legislature of Texas, be- 
fore whom the defamatory words published by the appellants were 
spoken, was not a body possessing either judicial or quasi judicia 
powers. It determined nothing; exercised its judgment upon no 
question requiring judicial action; did not even procure evidence 
which could be recognized in a court of justice for any purpose 
whatever. It simply obtained the statements of witnesses under 
oath, to be used, not in a court of justice, but as a guide to attorneys 
representing the state in bringing offenders against her criminal 
laws to justice. 

Nor can its proceedings in strictness be termed legislative. The 
committee was appointed by the legislature and was composed of 
members of that body; but it was todo nothing in aid of legisla- 
tion —it was not even to report anything for legislative action. 
The duties required of it, and the powers granted it, could as well 
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have been discharged and exercised by persons not connected in any 
manner with the legislature. The result of its labors was never 
necessarily to come to the knowledge of that body, nor to form 
part of its records in any manner whatever. They were an irreg- 
ular and irresponsible committee, exercising doubtful powers, and 
formed for no purpose connected with the duties of the body from 
_whom they derived their appointment. It would seem, therefore, 
rather a stretch of the meaning of the term “legislative” to apply 
it to the proceedings of such a committee. 

But admitting that they were legislative or judicial, or both, what 
was the object of their proceedings -and how were they conducted? 
Their object was to obtain evidence by which the state’s counsel 
might be guided in instituting criminal prosecutions against the per. 
petrators of land frauds and forgeries. The proceedings of the 
committee did not rise to the dignity of those of a grand jury or of 
a justice of the peace making a preliminary examination. These are 
filed in courts, and upon them a capias may issue and the offender be 
arrested and thrown into prison. Upon the action of this com- 
mittee no such criminal process could be founded, and a seizure of 
any person under a writ issued as one of the results of their pro- 
ceedings would only have laid the basis for an action of false im- 
prisonment. So far from ever becoming part of the records of a 
court, the purposes of the committee’s formation were fully satisfied 
if the evidence procured by them was placed in the hands of any 
attorney employed by the state to prosecute land frauds and for- 
geries. Its proceedings, therefore, have not the slightest imagi- 
nable claim to being called even a preliminary examination, in the 
legal sense of that term. 

Moreover these proceedings were in their very nature essentially 
ex parte,— so designed to be by the resolution creating the committee, 
and such was the practical construction given to them by the com- 
mittee itself. No party whose connection with land frauds was in- 
quired into was ever allowed to appear before it, and produce 
witnesses in rebuttal of the evidence adduced against himself. The 
inquisition was established for the purposes of prosecution only; any 
defense the accused might have was reserved for the trial of the 
cause, when he was brought before the courts to answer the prose 
cution based upon-the committee’s evidence. 

Again, the proceedings were secret — carried on with closed doors, 
and in the presence only of the committee, their clerk and persons 
interested solely in the prosecution of the frauds developed by the 
evidence. There may have been occasionally two witnesses in the 
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room at one time, but this was an exceptional case and did not de- 
prive the proceedings of their general secret character. 

It was obviously necessary that the proceedings should be kept 
secret, otherwise offenders having notice of the evidence given 
against thery would-place themselves beyond the reach of the law. 
It was proper, too, in order to prevent innocent persons, against 
whom perjured witnesses might bring accusations, from suffering in 
reputation and in the good opinion of the public. 

The fact that the evidence taken before the committee might be 
filed in the attorney-general’s office does not affect the question. 
The joint resolution would have been satisfied if this evidence had 
been committed to the state’s private counsel alone. This shows 
that it was not intended to be made an archive of a public office; 
but, taken in connection with the purposes for which the committee 
were appointed, clearly shows that its contents were to rest within 
the knowledge of the state’s chosen prosecuting officers, to be with- 
held by them from the public until the parties implicated in land 
frauds by the evidence should be placed within the grasp of the 
criminal law. The attorney-general is the state’s counsel, made so 
by law. Confidential communications between himself and his 
client, and papers committed to his inspection in reference to prose- 
cutions like the present, must not be divulged before the _prosecu- 
tions have been commenced or abandoned; otherwise the whole 
object of the proceeding would be thwarted. 

We do not think that it was his duty — not even his privilege — to 
give copies of the evidence to persons requesting them of him. This 
might end in giving information to the accused, such as it was never 
intended he should receive in advance of his arrest or indictment. 
If the contents of the evidence could not be made known to a few, 
through copies taken from the attorney-general’s office, it certainly 
could not be published to the world through the newspapers. The 
plastic nature of the common law does not allow us, in deference to 
the improvements of modern times, and the advance of newspaper 
enterprise, to so vary the cardinal principles of the law of libel that 
proceedings required by the policy of the law to be kept absolutely 
secret may be published to the world in the columns of a newspa- 
per. We cannot defeat the ends of justice, and the objects of the 
criminal law, for the purpose merely of satisfying the public crav- 
ing for news and information. 

Every facility should be allowed for the quick dissemination of 
useful facts, and the freedom of the press should not be restrained 
further than is absolutely necessary to protect private character 
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from falsehood and slander. But public policy alone protects de 
famatory statements made through the press, and they cannot be 
shielded when made in defiance of one of the plainest principles of 
law established solely for the public benefit. We. therefore con- 
clude that the defamatory matter complained of by the appellee, 
and proven to have been published by the appellants, was not of a 
privileged nature. 

We are cited to some authorities supposed to hold a contrary doe- 
trine to what we have above decided. We do not so understand 
them. The case of McBee v. Fulton, 47 Md., 403, was not a case of 
& preliminary ex parte proceeding, and the decision is not authority 
for such a case. Besides the decision itself is not only consistent 
with our views as to secret proceedings, but apparently recognizes 
that in such cases the rule as to privilege does not apply. 

In Terry v. Fellows, 21 La. Ann., 375, it is not made to appear 
that the proceedings were ex parte, or that they were conducted in 
secret; and it isa fair inference that the action of the committee 
was intended to be reported to congress as a basis of legislative 
action on their part. The case is clearly not in point. The case of 
Kane v. Mulvany (2 Ir. R. C. L., 402) seems to have grown out of 
the publication of matters occurring before a committee of the house 
of lords. Weare not informed as to how those proceedings were 
conducted; whether ex parie and secretly, or otherwise; but we are 
told that the decision was placed upon the ground that the commit 
tee had judicial powers, which destroys its applicability to the pres- 
ent case. 

We see nothing in this case not in accord with our present de- 
cision. If they did so hold, we should not hesitate still to adhere to 
the doctrines announced by us, as they are in harmony with the 
great weight of American and English authority, and supported by 
the views of the most eminent of text-writers upon the subject of 
libel. 

But admitting that the defamatory matter was privileged, did the 
appellants make a fair, just and full report of all that occurred 
during the committee’s investigation which would have affected the 
belief of the public as to the guilt or innocence of the appellee of 
the charges made against him by Stancel# It appears that much of 
the testimony was not reduced to writing and.hence not published. 
Still it was part of the proceedings before the committee. It is 
hardly an excuse for the appellants that they could not obtain this 
testimony if it contained facts favorable to Wren; and if it did not, 
they should have shown it, or stated that it could not be procured 
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in connection with the publication of the other facts. The letter of 
the attorney-general accompanying the evidence of Stancel forbade 
the publication of any statement made by a witness known to be 
guilty himself, implicating another believed to be innocent. The 
publication of this letter along with Stancel’s evidence as to Wren 
was equivalent to a declaration of the appellants either that Stancel 
was not known to be guilty, or that Wren was not believed to be 
innocent, either of which, if believed, gave to the defamatory mat- 
ter an appearance of truth. 

It also appears from the letter of Senator Duncan that he pre- 
ferred that the statements of Ham and others casting reflections 
upon Mr. Fisher and other persons interested in the prosecution 
should not be published. This was a mere suggestion, and not an 
absolute denial of the right to report such statements. It was noth- 
ing more than proper, under the circumstances, that the appellants 
should have shown to the public that the false statements concern- 
ing these persons were not made by Stancel, if such was the trath. 
No one can tell from reading Stancel’s evidence whether or not he 
defamed Mr. Fisher and other prosecutors. If he did, the “ News” 
should have so stated, and thus weakened the force of his testimony 
as to Wren. Whilst we do not hold that the permission of the at- 
torney-general, or of a member of the committee, justified the pub- 
lication, yet, if offered as such justification, it must not appear 
that the letters granting the permission have been used so as to add 
force to defamatory matter contained in the evidence. It may be 
added that the joint resolution having required that an abstract of 
the land titles affected by the forgeries should be filed in the land 
office, it was nothing more than just that the appellants should have 
made it known to the public that the titles which Stancel had sworn 
were forged by Wren did not appear from the abstract to have been 
tainted with any fraud committed by him. 

There are other questions raised in the record, but they are of 
minor importance, and some of them do not appear to be presented 
by proper assignments of error. The objection that the court did 
not direct the jury to separate the actual from the vindictive dam- 
ages cannot be taken for the first time in this court. The court 
should have been asked to submit a charge directing the jury to 
separate the one of those classes of damages from the other. L & 
G. N. R’y Co. v. Smith, decided at present term. The amount of 
damages in a libel suit is left largely to the discretion of the jury. 
They may take into consideration the motives of the publisher; and 
if the libel has been sold to the public indiscriminately, heavier dam- 
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ages are given, and evidence as to the mode and extent of the pub- 
lication is at all times admissible. Town. on Lib., § 293; Odgers on 
Lib., p. 298. “ Where the actionable words are spoken within the 
scope of a private jurisdiction, the declaration may allege a conse- 
quential loss of customers ata place beyond the limits of such juris- 
diction.” 1 Starkie on Slander, pp. 442, 443. All allegations as to 
damage to appellee outside of Travis county are but matters in ag- 
gravation of the general damages he was entitled to recover with- 
out proof of any loss sustained by reason of the slanderous publi- 
cation. The refusal of the court tosign the bill of exceptions taken 
to the exclusion of Stewart’s testimony is not ground for a re. 
versal of the judgment, because, had the appellants received the full 
benefit of the exceptions, it would not have availed them, the court 
having correctly excluded the testimony. The pleadings of appellee 
do allege that the evidence was taken by the committee in secret 
session, and hence the third proposition of appellants under the 
tenth assignment of error cannot be sustained. 

The other points presented by the record are not deemed of sufli- 
cient importance to require our attention. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED.* 
[Opinion delivered December 19, 1884.] 


Associate Justice West did not sit in this case. 





* This case is published out of its order on account of the pendency of a mo- 
tion for rehearing. 
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ABANDONMENT. See Easement, 1. HoMeEsreap, 2,16, Trrat oF RIGHT OF 
PROPERTY, 2. 


ABATEMENT. See PLEADING, 20. 


ACCOUNT. 

1, When suit is brought upon an account verified by affidavit, the cor- 
rectness of which is denied by the defendant under oath, the prima facie 
proof made by the sworn account is destroyed, and this result cannot be 
obviated by filing a supplemental petition under oath which in effect but 
reiterates the original pleading regarding the justness of the account. Olive 
v. Hester, 190. 

2. On appeal from a justice’s court, of a suit brought on account 
against a railway company, for ‘‘ breaking a trunk,” and for damage and ex- 
penses incurred by delay of ‘‘ goods checked,” etc., there being no exception 
taken to the generality of the description, held, that evidence might be given 
in regard to the delay of any kind of property ‘‘ comprehended within the 
meaning of such articles as a passenger on a railroad train might carry with 
him as baggage and which might be checked.” J. & G. N. Ry Co. v. 
Philips, 590. 

8. In such a suit, on such an account not excepted to, it was compe- 
tent to show the damage plaintiff sustained by reason of being compelled to 
buy clothes to supply the place of those delayed in their delivery by the com- 
pany; also in waiting for the arrival of the goods. Id. 


ACCRETIONS. 

1. While it is true that land formed by gradual accretions, as well as that 
exposed by the gradual receding of the water, belongs to the owner of the 
contiguous land, such is not the rule when an actual survey shows that 

the water line on the front has not changed since the survey was orig- 
i inally made which called for it at the proper place by course and distance, 
; and where the accretion has been formed on the extremity of a reef removed 
from the original survey, one end of which reef at one time adjoined said 
original survey. Fulton v. Frandolig, 330. 


ACKNOWLEDGMENT. See HomestTEap, 7. 

1. See statement of case for a certificate of acknowledgment of a mar- 

ried woman to a deed held sufficient. Stringer v. Swenson, 7. 

; 2. A deed purporting to convey title to land, by a national bank, to which 
was signed the corporate name, with the bank seal affixed by “John Kerr, 
Prest.,” and “*R. P. Aunspaugh, Cashier,” had affixed thereto the follow- 
ing certificate of acknowledgment: ‘This day-personally appeared John 
' Kerr, president of said First National Bank of the city of Dallas, and R. P, 
Aunspaugh, cashier of said bank, both of whom are to me well known, 
and severally acknowledged that they executed the above and foregoing in- 
strument for the purposes and considerations therein contained” (signed by 
the officer and authenticated with his seal). Held, that the acknowledg- 
ment was a sufficient compliance with the statute requiring the president of 
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ACKNOWLEDGMENT — continued. 
a corporation, in making a deed, to acknowledge it to be “the act of the 
corporation.” (Following Monroe v. Arledge, 23 Tex., 480.) Muller y, 
Boone, 91. 

8.: An officer’s certificate of acknowledgment to a deed for record, which 
states ‘‘ that the grantor was personally known to him, and that he declared 
to him that he had executed the deed,” etc., is a substantial compliance with 
the statute, and a valid acknowledgment. Schramm v. Gentry, 583. 

4. Under § 4311, R. S., a certificate of acknowledgment written on a 
piece of paper separate from the deed, and pasted to it, is, if in proper form, 
a valid certificate. Id. 

5. The certificate of the officer to a deed executed by agents, to the effect 
that the agents, naming them, were personally known to him, and that each 
of them had acknowledged the execution of the deed as agent, and being 
otherwise sufficient, is a sufficient compliance with the statute requiring 
him to certify that they were the individuals who signed the instrument, 
Little v. Weatherford, 638. 


ACTION. See ComMMoON CARRIER, 3. FRAuD, 3-5. SEQUESTRATION, 3. 


ACT OF SALE. 

1. An act of sale executed for land which was not located in San Augustine 
county was recorded in that county, together with the following certificate 
attached thereto: : 

**I do certify that the foregoing is a true copy of the original, given under 
my hand and seal this 25th day of November, A. D. 1836. 

[SEAL. ] “S$. W. Biont, Clerk.” 

Held, that a copy of the record so made was not admissible in evidence,— 
the certificate showing that the instrument recorded was but a copy of the 
original, and there being nothing to show that the original was an archive 
of which certified copies could be given. Broxson v. McDougal, 193. 


ADMINISTRATOR. See Estates oF D&ECEDENTS. EXECUTORS AND ADMINIS- 
TRATORS. 

ADMINISTRATOR’S BOND. See EsTATES OF DECEDENTs, 3. 

ADVERSE POSSESSION. See LAND CERTIFICATE, 1. LIMITATIONS. 

AFFIDAVIT. See Account, 1. DISTRESS WARRANT, 1. Pauper’s OATH. 

AFFIDAVIT FOR ATTACHMENT. See ATTACHMENT, 4, 6, 7, 16. 


AGENT. See ACKNOWLEDGMENT, 5. Deep, 8. Lapse or Time, 2. PRINCIPAL 
AND AGENT. TELEGRAPH COMPANIES, 8. 


ALIEN AGE. 
1, Hanrick v. Hanrick, 54 Tex., 101, and Hanrick v. Hanrick, 61 Tex., 
596, approved and followed, in which see full discussion of the statutory 
provisions regarding alienage. Hanrick v. Hanrick, 618. 


ALIMONY. 

1. A suit was brought in the district court by a wife in her own 

name against her husband, who had abandoned her, to compel him to sup- 
port her. Held: 

(1) That :f the wife was suing fora divorce her remedy would be com- 

plete. 


(2) That jf the wife had owned real property and the husband were appro- 


priating its revenues, she would have a somewhat restricted remedy, but 
not in the district court. 

(8) That the wife had no remedy when she sued without asking for a di- 
vorce. Trevino v. Trevino, 650. 
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AMBIGUITY. See Contracts,5. Drsp, 4. JUDGMENT, 2. 
AMENDMENT. See Citation, 1. Practice in District Court, 15. 
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1. Rule 13 of District Court Rules, relating to the manner of amending a 
pleading, does not require that the new pleading should state in terms that 
it is a substitute for a pleading amended, but it is made such substitute by 
the force of the rule itself. See Rules for District Court, 47 Tex., 618, Rule 
18. Gonzales v. Chartier, 36. 

2. A judgment may be amended, at a term of court held after the one at 
which the judgment entry was made, by inserting therein the name of one 
of the parties to the cause, omitted through mistake, when the notes upon 
the docket of the presiding judge furnish data by which to make the cor- 
rection. Whittaker v. Gee, 4385. 

3. Such amendment may be made after the dismissal of an appeal, based 
on the defect inthe judgment. Id. 

4, The omission of the clerk to enter a judgment, the character of which 
is apparent from the entry made by the judge on his docket, cannot preju- 
dice the rights of one who obtained it. The correction may be made on 
motion of a party, made in answer to a motion by the opposite party to rein- 
state the cause, when all the parties are brought before the court. Id. 

5. This case distinguished from Lewis v. Arambould, 55 Tex., 611. Id, 

6. An amendment to a petition, the object of which is to make more 
specific the grounds for a claim asserted in the original petition, cannot 
change the character of the suit, nor does it introduce a new cause of action, 
Hanrick v. Hanrick, 618. 


APPEAL. See APPEAL Bonp. JUDGMENT, 20. JUDGMENT LIEN, 1, 2, MAN- 


DAMUS, 1. PRACTICE IN SUPREME COURT. 

1. Even though notice of appeal is given from an interlocutory decree, 
yet where no such notice is given from the final judgment, the appeal will 
be dismissed, as there is no such thing as an appeal from an interlocutory 
order without an appeal from a final judgment, though the former may be 
considered when the latter is properly brought up for revision. (Citing 
Messner v. Lewis, 17 Tex., 519.) Holek v. Varona, 65. 

2. Where the appeal is only from an interlocutory order, and not from a 
final judgment, the supreme court will of its own motion dismiss the appeal, 
Id. 

3. A judgment dismissing an appeal for want of a sufficient appeal bond 
is a final disposition of the case by the court rendering it, and can be revised, 
by a superior court having supervisory power over its proceedings, by means 
of an appeal or writ of error. Ewing v. Cohen, 482. 

4. An appeal from the judgment of a justice’s court is triable de novo, 
with no other pleadings than such as are proper in a justic’s court. J. & G, 
N. R'y Co. v. Philips, 590. 


APPEAL BOND. See APPEAL, 3. MANDAMUS, 1. 


1. When a judgment is rendered by a justice of the peace against a 
claimant of property and his securities on the claim bond, and an appeal is 
attempted only by the principal, if the appeal bond describes the case by its 
number and title, date of the judgment, and its amount, the fact that a full 
description of the judgment in every particular is not given, or that the ap- 
peal bond omits to mention the names of the sureties who did not appeal, 
will not afford ground for dismissing the appeal. Hodde v. Susan, 307. 


APPEAL FROM JUSTICES’ COURTS. See Account, 2, 3. APPEAL, 4 
APPELLATE JURISDICTION, See Roaps, 1. 
ARCHIVES. See EvipENcE, 17. 
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ARGUMENT OF COUNSEL. See Practice 1n District Court, 10. 

1. The action of the district court in permitting a defendant’s counsel to 
open and conclude the argument of a cause will not afford ground for re- 
versal, unless the record discloses that the admissions required by rule 81 
were not made and entered properly of record. The presumption will be 
indulged, in the absence of such showing, that the action of the court below 
was correct. Jacobs, Bernheim & Co. v. Hawkins, 1. 


ASSESSMENTS. See STREETs. 


ASSIGNMENT FOR CREDITORS. See FRAUDULENT CONVEYANCES, 7, 8. 

1. Under the statute of April 7, 1883, relating to assignments (Gen, Laws, 
p. 47), no matter what may be the disposition directed by an assignor in re- 
gard to the trust property conveyed by the assignment, the beneficiaries 
under the trust can cause it to be administered for the best interest of all, 
and have it sold either for cash or on acredit. Keller v. Smalley, 512. 

2. The rules applicable to assignments which are not statutory are not 
conclusive when applied to assignments made under the statute, Id. 

8. If the statute regulating assignments for the benefit of creditors should 
be so construed as to entitle each creditor to receive from the assignee such 
part of the entire fund to be distributed as his claim in proportion bears to 
the amount of all the creditors’ claims combined who are entitled under the 
assignment to receive, and this without reference to the claims of creditors 
holding valid liens on a part of the property assigned, its effect would often 
be to impair the obligation of a contract, as against a non-consenting lien 
creditor, which the legislature coula notdo. The thirteenth section of the 
act regulating assignments in this connection discussed and construed. Id, 

4. A creditor holding such valid lien, acquired before the assignment 
made by the debtor for the benefit of creditors, may enforce it, and the 
legislature has not required that the lien creditor shall enforce his lien 
through the assignee. Id. 

5. An intention to deny to the creditor the right to enforce a valid lien 
through the courts should be clearly expressed, and, when no other adequate 
remedy is provided, it will not be inferred from the fact that the property 
through which the right is to be made valuable has legally passed into the 
hands of an assignee for the benefit of creditors. Id. 

6. A chattel mortgage under the act of April 22, 1879 (Gen. Laws, 134), is 
not void as between the mortgagor and mortgagee, if not recorded, but ig 
void only against purchasers and mortgagees in good faith. Id. 

7. An assignee under a general assignment for the benefit of creditors ia 
not a purchaser within the meaning of such a statute. (Citing Pierson v, 
Manning, 2 Mich., 454, and other cases found in the opinion.) Jd. 

8. The right to impeach or set aside a mortgage which is fraudulent and 
void, as against the creditors of the mortgagor, does not pass to the 
assignee of the mortgagor, by a voluntary general assignment in trust for 
the benefit of creditors subsequently executed, when unaffected by any 
statute. (Citing Williams v. Winsor, 12 R. L,9; Gibson v. Warden, 14 Waill., 
248, and other cases.) (Stewart v. Platt, 101 U. 8., 735, reviewed and fol- 
lowed.) Id. 

9. A mortgage was executed in June, 1884, to secure a debt by the debtor, 
who, in September, 1884, made an assignment for the benefit of such cred- 
itors as would consent to take under it. There was nothing to show that 
the assignment was contemplated when the mortgage was given, or that 
the mortgagor intended by executing it todelay or defraud other creditors, 
or to give a preference over other creditors, or that the mortgagee believed 
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‘ ASSIGNMENT FOR CREDITORS — continued. 

. that such was the purpose of the mortgagor. Held, construing in this con- te 
nection the ninth section of the act relating to assignments, that the as- ‘4 
signee did not have the same right to attack the mortgage, which was 
unrecorded, as creditors of the assignor holding liens would have. Id. 

10. A chattel mortgage given on a stock of goods to secure the payment 
of a debt was duly recorded. Under the provisions of the mortgage, the 
mortgagee took possession of the goods. On the same day, but after the 
goods were in the hands of the mortgagee, other creditors attached them as 
goods of the mortgagor. Judgment was rendered below in favor of the 
mortgagee. On appeal it was maintained by the appellee that the act of 
March 24, 1879, was void under section 35, article 3, of the state constitution, 
which provides: ‘‘ That no bill shall contain more than one subject-matter, 
which shall be expressed in its caytion,” because in an act relating to the 
assignments of insolvent debtors for the benefit of creditors was included 
a section invalidating all liens on stocks of goods exposed for sale in the 
usual course of trade, etc. Feld: 

(1) That the object of the statute was to bring about a general distribution 
of all the assets of an insolvent debtor, not exempt from execution, among 
.| such of his creditors as would accept under the assignment and release the 

debtor from further liability. 

(2) That in order to accomplish this end it was necessary that no portion 
of the debtor’s estate liable to execution should be concealed for the benefit 
of himself or of any one else colluding with him. 

(3) That to allow an insolvent debtor to protect his stock under a lien and 
to carry on his business subject only to account for the profits to the party 
holding the lien, and who would share in the proceeds to the exclusion of 
other creditors, would wholly defeat the design of the statute, which was 
intended as much to bring about assignments of insolvent debtors as to 
procure an equal distribution of the assets after an assignment had been 
made, 

(4) That the subject-matter of the act being assignments for the benefit 
of creditors, provisions in it avoiding all such liens as would allow the 
debtor merchant to remain in possession of his stock and sell it in the 
usual course of trade are.in furtherance of the intention of the act and ger- 
mane to its subject-matter. ; ‘ 

(5) That the seventeenth section of the statute is constitutional and invali- 
dates every lien coming within its provisions; the property subject to the 
lien remaining subject to executions or attachments in favor of creditors 

| just as if no mortgage had been given. Duncan v. Taylor, 645. 

11. The wording of section 17 of the act relative to assignments pro- 
hibits all liens on stocks of goods exposed to sale in the ordinary course of 
trade, whether the liens contemplate replenishing the stock or not. Id. 

12. This case distinguished from First National Bank of Texas v. Loven- 
berg, p. 506, supra. Id, 
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ASSIGNMENT OF ERRORS. 
1. Attention again called by the court to the fact that an assignment of 
errors, which complains generally of the court below in overruling a motion 
for a new trial, without pointing out any particular error, will not be con- 
sidered. (Following Pearson v. Flanagan, 52 Tex., 266; H. & T. C. R’y Co, 
v. McNamara, 59 Tex., 255; and Railway Co. v. Shafer, 54 Tex., 641.) Hodde 7 
v. Susan, 307. 
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ATTACHMENT. See FRAUDULENT CONVEYANCES, 2. GARNISHMENT, 1. Hos- 
BAND:AND WIF®, 3. 

1. In a suit for the trial of the right of property subject to attachment, if 
the attaching creditor sets up the fact that the property levied on was the 
property of his attached debtor, who was insolvent, and who had no other 
property subject to levy, and that he had fraudulently transferred the same 
to claimants, this is a sufficient tender of issue under Revised Statutes, arts, 
4833, 4834. McKinnon v. Reliance L. Co., 30. 

2. In an attachment suit brought bya firm, the individual members of 
which are stated in the petition, it is no objection to the attachment bond, 
that in the body thereof the principals are referred to as the individuals 
composing the partnership, and that the bond is signed by them as a co- 
partnership by signing the firm name. Gray v. Steedman, 95. 

3. Nor is it @ valid objection to such a bond, that on its face it is made 
payable to the individual members of the firm which is sued. In holding 
this the court declines to follow the case of Birdsong v. McLaren, 8 Ga,, 
§21. Id. 

4. An affidavit for attachment, attached to and filed with the. petition, 
is not to be construed as would be an affidavit disconnected therefrom and 
filed at a different time, but as being connected with the petition; and if in 
such affidavit the words ‘‘ above entitled cause” be used, they must be con- 
strued as referring to the style of the cause set forth in the petition. Jd. 

5. The obtaining of goods under false pretenses will not warrant an at- 
tachment, unless the seller relied on the false pretenses as true, and parted 
with his property in that belief. One false pretense thus made, when relied 
on, will sustain the attachment. Id. 

6. An affidavit for attachment, to the effect that defendant is about to 
dispose of his property with intent to defraud his creditors, and that he is 
about to convert his property into money for the purpose of placing it be- 
yond the reach of his creditors, is net for that cause defective. Both 
grounds may co-exist without inconsistency. Cleveland v. Boden, 103. 

7. An affidavit for attachment, which by itself might be regarded as de- 
fective for want of certainty as to the amount of the debt. may be rendered 
certain by reference to the allegations of the petition, when consistent there- 
with. Id. 

8. If an attachment be wrongfully sued out upon a ground untrue in fact, 
damages may be recovered though there existed probable cause. Carothers 
v. Mellhenny, 138. 

9. In a legal sense, any unlawful act dene wilfully and purposely to the 
injury of another, is, as against that person, malicious. In this sense it 
does not imply malignity or corruption in the proper use of those terms; 
but any improper motive actuating one who sues out a writ of attachment 
renders the act malicious. Id. 

10. In a suit for damages for wrongfully and maliciously suing out an 
attachment, the fact that defendant had, before applying for the writ, heard 
that some other creditor was about to attach the property, constitutes of 
itself no ground of defense. Id. 

11. In a suit for damages, brought by one whose goods had been attached, 
and a portion of which had been sold by the officer who attached, without 
unboxing them, after the writ was levied and before sale, an invoice of the 
goods taken twenty days before the seizure, in connection with the plaint- 
iff’s testimony as to the value of the stock seized, was proper evidence bear- 
ing upon the issue as to whether they had been improperly sacrificed by the 
seizure and sale. (Stark v. Whitman, 58 Tex., 375; and Houston & T. C. 
R. Co. v. Graves, 50 Tex., 200, followed as to jurisdiction.) Id, 
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12. Article 3202 0f the Revised Statutes, which limits, among other things, 
the right of a party to bring an action for malicious prosecution to one 
year after the cause of action shall have accrued, has no application to a 
claim for exemplary damages based on the wrongful suing out of an 
attachment. The term ‘‘ malicious prosecution,” as used in that article, re- 
fers toa criminal proceeding, and not to a prosecution as involved in a civil 
action. Bear Bros. v. Marx, 298. 

13. When an attachment is sued out and levied on the property of 
another, when in truth the ground alleged for its issuance did not exist, 
then the attachment is ‘‘ wrongfully ” sued out, and the defendant is entitled 
‘to recover the actual damage sustained by him, which resulted from the 
levy of the writ. Jd. 

14. Though the grounds alleged for suing out the attachment did not in 
truth exist, but the plaintiff had probable cause to believe that they did exist, 
that fact negatives the evil animus and wrongful purpose which might be 
imputed to the plaintiff, and the defendant can then only recover actual 
damages. (Citing Walcott v. Hendricks, 6 Tex., 420; Culbertson v. Cabeen, 
29 Tex., 255; Harris v. Finberg, 46 Tex., 90; Monroe v. Watson, 17 Tex., 
626, and other cases cited in the opinion.) Id. 

15. The fact that a judgment has been rendered against one whose 
property is wrongfully attached will not preclude him from recovering 
damages in an independent action brought for that purpose, when no issue 
was raised in the former suit by plea regarding the wrongful issuance of the 
writ, or claim for damages, Jd. 

16. In a proceeding by attachment upon claims, part of which are due 
and part not due, it is not necessary that the affidavit should show, in terms, 
how much of the debt was due and how much not due, when the petition 
and affidavit, which refer to each other, contain the requisite data for mak- 
ing certain that fact by calculation. (This case distinguished from Cox v, 
Reinhardt, 41 Tex., 591; Seligson v. Hobby, 51 Tex., 147; and Evans », 
Tucker, 59 Tex., 249.) Willis v. Mooring, 340. 

17. The failure of the sheriff to state in his return on the writ that the 
property levied on was the property of the defendant in attachment affords 
no ground for quashing the attachment. (5 Rand. (Va.) Rep., 596; 2 Kansas, 
340; 13 Ohio, 209; and Meuley v. Zeigler, 23 Tex., 90, discussed and re- 
viewed.) Jd. 

18. Jurisdiction over attachment proceedings is part of the general juris- 
diction conferred on the courts in which they are cognizable, and the same 
presumption will be indulged in favor of that jurisdiction as in other cases, 
and the same intendments in favor of the officer executing the writ of at- 
tachment. Jd, 

19. The fact that a writ of attachment is not filed in court until after the 
return day will afford no ground for quashing the attachment. Jd, 

20. If the ground on which a writ of attachment is sued out did not in 
fact exist, the attachment must be regarded as wrongful, no matter how 
honestly the party making the affidavit for the writ may have believed in 
the truth of his affidavit. Christian v. Seeligson, 405. 

21. A voluntary written obligation executed by a purchaser from the 
tenant, on a consideration moving from the tenant and not from the land- 
lord, whereby the obligor binds himself to pay for the tenant the rent, does 
not operate a release of the landlord’s lien, the enforcement of which is 

sought against goods purchased, not in the ordinary course of business, and 
found and seized for rent on the premises. Nor in such a case can the land- 
lord who has seized the goods be compelled by other attaching creditors, 
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ATTACHMENT — continued. 
who attack the purchase of the goods as fraudulent, to resort first to the vol- 
untary promise of the purchasers to pay rent, before seeking satisfaction out 
of the goods themselves, seized under distress warrant. (Cannon v. Kreipe, 
14 Kans., 326; Calloway v. The Bank, 54 Ga., 573; Denham v. Williams, 39 
Ga., 312; Jervis v. Smith, 7 Abb. Pr. (N. S.), 221, cited and approved.) Block 
v. Latham, 414. 

22. Suit was brought to recover damages against an officer who had 
seized goods under an attachment, and the same goods were held by the 
same officer under distress warrant, levied for rent due for the store-house, 
in which the goods were exposed for sale, and where they were seized, and 
the amount and justness of which was admitted. Held: 

(1) The amount for which the distress warrant was levied was a defense 
for the officer pro tanto, which amount should have been deducted from the 
amount of damages, if any, found. 

(2) When the pleadings were sufficient to maintain such defense, in the 
absence of special demurrer or of instructions asked upon the point, the 
failure of the court to give them is not such an error as will requirea 
reversal. Block v. Sweeney, 419. 

23. In a suit brought to recover damages for goods seized under attach- 
ment, and sold practically at retail some time afterwards, the court instructed 
the jury as follows: “If you find for the plaintiffs, find for them the fair 
and reasonable market value of the goods at the time and place of seizure, 
and eight per cent. thereon from the time of this date; such valuation, of 
course, not to be less than the price for which said goods were actually sold; 
and the amount you may so find is actual damages.” Held: 

(1) The instruction, in so far as it directed the jury to find as actual dam- 
ages a sum not less than the sum the goods actually sold for, was erroneous, 
and under the facts misleading. 

(2) That if the stock was sold by the sheriff in original packages, or in 
such manner as to bring the greatest price, the sum realized at such sale 
would be a fact to be considered with other facts in estimating the damage, 
but would not establish the real value of the goods sold at the time of seiz- 
ure. The value at that time would form the measure of damages based on 
value. Id. 

24. The statute makes no provision for the replevy of the proceeds of 
property sold under attachment, but contemplates that it shall remain in 
custody of the clerk of the court subject to the court’s order. Gallagher 
v. Goldfrank, 473. 


ATTACHMENT BOND. See ATTACHMENT, 2, 3. 
AUTHENTICATION. See EVIDENCE, 17. 
BAILMENT. See NEGLIGENCE, 6. 


BANKS. 

1. The rule that a bank paying a forged check, which on its face appears to 
have been drawn by one of its customers, will not be heard to assert a mis- 
take as to the signature when the check is forged, is applicable only to 
cases where the party who received the money on the check has in no way 
contributed to the consummation of the fraud,or to the mistake of fact 
under which the payment was made. Rouvant v. San Antonio Bank, 610. 

2. A forged check was presented by a merchant in good standing to his 
banker, payable to the order of the merchant, which being indorsed by him 
was paid. The merchant had once before received a check signed by the 
same party, but with a different name; this fact he did not communicate to 
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BANKS — continued. 
the officers of the bank. As soon as the party in whose name the forged ; 
check was drawn examined his bank statement (which was more than a wy, 
month after the payment), he notified the merchant who received the pay- 
ment. Ina suit between the bank, the merchant, and the party whose name <a 
was forged, held: 

(1) The payee was guilty of negligence in not communicating to the bank 
before payment the suspicious circumstances under which he received the 
draft. 

(2) That a judgment in favor of the party whose name was forged against 
the bank for the amount of the check (his money having been used by the 
bank in paying it), and a judgment in favor of the bank over against the 
| merchant who presented the forged check for a like amount, was proper. ; 
Id. bey 
BILL OF EXCEPTIONS. 
1, When the matter contained in the answer of a witness is admissible on 
some issue presented by the pleading, though the manner of answering 
might be subject to objection, as where the witness substitutes opinion for 
| facts, the supreme court will not for that cause reverse the judgment, when 
} the bill of exceptions fails to indicate the objection to either question or an- 
swer. H., FE. & W. Tex. R’y Co. v. Adams, 200. 

2. A paper filed as a bill of exceptions in a cause, not signed by the 
judge, but by three citizens, eight days after the trial (the judge having 
refused to sign), which fails to show that those who signed it were present 
at the trial, or that their certificate was given at the time when the occur- 
rence to which it related transpired, will not be regarded on appeal. Heid- ” 
enheimer v. Thomas, 287. ng 

3. A bill of exceptions to the exclusion of evidence should show what 
the objection was to the evidence; when this is not done, every presumption 
will be indulged in favor of the correctness of the ruling excluding it. G., 
H. &S. A. Ry Co. v. Gage, 568. 

4, Though the judgment sought to be reversed may show that a contin- 
uance was applied for, which was overruled, and exceptions to the action of 
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4 the court taken, if there be no bill of exceptions in the record showing the ad 
action of the court and the circumstances attending the overruling of the 4 
; application for continuance, the ruling will not be revised on appeal. Phil- ‘ 
. ipowski v. Spencer, 604. ° 


5. No bill of exceptions need be taken to a charge of the court, in order to 
secure the action of the supreme court thereon, regarding any errors it may 
i contain. W. U. Tel. Co. v. Edsall, 668, 
i 6. The refusal of a district judge to sign a bill of exceptions, which it is 
a) apparent could not have affected the result in the supreme court, will afford 
no ground for reversal. Belo v. Wren, 686. 


BILL OF EXCHANGE. See NEGOTIABLE PAPER, 3. 


BILL OF PARTICULARS. 
| 1. The object of a bill of particulars being to inform the opposite party of 
t the nature of the claim against him, if the items of averment are set forth 
with sufficient certainty to attain this object such bill of particulars is suffi- 
cient; and especially is this the case when the exception taken to it points 
out no item which is not stated with sufficient particularity. Gonzales v. 
Chartier, 36. 


BILLS AND NOTES. See INDORSEMENT, 1. NEGOTIABLE PAPER, 


BONDS. See InsuncTion, 5. TRIAL OF RIGHT OF PROPERTY, 2. 
VoL, LXIII — 47 


INDEX. 





BOUNDARIES. See SEA SHORE, 1-3. 

1. While the true owner is chargeable with knowledge of the boundaries 
of his land, he cannot be affected with notice that an adjoining proprietor 
has encroached by his fence a few feet over the line for the purpose of ac. 
quiring six hundred and forty acres of his land under the ten years’ statute, 
Bracken v. Jones, 184, 

2. The rule is different where the party who sets up limitation entered 
under a recorded deed, which on its face discloses a conflict and assumes to 
convey title to the land occupied. In such case the true owner, whose land 
is held adversely, is notified of the adverse claim. Jd. 

3. A decree of a court of competent jurisdiction purported by its terms to 
establish a lost deed, through which the plaintiff claimed title to land, which 
the same decree declared him to be the owner of, but which was not de- 
scribed except by reference to the description contained in the lost deed to 
his vendor. That description identified with certainty the first line, de- 
scribed the third line while calling for the second, and described the fourth 
line which closed the survey. Held, that the description was. sufficient, 
Broxson v. McDougal, 193. 

4. See opinion for facts which did not render a description of land con- 
tained in a decree of court void for uncertainty. Id. 


BRIEFS. 
1. Briefs of counsel printed with atype-writing machine, when over eight 
pages long, will not be considered by the court as a compliance with the 
rules regulating briefs of counsel; nor will they if less than eight pages, 


unless the type-writing is clear and legible. Nat. Bank of Texas v. Loven- 
berg, 506. 


BUFFALO BAYOU SHIP CHANNEL. 

1. The Buffalo Bayou Ship Channel, or cut across Morgan's Point, owned 
and controlled by the Buffalo Bayou Ship Channel Company, is a public 
highway for the passage of vessels, subject to the right of the company to 
collect tolls. The character of that channel being such as to require the 
agency of tugs to carry vessels "through it, any wroneful refusal of the 
company to permit a tug engaged in the effort to carry a vessel laden 
with merchandise through said channel, whereby damage results to the 
owner of vessel and cargo, is such a proximate cause of the damage as to en- 
able such owner of the vessel and cargo to maintain an actiun against the 
company. Buffalo B. S. C. Co. v. Milby, 492. 

2. When the natural and proximate result of the wrongful refusal of the 
company to permit a tug to pass through its cut or channel, in order to get 
access to and to tow a vessel up to and through said channel, is to cause the 
detention of the loaded vessel and compel the discharge of her freight by 
lighters, whereby damage results, such damage may be recovered from 
the company. Id. 

3. This case distinguished from Denny v. N. Y. C. R. R. Co., 13 Gray, 
481; and Daniels v. Ballantine, 23 Ohio St., 532. Id. 

4. No obligation rested upon the owner of the vessel and cargo to pay a 
past indebtedness from the owner of the tug to the company, payment of 
which was demanded by the company as the condition on which the tug 
would be permitted to pull the vessel through the channel. Jd. 


BURDEN OF PROOF. See Community PROPERTY, 1. EVIDENCE, 26, JUDG 
MENT, 5. NEGLIGENCE, 11-13. VENDOR’s LIEN, 5. 


CANCELLATION, See Fraup, 3. INSANE, 3. 
CARRIERS. See Common CARRIERS. TELEGRAPH COMPANIES, 
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CASES APPROVED. See Divorce, 2. Fire INSURANCE, 2. JUDGMENT, 2, 
1. The doctrine announced in a former appeal of this case reaffirmed, H, 
& T. C. Ry Co. v. Poole, 246. 


CASES CITED. See ASSIGNMENT FOR CREDITORS, 7, 8. ATTACHMENT, 14, 
CuarGeE, 6. DAMAGES, 4. EXECUTION, 2, 4, 5. Fire Insurance, 4. In- 
JUNCTION, 1. INNOCENT PURCHASER, 2. INSANE, 1. JUDGMENT, 2. JURIS- 
DICTION, 4. LANDLORD AND TENANT, 5. LIBEL, 11. NEGLIGENCE, 4, 13. 
NEGOTIABLE PAPER, 2-4, PRACTICE IN SUPREME CouRT, 2. RAILROADS, 6. 
Sea SHORE, 1. SERVICE OF Process, 3. StTaTUTE OF FRAvUDS, 1-3. 


CASES DISTINGUISHED. See ATTACHMENT, 16. BUFFALO Bayou SHIP 
CHANNEL, 3. JUDGMENT, 22. MorTGAGE, 11. 


CASES FOLLOWED. See ALIENAGE, 1. Damaaes, 8, 12, 19, 20. DreEp, 1. 
Deep oF TruUsT, 2. ELeEcTions, 1, 9. Fire INsuRANCE, 5. PARTIES, 5. 
PRACTICE IN District Court, 17. Statutes, 8, 4. STREETS, 8, 10. TELE- 
GRAPH COMPANIES, 1, 2. VENDOR'S LIEN, 1. 

1, Connolly v. Hammond, 51 Tex., 635, followed. Hammond vy. Con- 
nolly, 62. 

CASES REVIEWED. See ATTACHMENT, 17. DEED, 3. Fire INSURANCE, 2, 
HUSBAND AND WIFE, 5, 7. 

CATHOLIC CHURCH. 

1. A deed of conveyance was made to a Catholic bishop, conveying land 
for the purpose of securing a church building; the conveyance was to him 
for that use ‘‘and his successors and his and their assigns,” for the purpose 
of ‘‘erecting thereon a Roman Catholic church and other buildings per- 
taining thereto, or to be exchanged therefor or used in the purchase of other 
property in the town,” ete. Held: 

(1) The right was vested in the bishop to exchange the land for other 
property in the town, without regard to the consent of other Catholics re- 
siding in the town. 

(2) Having built a church on part of the land, the right existed in the 
bishop to sell the part not occupied to discharge a debt incurred in the erec- 
tion of the church; the part not sold being suflicient for church purposes, 
Blane v. Alsbury, 489. 

CATTLE-GUARDS. See Damages, 10, 12, 18, 

CAUSE OF ACTION. See Venvug, 1. 

CHARGE OF COURT. See Damages, 31, 32. DrEep, 4. Evipence, 14, 238. 
NEGLIGENCE, 6. PRACTICE IN District Court, 9. 

1. In an action for damages against a railway company, brought by the 
father, for injury done his littie son, by the company’s negligence, in 
leaving unfastened a turn-table, and the child, in playing on it, was 
hurt, there was evidence tending to show that the table was well fas- 
tened; that it could not have been unfastened by a child of tender age, 
and that it was unfastened by those old enough to be responsible for their 
negligence. Held, that a charge of the court was proper and sufficient to 
the effect that, if the evidence showed that defendant's employees had: 
fastened the turn-table, so that a boy of the age and strength of the child 
injured could not have removed it from its fastenings, or put it in motion, 
and that the turn-table had beer moved and put in motion by other persons, 
and that the child was injured in consequence of the neglect of such third 
persons, then the negligence of the railway company, if any, would not be 
the proximate cause of the injury, and the jury should find for the de- 
fendant. G., C. & S. F. B’y Co. v. Evansich, 54. 
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CHARGE OF COURT—continued. 

2. A charge of the court as to the legal liability of the railway company 
to keep its turn-tables locked, as considered in the case of G., C, & §, F, 
R’y Co. v. Evansich, 61 Tex., 5, cited and approved. Id. 

3. The better practice is to make a charge to the jury complete, in and of 
itself, instead of instructing them to predicate their verdict on facts pleaded, 
in such way as to require the jury to refer to the pleadings to understand the 
instructions. 7. &P. R’y Co. v. Tankersley, 57. 

4, The court was asked to charge a jury on the question of jurisdiction 
as follows: ‘‘ The defendant has pleaded that this court has no jurisdiction 
of the subject-matter, and wants the jury to say how much is really in con- 
troversy inthissuit. . . . Then what is the real amount in controversy,” 
Heid, that a refusal to give the charge was proper; for the jury might 
probably have thought that the ‘real amount in controversy” was only 
such sum as they thought, under all the evidence, the plaintiff ought to 
have recovered. Dwyer v. Bassett, 274. 

5. A charge of the court to the effect that, although a witness is neither 
discredited nor contradicted, the jury may discredit him on account of 
attendant circumstances, is error, being a charge on the weight of evidence, 
(See opinion for the full charge criticised, with other objections to the lan- 
guage used therein noted.) Jd. 

6. In testing the correctness of a charge of the court, it must not be re- 
garded as an abstract proposition, but must be considered in connection 
with the issue and the evidence. (Citing Norvell v. Oury, 13 Tex., 31, and 
Wintz v. Morrison, 17 Tex., 372.) Rosenthal v. Middlebrook, 333. 

7%. See opinion for a charge asked in a suit involving the question of a 
fraudulent conveyance of property, in which the court was asked to state 
what acts would constitute a hindering, delaying and defrauding of credit- 
ors, the refusal to give which was held not to be error. Id. 

8. When a charge ‘asked embraces, among other things proper to be 
given, an erroneous proposition, or when, from the terms in which that 
which would otherwise be proper is stated, it is improper to give, the judge 
may refuse to give it; it is not the duty of the judge to separate good from 
bad propositions when thus erroneously blended, and give those not objec- 
tionable. Jd. 

9. In a suit for damages, which could only be recovered by showing that 
a defendant railway company was liable on account of the negligence of one 
of its employees, a charge of the court which directed the jury to inquire 
whether such negligence existed, when there was no evidence tending to 
show its existence, was error, and calculated to mislead. G., H. & S. A. Ry 
Co, v. Faber, 344. 

10. See opinion for a charge of court held erroneous. Texas & N. O. Ry 
Co. v. Crowder, 502. 

11, When, from a failure of the court to give written instructions to the 
jury, other than such as counsel submitted, it appeared that the case re- 
quired a charge to be given by the court, and that the jury had probably 
been misled as to their duty for the want of it, the case was reversed, J. 
& G. N. Ry Co. v. Philips, 590. 

12. When, in a suit to recover damages, evidence proper to be considered 
under the prayer for exemplary damages was introduced, without objec- 
tion, and afterwards the court charged the jury, excluding from their con- 
sideration the question of exemplary damages, the failure of the court of 
its own accord to instruct the jury not to consider the evidence thus ad- 
mitted is not ground for reversal. Brown v. Bacon, 595. 

13. A charge of the court which makes evidence that goods were bought 
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CHARGE OF COURT —continued. : 
in the name of a particular person, and the bills of lading made out in 
his name, full proof of possession as well as ownership, although in fact all 
other things usually surrounding ownership and actual or constructive pos- 
session were wanting, was error. Wéillis v. Hudson, 678. 

14, An objection that the trial court did not direct the jury to separate the 
actual from the exemplary damages, in their verdict, comes too late when not 
raised until after appeal. The point should have been made in the court 
below by asking an instruction covering it. Belo v. Wren, 686, 

CHATTEL MORTGAGE. See MorrGaaae, 4-6, 8-11. 

CHURCHES. See CATHOLIC CHURCH. 

CIRCUMSTANTIAL EVIDENCE. See EvipEence, 29, 


CITATION. See PRACTICE IN DistrIcT CourT, 14. SERVICE OF PROCESS. 

1. When process is issued in the name of the state, with the name of a 
county added, the name of the county may be treated as surplusage, which 
does not vitiate the writ, and may be stricken out by amendment. Biesen- 
bach v. Key, 79. 

2. A citation issued in proceedings by distress warrant, by a justice of the 
peace, and returnable to another court, constitutes an exception to the gen- 
eral rule requiring citations to state the number of the case in which they 
issued, Id. 

3. A citation from the county court is sufficient under article 1810, Re- 
vised Statutes, if it advises the party to whom it is directed of the nature of 
the proceeding against him. It is not required that it shall state fully the 
grounds on which relief is sought. Perkins v. Wood, 396. 


CITIES. See GALVESTON. MUNICIPAL CORPORATIONS. STREETS. 
CLAIMANT’S BOND. See InguncTION, 6. TRIAL OF RIGHT OF PROPERTY, 2. 
CLAIMS. See Estates OF DECEDENTS, 3. 

CLOUD ON TITLE. See LAcugs, 1, 

CLUBS. See SociaL CLUBs. 


COLLATERAL ATTACK, See Estates OF DECEDENTS, 1, 2, 5. JUDGMENTS,_ 
8-10, 


COLLATERAL SECURITY. See LANDLORD AND TENANT, 4. 
COMMISSIONERS’ COURT. See Roaps, 1. 


COMMON CARRIER. See NEGLIGENCE, 5, 6 RarLroaps, 8,9, TELEGRAPH 
COMPANIES. 

1, Consignees of cotton required the facts connected with the condition 
in which cotton was received, with the extent of damage thereto, if any, 
and other details connected with its receipt, to be reduced to writing by 
their yard clerk and returned into their office, where they were copied in a 
book for permanent preservation and reference. In a suit against a carrier 
for damages, alleged to have been sustained in injury to cotton delivered to 
the carrier to be transported to the consignee, held: 

(1) That it was not necessary to call the clerk who recorded the items in 
the book to prove that he had correctly recorded them as they were trans- 
mitted to him by the yard clerk. 

(2) It was admissible if a witness, who knew generally the facts entered 
in the book of his own knowledge, could, after inspecting it, have his mem- 
ory refreshed as to the entries therein and testify to their correctness, 

I. & G. N. Ry Co. v. Blanton, 109. 













COMMON CARRIER— continued. 

2. When a carrier who receipts for cotton states in the receipt that it wag 
not in bad order, and it is delivered to the consignee in a damaged condi- 
tion, it must be presumed that the cotton suffered the injury while under 
the control of the carrier. In such case there is no requirement that the 
owner should prove by evidence aliunde that the cotton was not damaged 
when the consignee received it. Jd. 

3. Suit was brought under section 3 of the act of May 6, 1882 (General Laws, 
p. 55), to recover damages for the detention of goods after tender of pay- 
ment of the sum due, as shown by the bill of lading, for their transporta- 
tion. Judgment was given for the plaintiff, and the case brought to this 
court by writ of error. The appellants assigned for error the overruling the 
following special demurrers: ‘‘1. Because in truth and in fact it appears 
upon its face to be a statute to prevent and punish a criminal offense by the 
forms of civil procedure, and so deprives the defendant of the guaranties 
thrown around it, in common with all other citizens, by the constitution of 
the state. 2. Because it takes the property of one citizen and gives it to 
another without due process of thelawof theland. 3. Because the plaint- 
iff's claim is for a fine, forfeiture or penalty, and fines, forfeitures or penal- 
ties are specially appropriated to special use, to wit, for laying out and 
working public roads, and cannot be appropriated toindividual use. 4. Be- 
cause it does not appear in and by their petition that they are or were in 
any manner injured or damaged by the detention of their goods.” Held: 

(1) That article 10, section 12, giving the legislature power to pass laws 
necessary to correct any abuse by railways, and to enforce them by penal- 
ties, left it to the legislature's discretion to determine what acts of railways 
were abuses, and what penalties were necessary to correct them. 

(2) That it was left to the legislature’s discretion to decide whether the 
abuse to be corrected should be declared a crime and punished as such, or 
whether a civil injury, and be corrected by a civil action given by statute to 
the person whose rights had been violated, and allowing him to recover a 
fixed sum as a penalty, or as exemplary damages, far in excess of the actual 
damages suffered. 

(3) The fact that a statute gives a right to recover damages in excess of 
the sum that might be recovered in a court of law in the ordinary adminis- 
tration of justice does not invalidate the statute; but the excess is exem- 
plary damages. 

(4) That article 15, section 26, of the constitution provides for the recovery 
of exemplary damages, though the act on which the action is based may con- 
stitute a crime of high degree. 

(5) That similar acts to the one under consideration have been declared 
renfedial. 

(6) That independent of statute, a person would have a right of action 
against a railway that unnecessarily refused to deliver goods after tender of | 
the freight due as shown by the bill of lading, and nominal damages might 
be recovered without proof of aetual damages; but that contracting under 
the statute they would be held liable, in case of failure to comply with its 
terms, in a sum to be ascertained as provided by it, as if the statute had 
been made a part of the contract. 

(7) That when nothing is found in the constitution which either by ex- 
ptess terms or by fair implication restrains the legislature, it may, to correct 
an abuse that might be punished asa crime, direct that it shall be corrected 
by a fixed sum recovered by an action quasi penal, brought by him whose 
rights have been injured; and it was in the light of similar legislation that 
the present constitution was adopted. 
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COMMON CARRIER — continued. 


(8) That to declare an act unconstitutional, it is not sufficient that it should 
seem impolitic or contrary to right in the abstract, but it must be contrary 
to the spirit and the letter of the constitution, and he that asserts it must be 
able to point out wherein the constitution has been infracted. 

(9) Article 16, section 24, of the constitution refers only to fines imposed 
as penalties for crimes, and such as arise from forfeited bail bonds, etc., and 
does not include such as are allowed by statutes to be recovered by citizens 
for injuries done to their rights. H. & T. C. R’y Co. v. Harry, 256. 

4. By articles 2226 and 2227, Revised Statutes, a duty is imposed on rail- 
way companies to furnish sufficient transportation to carry ali property 
offered, though when the carrier, from an unexpected and unprecedented 
press of business, is unable to do so, this, in general, will furnish a legal ex- 
cuse for refusing to accept freight. H. & T. C. R'y Co. v. Smith, 322. 

5. Railway companies derive their charter rights from the state, and owe 
an equal duty to every citizen, and they cannot exercise their charter rights 
in such manner as to benefit one individual, town or community, to the 
detriment of another. Jd. 

6. Railway companies must take and transport property in the order in 
which it is offered, and they cannot exercise partiality in accepting the 
property tendered by some, and rejecting that offered by other persons. If 
this rule is violated the company is liable for all damages resulting there- 
from. Id. 

7. When the company wrongfully refuses to take produce offered for ship- 
ment, it is the duty of the owner to take care of and protect his property 
while delayed, and for the expense thus incurred the company is liable. It 
is also liable for the loss occasioned by delay in getting the produce to its 
market place of destination, to be estimated by ascertaining its price there, 
when it should have arrived, had it been taken when offered, and its price 
at the time when it did arrive. Id. 

8. The Revised Statutes of Texas (art. 278) provide that “ railroad com- 
panies and other common carriers of goods, wares and merchandise for 
hire, within the state, on land, or in boats and vessels on the waters 
entirely within this state, shall not limit or restrict their liability, as it 
exists at common law, by any general or special notice, or by inserting 
exceptions in the bill of lading, or memorandum given on the receipt of 
the goods for transportation, or in any other manner whatever, and no 
special agreement made in contravention of the foregoing provisions of 
this article shall be valid.” A railway company in Texas executed a bill 
of lading for cotton, which the company, as a common carrier, undertook 
to deliver at Havre, France, and afterwards on the same day the cotton 
was insured by the shipper. It was stipulated in the bill of lading, that, 
in case the cotton was destroyed, the carrier liable for the loss should 
have the full benefit of any insurance effected upon or on account of it. 
The cotton was destroyed by fire in transitu; the amount of the policy was 
paid by the insurance company to the owner, who transferred his claim 
against the railway company to the insurance company, which sued the 
railway company. Held: 

(1) Since the certificate of insurance described the cotton as having been 
already shipped, the insurance company was chargeable with notice of the 
reservation contained in the bill of lading, to the effect that, if loss occurred 
while the cotton was in charge of the railroad company, and that loss 
was satisfied by it, the railroad company should be entitled to the insurance 
money due on the cotton. 

(2) The insurance company had no rights against the railroad company 
when the bill of lading was signed and the reservation made, and the rail- 





T44 INDEX. 





. COMMON CARRIER —continued. 


‘ road company had every right which the reservation could confer when the 

insurance was effected. 

ua (3) If the carrier had desired, it could have insured the goods to the ex- 
pe tent of their full value. (Following Van Natta v. Insurance Co., 2 Sandf., 
ct 490.) 


(4) Since the right of the carrier exists to make a direct contract of insur- 
ance, the right follows, to stipulate for the insurance effected by the shipper, 


x (5) The fact that a carrier may have the right to reimburse himself from a 
ay third party for losses under the bill of lading will afford no defense to an 
a action against him by the shipper. He must first pay and may then sue on 
S his policy. 

g (6) The right of the insurance company to enforce repayment against the 


carrier for the loss, if it existed at all, was the right to be subrogated to the 
right of the shipper, but that right could not be enforced, for both the ship- 


an per and the carrier had contracted in effect that it should not exist. 
Bier vr (7) The railroad company had the right to make the reservation as to the 
= insurance money, in the bill of lading. 


(8) The insurance company could not recover from the railroad company 
the amount paid on the policy. B. & F. M. Ins. Co. v. G., C.& 8S. F. Ry 
Co., 475. 


COMMON LAW. See LIBEL, 9. 


COMMUNITY PROPERTY. See HusBanp AND WIFE, 4, 6. SEPARATE PRop- 
ERTY, 1, 2, 6. 

1. In a suit for land against heirs claiming it as inherited from their 
deceased mother, it was shown that the land was community property at 
the date of the mother’s death, and that the father died nearly two years 
afterwards. No debts were shown to have existed against the community 
estate at the date of the father’s death. The plaintiffs claimed under an 
executor’s sale made to pay debts against the deceased father’s estate, 
Held: 

(1) That while the presumption might be indulged that the debts for 
which the land was sold were community debts, if the death of husband 

a and wife occurred near the same time, no such presumption will be indulged 
eS after so great a period, but the burthen of proving it would be on the plaint- 
iff. 

(2) Especially will no such presumption be indulged when the parties 
against whom the presumption is sought were shown to have been econom- 
oh ical and prompt in paying debts, aud the debts were shown to have existed 
for a long period of time. 

(3) In the absence of evidence to establish the fact that the land was sold 
5 to pay community debts, the executor’s deed conveyed but a half interest 
¥ in the land. Moody v. Butler, 210. 





“ag 2. An heir inheriting from the community estate of the father as well 
pf as from that of the mother interests in the same land, who quitclaims by 
i deed all his interest in the land as heir of his father, conveys no interest to 
: the purchaser in the estate inherited from his mother, Id. 

a 8. Merchandise which was not acquired by the wife, either by gift, devise 


4 or descent, nor by the exchange of property thus acquired, nor by money de- 
: rived through the sale of property thus acquired, but which was purchased by 
=" the wife with money borrowed upon the faith of her separate property as 
: security, is not the separate property of the wife, but the community prop- 
erty of the husband and wife. The transaction is not equivalent to an 
exchange of the wife’s separate property for the merchandise, Heiden- 
heimer v. McKeen, 229, 
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COMPENSATORY DAMAGES, See Damages, 4. 


7 COMPOSITION AGREEMENT. 

1. When a composition agreement has been made between a debtor 
and all his creditors, to pay them each in discharge of his debt a specified 
per centum of the amount owing, in a designated time, and there is a secret pts 
agreement between the debtor and one of the creditors that the debtor shall 
execute his note for the unpaid balance of his original debt, and such note ¢ 
is executed,— its payment cannot be enforced, for it is tainted with the fraud 
of the secret agreement. Willis v. Morris, 458, ¥ 


i 
COMPROMISE. See Damaces, 27. Fravp, 3. a 
| CONDITIONAL SALE. See Homesreap, 11. 


| CONFESSION OF JUDGMENT. si 
q 1, A promissory note, in addition to the usual stipulations contained in such 
instruments, contained a clause authorizing any attorney to appear for the 
maker in ‘‘any competent court, at any time,” and confess judgment in 
| favor of the owner or holder of the note, ‘‘ waiving service of citation and 
copy of petition, and agreeing that execution may issue at once on the judg- 
ment.” An attorney of record filed a petition against the maker, alleging 
the loss of the note, and on the same day waived a copy of the petition for 
defendant, and service thereof, confessed judgment, and agreed that execu- 
tion might at once issue. Held, error; and that the authority claimed by 
the attorney did not extend to authorizing him, in an ex parte proceeding, to 
substitute or establish the lost instrument. Strasburger v. Heidenheimer, 5. 
2. An agreement which provides that a judgment may be confessed by 
any attorney selected, by the creditor is not for that reason void, if the 
E agreement was voluntarily made by the creditor. Mikeska v. Blum, 44, 


CONFIRMATION. See EXECUTORS AND ADMINISTRATORS, 2. 


CONFUSION OF GOODS. 
1. The doctrine of confusion of chattels is extended no further than neces- 
\ sity requires; there must be a wilful or wrongful intention to invade the 
rights. of another to authorize the consequences of forfeiture resulting from 
a confusion of goods owned by two persons. Brown v. Bacon, 595. 
2. One having control of an execution against the husband, and desiring 
: to subject goods of the husband, subject to levy, in a house containing other 
goods not subject, which are the separate property of the wife, and being 
; unable to discriminate, may levy on the interest of the husband, in analogy 
to the remedy given under execution against a member of a copartnership 
] for his individual debt, and the mode of proceeding indicated in Rogers v. 
Nichols, 20 Tex., 719-724. Id. 
‘ CONSEQUENTIAL DAMAGES. See DAMaags, 28. 
{ CONSIDERATION, See NEGOTIABLE PAPER, 5. 


CONSTITUTIONAL LAW. See ASSIGNMENT FOR CREDITORS, 10. COMMON 
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4 CARRIERS, 3. Roaps, 1. SocraL Ciuss, 5. STREETS, 5-7, 9. TAXATION, 
i 1, 7. : 
; 1, When ‘parties form voluntary associations for social or literary pur- 
poses, and adopt rules by which to regulate their conduct and measure their 
rights, such rules must govern, and the bill of rights cannot be looked to for 
the purpose of nullifying theit voluntary compact. Manning v. San An- 
tonio Club, 166. 

2. When nothing is found in the constitution which either by express 
terms or by fair implication restrains the legislature, it may, to correct an 
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CONSTITUTIONAL LAW — continued. 
abuse that might be punished as a crime, direct that it shall be corrected by 
a fixed sum recovered by an action quasi penal, brought by him whose rights 
have been injured; and it was in the light of similar legislation that the 
present constitution was adopted. H.& 7.C. Ry Co. v. Harry, 256. 

8. To declare an act unconstitutional, it is not sufficient that it should 
seem impolitic or contrary to right in the abstract, but it must be contrary 
to the spirit and the letter of the constitution, and he that asserts it must be 
able to point out wherein the constitution has been infracted. Jd. 

4, Article 16, section 24, of the constitution refers only to fines imposed 
as penalties for crimes, and such as arise from forfeited bail bonds. etc., and 
does not include such as are allowed by statutes to be recovered by citizens 
for injuries done to their rights. Jd. 

5. The delicate duty of deciding an act of the legislature to be in violation 
of the constitution should be exercised only when the act to be construed is 
clearly unconstitutional. Adams v. Fisher, 651. 

CONSTRUCTION. See JUDGMENT, 2. STATUTES. 

CONSTRUCTIVE NOTICE. See Evipence, 2. INNOcENT PURCHASER, 1-4, 
CONSTRUCTIVE TRUST. See Trusts, 2. 

CONTESTED ELECTION. See ELections, 1-11. 

CONTESTING WILL. See ExecuToRS AND ADMINISTRATORS, 3. 
CONTINUANCE. 

1. To grant a continuance of a cause, because during the progress of the 
trial evidence was excluded, without which the party could not maintain 
his suit, the exclusion of which was required by the well settled law of 
evidence, would be in violation of established practice. Nor under such 
circumstances should the party obtain a new trial on the ground of sur- 
prise. Read v. Allen, 154. 

2. Service on defendant was made February 24, 1883, and the cause 
was tried April 6, 1883. The defendant sought a continuance for the ab- 
sence of the testimony of one of its agents. In the application for con- 
tinuance it was stated that, a few days after service on the local agent, 
and before the principal officers of the company knew of such service, 
the agent whose testimony was desired went to California on important 
business for the company, where he was detained several weeks, and on 
his return went immediately to Mexico, where he still was, and that there 
was no time, before his departure for California, nor after his return and 
before his leaving for Mexico, to take his deposition, and that no diligence 
would have procured his evidence. Held, that the witness being in the em- 
ploy of the party seeking a continuance, and it electing to keep him other- 
wise employed than in answering depositions, his employer could not delay 
a case for the absence of his testimony, and the application for continuance 
was properly overruled. G., H. & S. A. R’y Co. v. Gage, 55%. 

8. An application for continuance, which discloses that the applicant 
knew the town and state where the witness resided, but did not know the 
county in which the town was located until the day of filing the applica- 
tion, and that he could not then procure his testimony, was properly disre- 
garded by the court. Id. 

4, Though the judgment sought to be reversed may. show that a continu- 
ance was applied for, which was overruled, and exceptions to the action of 
the court taken, if there be no bill of exceptions in the record showing the 
action of the court and the circumstances attending the overruling of the 
application for continuance, the ruling will not be revised on appeal. Phil- 
ipowski v. Spencer, 604, 
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CONTRACTS. See DAamaGegs, 6, 24-28. Execution, 2, 3. STATUTE OF FRAUDS, 
1, 2. 

1. A contract made between the sender and telegraph company contained 
the provision that ‘‘ the company will not be liable for damages in any case 
where the claim is not presented in writing within sixty days after sending 
the message.” Held, that an agreement of this character violates no rule 
based on public policy, being reasonable and obligatory. (Following Young 
v. Tel. Co., 65 N. Y., 163; Tel. Co. v. Pells & Roy, 2 Tex. L. Rev., 247, and 
other cases.) Western Union Tel. Co. v. Rains, 27. 

2. As between parties to a contract, an agreement by which an obligation 
entered into by one of them is to mature at an earlier day than by the terms 
of the original contract was agreed upon, is binding. Mikeska v. Blum, 44. 

8. An agreement which provides that a judgment may be confessed by 
any attorney selected by the creditor is not for that reason void, if the agree- 
ment was voluntarily made by the creditor. Jd. 

4. The measure of damages for a failure to deliver in accordance with 
the contract specific articles is the difference between the contract price and 
their value at the time and place when they should have been delivered. 
Proof of value at any other time is inadmissible. Ullman v. Babcock, 68. 

5. In a written contract between a wholesale house and a customer for the 
purchase of specific articles, the following lanzuage occurred descriptive of 
the thing bought: ‘* 15 bbls. T. J. Monarch $2.50, 1880, laid in Laredo direct 
from distillery, same as gauger leaves it.” Held: 

(1) It was competent to show by parol that it described fifteen barrels of 
whisky of the T. J. Monarch brand, manufactured in 1880, at the price of 
$2.5) per gallon, 

2) That the words ‘laid in Laredo, direct from the distillery,” bound the 
seller to deliver the whisky in Laredo within a reasonable time. Id. 

6. If after the making of an executory contract for the delivery of goods, 
the purchaser, who has not paid the contract price, becomes insolvent, the 
vendor may refuse to deliver, without being liable therefor. Id. 

7. Ina contract for the delivery of cattle it was stipulated that cattle of 
designated brands, belonging to the seller, should be delivered in a specified 
time for an agreed sum. Three thousand dollars was advanced by the pur- 
chaser on thie contract before delivery of cattle. The contract stipulated 
that, if the purchaser failed or refused ‘‘ to accept and receive said cattle at 
the time and place appointed, then the $3,000 paid as above shall be forfeited 
and held” by the seller. A large proportion of the cattle contracted for 
were received, after which the purchaser refused to receive more. Held, that 
a total and not a partial failure to receive the cattle was necessary to entitle 
the seller to recover the $3,000 as fixed damages. Farrar v. Beeman, 175. 

8. If a partial breach of contract oecurs, the sum fixed as liquidated 
damag:s is, as to that breach, only penalty, and damages will be given on 
proof without regard to it as a standard by which to estimate damage. 
(Following Shute v. Taylor, 5 Metcalf, 61.) Id. 

9. In a contract for the delivery of saw-logs, it was stipulated that the 
seller, ‘‘or one Stewart,” was to measure or scale the logs, which should 
be taken and accepted as the true measurement. In a suit involving the 
question as to what amount was delivered, held, that the report of measure- 
ment made by the employees of either was not binding on the parties, no 
matter how correctly such reports may have been entered .in the book kept 
for that purpose, or how correctly such reports [may have been copied and 
sent to the purchaser; such evidence was hearsay. Olive v. Hester, 190, 

10. A. sold.to B. and C. a printing press, and received in payment the note 
sued on, which was made by B. and C., and secured by a chattel_mortgage 








CONTRACTS — continued. 
on the press. C. sold his interest to B. Afterwards B. sold a half interest 
to D., who assumed one-half the liabilities of the concern, which included 
the note sued on. D. sold his interest to E. and F., they assuming half 
the liabilities. They then bought out the interest of B., paying him $25, 
and agreeing in writing, signed by E. only, to ‘‘ Assume all the liabilities, 
fulfil all the contracts, and collect all the assets due, or that may become 
due.” Held: ‘ 

(1) That though A. was not in fact privy to the agreement by which E, 
and F. assumed the liabilities of B., yet he might recover a debt from them 

_ by suit on the agreement in which they had promised, for 4 valuable con- 
sideration, to pay to him a debt originally due to him only from B., to whom 
the promise was made. (Citing McCown v. Schrimpf, 21 Tex., 27; Barker v, 
Bucklin, 2 Denio, 45, and other cases.) 

(2) That an action might be maintained against E. and F., not only to 
foreclose the mortgage lien, but also to recover the debt due to A. by a per- 
sonal judgment against them. 

(3) That the sum due A. from E. and F. was the sum assumed by E. and F,, 
less the amount due others holding claims assumed along with A.’s by the 
contract to which they were parties, and under which they took the prop- 
erty that constituted the consideration for the promise. 

(4) That such a promise is not émbraced by the statute of frauds, the rule 
being, that whenever the defendant’s promise is in effect to pay his own 
debt to the plaintiff, though that of another be incidentally discharged, yet 
the promise need not be in writing. (Citing Browne on Statute of Frauds.) 
Spann v. Cochran, 240. 

11. A contract made with a general passenger agent for the transporta- 
tion of excursionists over the railroad for which he is agent, he having 
general supervision of the passenger business, and it being a part of that 
business to make special contracts for excursions on the road, is binding on 
the railroad company, and the company cannot avoid performance of such 
contract on account of any instructions to the agent divesting him of au- 
thority to make the particular contract, unless notice thereof be brought 
home to the other contracting party. H. & T. C. Ry Co. v. Hill, 381. 

12. When a contract for the performance of work refers to specifications 
made a part of the contract. and requires the work to be done under the 
supervision of an engineer, and the record, while containing the contract, 
is silent as to the specifications, it will be presumed that the specifications 
were furnished by the engineer when the work began, or at least after 
the contract was made, and this would involve his right to change them 
from time to time, when the contract required the work to be done in aec- 
cordance with any changes that might be made. H., E. & W. T. Ry Co. v. 
Trentem, 442. 

13. See opinion for facts relating to a contract for the construction of cul- 
verts for a railway company under the supervision of an engineer, under 
which it was held that a claim for extra work was properly disallowed. Id. | 

14, One for whom extra work is done, not contemplated by the contract, 
but which is done under the supervision of an engineer placed there by the 
employer to direct and supervise the work to be performed under the con- 
tract, must, when the work is received by the employer, pay for it accord- 
ing to its value, the engineer having made the original contract, and no 
limitation on his power to contract being shown, Id. 

15. A contract between a hotel company and the manager of the hotel 
was treated by the parties as a lease, and provided that the manager should 
take the hotel from July, 1883, to April, 1884, and pay the company twenty 
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CONTRACTS — continued. 
per cent. of the gross results of the whole business, after deducting $200 
per month for his services. Held, that the company would be liable, not- 
withstanding the character of the contract, if the company, in its relations 
with one furnishing supplies for the hotel, treated him as its agent for their 
procurement; otherwise the company was not liable. Freiberg v. B. H. & 
S. I. Co., 449. 

16. The rule is, when the written contract is not plainly and intelligently 
stated, that parol evidence may be resorted to, not to vary or contradict 
that which is written, but to explain it, provided the explanation does not 
result in making a new contract. Though the explanation generally consists 
of facts surrounding the making of the written contract, yet even the lan- 
guage used by the parties pending negotiations may be used to explain 
doubtful phraseology of the written instrument. G., C. &S. F. Ry Co. v. 
Jones, 524. 


CONTRIBUTION. See INJUNCTION, 7. 


CONTRIBUTORY NEGLIGENCE, See DAMAGES, 12, 13. NEGLIGENCE, 6, 8, 
11, 18, 19. 


CONVERSION. See DAMAGEs, 3, 4. 


COPY. See EvIpENceE, 17, 25. 


CORPORATIONS. See ACKNOWLEDGMENT, 2. EVIDENCE, 30. SERVICE OF 
Process, 2, 3. SoctaL CLuss, STREET RaILways, 1-3. 

1, An averment ina petition against an incorporated company, that the 
company ‘‘undertook and promised to pay plaintiff” a sum designated, is 
sufficient to authorize the introduction of testimony showing such a promise 
made in any mode which could bind a corporation, which can act only 
through created agencies. St. Paul F. & M. Ins. Co, v. McGregor, 399. 


COUNTY TREASURER. 

1, The statutory bond required of a county treasurer (Rev. Stat., art. 989) 
renders the sureties thereon liable for any misappropriation of the school 
fund, of any description, without reference to the source from which it might 
be derived. It includes all available school funds obtained from the state 
treasurer, as well as interest arising from bonds procured through the sale 
of the four leagues of land set aside to each county, and interest on notes 
given on their sale. Simons v. County of Jackson, 428. 

2. If the county court should, through error, appropriate permanent in- 
stead of available school funds, for school expenses, and make the county 
treasurer their custodian, the sureties on his official bond would be liable 
for their safe-keeping. Id. 

3. The sureties on the official bond of a treasurer will be held liable for 
the safe-keeping of school money received by him as such, though at the 
time of the execution of the bond its receipt by the treasurer may not have 
been contemplated by the parties. Jd. 

4, Judgment against a defaulting treasurer, for school funds intrusted to 
his custody as such, should bear interest from the first of the year succeed- 
ing his default. Jd. 


CREDITORS. See ASSIGNMENT FOR CREDITORS, ATTACHMENT. FRAUDULENT 
CONVEYANCES, 3, 4. 
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DAMAGES. See Account, 3. ATTACHMENT, 12-15. BurraLo Bayou Sp 
CHANNEL, 1, 2. CHARGE, 12, JURISDICTION, 8. NEGLIGENCE. TELEGRAPH 
CoMPANIES, 8, 

1. When a party is entitled to recover damages for the wrongful destruc. 
tion of his property, interest on its value should be allowed from the date of 
its destruction. 7. & P. Ry Co. v. Tankersley, 57. 

2. The measure of damages for a failure to deliver in accordance with the 
contract specific articles is the difference between the contract price and 
their value at the time and place when they should have been delivered, 
Proof of value at any other time is inadmissible. Ul/man v. Babcock, 68, 

3. The measure of damages for a wrongful seizure and conversion of 
goods is their true value at the place where they were seized and at the 
time of seizure — not the amount they would bringif sold at retail. nor what 
a purchaser would give if compelled to take the entire stock, but their value 
in the packages and in their condition at the time of seizure. filler y, 
Jainnett, 82. 

4, Probable profits, which might have been realized by continuing to 
retail goods claimed to have been illegally levied on and sold, cannot form 
the basis for compensatory damages in a suit brought to recover for their 
illegal seizure. (Citing R’y Co. v. Joachimi, 58 Tex., 456, and other cases.) 
Id. 

5. If an attachment be wrongfully sued out upon a ground untrue in fact, 
damages may be recovered though there existed probable cause. Carothers 
v. Mellhenny, 138. 

6. Courts generally are inclined to treat a fixed sum designated as dam- 
ages in a contract as a penalty, and to hold that the real damages are to be 
inquired into. Farrar v. Beeman, 175. 

7. Ina contract for the delivery of cattle it was stipulated that cattle of 
designated brands, belonging to tie seller, should be delivered in a specified, 
time for an agreed sum. Three thousand dollars was advanced by the pur- 
chaser on the contract before delivery of cattle. The contract stipulated 
that, if the purchaser failed or refused «* to accept and receive said cattle at 
the time and place appointed, then the $3,000 paid as above shall be forfeited 
and held” by the seller. A large proportion of the cattle contracted for 
were received, after which the purchaser refused to receive more. Held, that 
a total and not a partial failure to receive the eattle was necessary to entitle 
the seller to recover the $3.000 as fixed damages. Id. 

8. If a partial breach of contract occurs, the sum fixed as liquidated dam- 
ages is, as to that breach, only penalty, and damages will be given on proof 
without regard to it as a standard by which to estimate damage. (Follow- 
ing Shute v. Tayler, 5 Metcalf, 61.) Jd. 

9% In a suit for damages for injuries done to land by the construction of 
a rajlway road-bed, without first acquiring a right of way from the land- 
owner, evidence of such damage to the entire tract is admissible as would 
have been permitted had the proceedings been instituted to condemn the 
land in the manner pointed out by the statute. H., E. & W. Tex. Ry Co. v. 
Adams, 200. 

10. See statement of case for pleading, with reference to damage result- 
ing to crop from the negligent manner in which cattle-guards were con- 

. structed by a railway, held sufficient. Id. : 

11. The measure of damages against a railway company, which, as a naked 
trespasser upon inclosed land, so uses its pessession as to prevent the making 
of crops, is not the supposed value of the crops that might have been 
made, but the rental value of the land, as also the value of fences destroyed, 
er other specific injury directly inflicted. Jd. 








DAMAGES — continued. 

12, While the general rule is that one should ordinarily protect himself 
against the injurious consequences of the wrongful act of another, when 
it can be done with ordinary effort, and without great expense, this rule 
does not apply to a land-owner whose crops are destroyed by the failure 
of a railway company to erect and keep in repair proper cattle-guards, 
In such case the statute makes the company liable for resulting damage. 
(R. S., 4244. Following T. & 8. L. R’y Co. v. Young, 60 Tex., 201.) Id. 

13. When a railway company secures a right of way across the land of 
the citizen, it has its option either to fence its right of way and pay for it, 
or rely on cattle-guards where it crosses an inclosure. If it relies on cattle- 
guards, and so negligently constructs them that the crops of the land-owner 
are destroyed by cattle, the company cannot shield itself from liability on 
the ground that the land-owner was guilty of contributory negligence in not 
keeping up cattle-guards or building a fence on both sides of the company’s 
right of way. Jd. 

14, A naked trespasser who erects on the land fixtures which constitute a 
part of the realty, and who afterwards removes them without the consent 
of the Jand-owner, is liable in damages for their value. Id. 

15. When, by the failure of a railway company to erect and keep in re- 
pair cattle-guards, the growing crops of the Jand-owner are destroyed by 
cattle, the company is liable in damages for their value at the time of their 
destruction. Id. 

16. The rainfall, which the formation of the earth's surface would cause 
to flow naturally on land alleged to have been damaged by a railway com- 
pany, would form a lake on three acres of plaintiff's land. A railway com- 
pany so constructed its ditch along its road-bed as to drain water from its 
natural course so as to increase the size of such lake to one covering thirty 
acres, and which separated the cultivated portion of the plaintiff's land 
from the portion where wood for domestic purposes was obtained, thereby 
causing it to be obtained only by going a circuitous way over the land of 
others. Held: 

(1) That the railway company was liable for such injury as results from 
flooding the land, by its ditches, with water, which otherwise would not flow 
upon it. 

(2) The fact that the ditch conducted the water into a branch, usually 
dry, and not on plaintiff's land, and through that branch it flowed to form 
the lake complained of, did not vary the case. 

(3) The facts that road ditches were skilfully constructed, and that the 
roadway and other lands over which the water would naturally flow were 
more fully protected by the construction of the ditch, so far from being a 
defense, are held an aggravation of the injury. 

(4) The question whether the ditches were constructed in a skilful manner 
is important only when the right to construct them so as to direct the water 
flow in a particular direction is shown to exist. G., H. & S. A. R’y Co. v. 
Tait, 223. 

17. The suit was brought to recover damages to land and crops. and for 
injuries resulting from inconvenience in getting access from one portion of 
the land to another, and for an injunction to prevent further injury. Held: 

(1) That a charge to the effect that ‘‘ the proper criterion for ascertaining 
the damage would be the actual damage to the value of the land before the 
water was turned on it, and the reasonable worth or value of the land with 
the water so changed or turned on to the land, and in this way arriving at 
the actual damages sustained by the plaintiff,” was error. 

(2) The facts being established that the natural water flow was diverted so 











DAMAGES — continued. 





as to result in injury, an injunction to prevent the continuance of the wrong 
should issue. Id. 

18. The ‘occupant and owner of a lot, adjacent toa street along which 
a railway had been constructed, sued for damages done his property 
by the construction of the road. On the trial the court refused to give a 
charge asked by the defendant to the effect that the plaintiff could only re- 
cover when some actual physical damage was done to the lot by the con- 
struction of the road, and that the jury should reject from consideration 
all claim for damages, based upon probable injury to occur from fire, from 
noise of trains, from probable running off the track of cars on the prem- 
ises of plaintiff, and from the probable scaring of horses. Held, that there 
was no error in refusing the charge. G., C. & S. F. R. R. Co. v. Bock, 245, 

19. The right to damages for injury done to property adjacent to a street 
along which a railroad track is constructed, when the city having authority 
had granted the right of way, is not restricted to cases where the street has 
been exclusively appropriated by the road, or where the road has been un- 
skilfully constructed. (Railroad Co. v. Odum, 53 Tex., 353, referred to and 
discussed.) Jd. 

20. By article I, section 17, of the constitution of 1876, it is provided 
that ‘‘ No person’s property shall be taken, damaged or destroyed for, or ap- 
plied to, public use, without adequate compensation.” Held: 

(1) The damage done to property by the construction of a railroad as 
much entitles one to recovery as if the property bad been destroyed. 

(2) That it is not necessary that a railway along a street should exclusively 
appropriate it in order to entitle an adjacent proprietor to damages for its 
construction. 

(8) When such a railway along a street inflicts such special injury on the 
abutting owner as practically to deprive him of the ordinary use and en- 
joyment of it, an action for damages will lie. (Following Ashley v. Port 
Huron, 35 Mich., 296; Pumpelly v. Green Bay Co., 13 Wall., 166, and other 
cases cited. ) 

(4) When by the construction of the road the use of the street by the ad- 
jacent owner is very greatly impaired, and the injury in this respect is one 
special in its character and not one common to the entire community, an 
action to recover such special damages will lie. 

(5) In such case itis immaterial to inquire in whom the fee to the street 
was vested, when it is shown it was dedicated to the public use. and the 
complainant, as the owner of adjacent property, has an easement «nd a sub- 
stantial and valuable right in the street. In every such case he who sus- 
tains special damage by the construction of a railway along it has a right 
of action, no matter where the fee is vested. Id. 

21. See statement of case in 60 Tex., 657, for a charge of the court, in a 
suit brought to recover damages for injuries sustained in the construction of 
a railway, concerning which there is no such error as to require a reversal. 
Id. 

22. When the company wrongfully refuses to take produce offered for 
shipment, it is the duty of the owner to take care of and protect his prop- 
erty while delayed, and for the expense thus incurred the company.is liable. 
It is also liable for the loss occasioned by delay in getting the produce to its 
market place of destination, to be estimated by ascertaining its price there 
when it should have arrived, had it been taken when offered, and its price 
at the time when it did arrive. H. & T. C. R'y Co. v. Smith, 322. 

23. The measure of damage from an overflow of cultivated land, caused 
by ditches cut by another, is not such damage as would result if the evil 
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DAMAGES — continued. 


complained of were permanent, but such as have already resulted to grow- 
ing crops and the like when the suit is brought. The cause of the injury 
may or may not continue; the injured party may enjoin the continuance 
of the causes which produce the injury, or he may sue from time to time 
as damages result from the wrongful act. G., 4. & S. A. Ry Co. v. Sey- 
mour, 345. 

24. When a party, after making a contract, but before its performance, 
discovers the fraud of the other party, and still goes on and performs his 
part, he is thereby precluded from the equitable remedy of cancellation, and 
also from the remedy of recovering back the consideration, but not from 
the legal remedy of damages for the deceit and fraud. Grabenheimer v. 
Blum, 369. 

25. Where a creditor is induced by the fraudulent representations of his 
debtor to compromise, and receives a part of his demand, he cannot, on dis- 
covery of the fraud, retain the sum paid, and sue for the balance due as on 
account or contract; but he may retain the payment and maintain an ac- 
tion on the case for damages sustained by the fraud. Jd. , 

26, See opinion for a state of facts on which an attachment issued in a 
suit to recover damages, which under the state of pleading were regarded 
as ‘‘ specific and determinate.” Id. 

27. When acreditor sues to recover damages for fraud, retaining what 
he has received in the compromise about which the fraud was practiced, he 
thereby affirms the compromise, and the damages which he is entitled to re- 
cover is the amount he would have received had no fraudulent concealment 
been made. (Following Page v. Wells, 37 Mich., 421, and other cases cited in 
opinion.) Id, 

28. The damages which a party is entitled to under such circumstances 
cannot be reduced by deducting losses which the perpetrator of the fraud 
may have suffered incidentally as a result of an arrangement procured by 
his fraud. Jd. 

29. The appellee made a contract with the passenger agent of a railway 
company, on the 27th of October, 1883, to transport excursionists from Gal- 
veston to Dallas and return for $5 for each passenger on the occasion of 
public amusements at Dallas. Its performance was to begin November 2, 
and the passengers were to be returned to Galveston by the 12th of No- 
vember. No limit to the number of passengers. On the 31st of October, 
1883, the company repudiated or disaffirmed the contract, and notified ap- 
pellee of that-fact. Ina suit by appellee to recover damages for its breach, 
held: 

(1) He was entitled to recover such damages as were incidental to and 
caused by the breach of contract, and which might be reasonably supposed 
to have entered into the contemplation of the parties at the time of making 
the contract. 

(2) The party contracting with the company having done so to secure such 
profit as he might make by the sale of tickets to be furnished at the contract 
price, an approximate basis for damages would be the profit above the con- 
tract price which he could have realized on delivery of tickets negotiated by 
him and contracted for by others, and which he would have realized but for 
the repudiation by the company of its contract, To this might be added the 
difference in expenses incurred by appellee in transporting excursionists 


. whom he had agreed to take on the faith of the contract and the amount he 


would have expended had the contract of the company been observed, Con- 
jectural profits not based on actual agreements with those desiring to make 
the excursion, and with no definite knowledge of how many tickets could 
VoL. LXIII— 48 





DAMAGES — continued. 
have been sold under the original contract, or for what profit, can form no 
legal basis for a recovery. H. & T. C. R’y Co. v. Hill, 381. 

30. Damages for the seizure of goods should be their estimated value on 
the day and at the place of seizure, and only such damages as are the 
natural and necessary result of the seizure of the goods should be considered 
by the jury in making their estimate. Heidenheimer v. Schlett, 394. 

31. Suit was brought to recover damages against an officer who had seized 
goods under an attachment, and the same goods were held by the same offi- 
cer under distress warrant, levied for rent due for the store-house, in which 
the goods were exposed for sale, and where they were seized, and the amount 
and justness of which was admitted. Held: 

(1) The amount for which the distress warrant was levied was a defense 
for the officer pro tanto, which amount should have been deducted from 
the amount of damages, if any, found. 

(2) When the pleadings were sufficient to maintain such defense, in the 

bsence of special demurrer or of instructions asked upon the point, the 
failure of the court to give them is not such an error as will require a re- 
versal. Block v. Sweeney, 419. 

32. In a suit brought to recover damages for goods seized under attachment 
and sold practically at retail some time afterwards, the court instructed the 
jury as follows: ‘‘If you find for the plaintiffs, find for them the fair and 
reasonable market value of the goods at the time and place of seizure, and 
eight per cent. thereon from the time of this date; such valuation, of course, 
not to be less than the price for which said goods were actually sold; and 
the amount you may so find is actual damages.” Held: 

(1) The instruction, in so far as it directed the jury to find as actual dam- 
ages a sum not less than the sum the goods actually sold for, was erroneous, 
and under the facts misleading. 

(2) That if the stock was sold by the sheriff in original packages, or in 
such manner as to bring the greatest price, the sum realized at such sale 
would be a fact to be considered with other facts in estimating the damage, 
but would not establish the real value of the goods sold at the time of seiz- 
ure. The value at that time would form the mn -asure of damages based on 
value. Id. 

33. Legislative permission to construct a railroad through the streets 
of a city cannot relieve the railway company from the duty of compensating 
the citizen who by its construction along a street receives special damage 
in the depreciation of his property. G., C. & S. F. Ry Co. v. Fuller, 
467. 

34. In such a case the jury, in estimating damages, may consider whether 
the property claimed to have been damaged was enhanced in value by the 
construction of the road in a sum equal to the special injury claimed to have 
been sustained; and if it was not, whether, by reason of improvements made 
by the road owners, the street is in better condition than it was before the 
railway was built. But the benefits and losses which the plaintiff received 
and sustained by the building of the road, in common with the community 
generally, are to be excluded from the estimate in ascertaining the amount 
of damage. Id. 

35. See statement and opinion for facts under which it was held that 
the plaintiff was entitled to recover damages for the removal of a shell bank 
which protected his land from overflow from the tides. G., C. &5S, F. Ry 
Co. v. Jones, 524. 

86. Damages must be established like any other fact, and no testimony 
which amounts to mere opinion is competent. (See opinion for facts in re- 
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DAMAGES — continued. 
gard to damages sustained, which did not authorize the verdict.) I. & GN. 
R'y Co. v. Philips, 590. 

37. When suit is brought against a railway company for damages claimed 
by reason of alleged delay in the journey of plaintiff, caused by delay in 
delivery of his goods, the difference in the value of the goods when they 
were delivered and when they should have been delivered forms no measure 
for damages. Id. 

38. The rule for the recovery of damages laid down in Hadley v. Baxen- 
dale, 9 Exch., 341, approved. W. U. Tel. Co. v. Edsall, 668. 

39. The amount of damages in a libel suit is left largely to the discretion of 
a jury. They may take into consideration the motives of the publication, 
while evidence as to the mode and extent of the publication is at all times 
admissible.* Belo v. Wren, 686. 

40. An objection that the trial court did not direct the jury to separate 
the actual from the exemplary damages, in their verdict, comes too late 
when not raised until after appeal. The point should have been made in the 
court below by asking an instruction covering it. Jd. 


DEBTOR AND CREDITOR. See ASSIGNMENT FOR CREDITORS. COMPOSITION 
AGREEMENT. FRAUDULENT CONVEYANCES, 

DECEIT. See FRAvp, 2. 

DECLARATIONS. See EvipEnce, 1, 2, 14, 29. HomestTerap, 1. 

DECREE. See Bounpartes, 3, 4. 

DEED. See ACKNOWLEDGMENT. 

1, A deed purporting to convey title to land, by a national bank, to which 
was signed the corporate name, with the bank seal affixed by ‘‘ John Kerr, 
Prest.,” and ‘“‘ R. P. Aunspaugh, Cashier,” had affixed thereto the following 
certificate of acknowledgment: ‘This day personally appeared John Kerr, 
president of said First National Bank of the city of Dallas, and R, P. Auns- 
paugh, cashier of said bank, both of whom are to me well known, and sev- 
erally acknowledged that they executed the above and foregoing instrument 
for the purposes and considerations therein contained ” (signed by the officer 
and authenticated with his seal). Held, that the acknowledgment was a 
sufficient compliance with the statute requiring the president of the corpo- 
ration, in making a deed, to acknowledge it to be ‘‘the act of the corpora- 
tion.” (Following Monroe v. Ariedge, 23 Tex., 480.) Muller v. Boone, 91. 

2. A reference in a sheriff's deed to the county records generally for a de- 
scription of land conveyed by the sheriff renders the deed void for uncer- 
tainty ; the reference to the records for description and identification must 
be limited to the conveyances mentioned in the deed. Brown v. Chambers, 
131. 

8. As between private parties to a deed, the presumption will be indulged 
that some interest should pass; no such presumption can be indulged in favor 
of a sheriff’s deed. If, from the description contained in a sheriff’s deed, or 
if from deeds or instruments specifically referred to in the sheriff’s deed, the 
land can be identified with reasonable certainty, the description is sufficient. 
(Solomon v. Breazeal, 27 Ga., 200; Wilson v. Smith, 50 Tex., 369, and Kingston 
v. Pickins, 46 Tex., 101, reviewed.) Id. 

4. When-~a latent ambiguity exists as to the description of land involved 
in a suit, the question should be submitted to the jury, under appropriate in- 
structions, as a mixed question of law and fact. Id. 

5. An heir inheriting from the community estate of the father as well as 
from that of the mother interests in the same land, who quitclaims by deed 
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DEED — continued. 
all his interest in the land as heir of his father, conveys no interest to the 
purchaser in the estate inherited from his mother. Moody v. Butler, 210, 

6. The delivery of a deed, like any other fact, may be established by cir. 
cumstantial evidence. McLaughlin v. MceManigle, 553. 

7%. A deed to land was signed by an independent executor, but never re- 
corded until after his death, nor was it ever seen elsewhere than among hig 
papers during his life. A contract of sale between the executor and B, was 
shown, but whether the purchase money was paid or not did not appear. 
The executor during his life-time spoke of the land as having been sold to B,, 
and it was shown that after the signing of the deed B. went into possession, 
Held: 

(1) That delivery of the deed was necessary to vest title in B. 

(2) That the facts shown were not sufficient to establish a delivery of the 
deed. 

(3) The fact that B. took possession of the land with the consent of the 
executor was not sufficient to establish the fact, essential to pass the title, 
that the deed had been delivered. Id. 

8. A conveyance of land made by an attorney, as such, who has a power 
coupled with an interest, *‘ either in the land itself or the proceeds of a sale 
thereof,” conveys the entire estate. The attorney will be presumed to have 
elected to take his interest in the proceeds of sale. Little v. Weatherford, 
638. 


DEED OF TRUST. See Evipence, 24. 
1, What constitutes a ‘‘ newspaper,” as that word is used in a trust deed, 
which refers to it as asmeans of giving notice of sale, is a matter of law; 


but whether a particular paper is so published and circulated, and contains 
such matter as to constitute a ‘‘ newspaper,” is a question of fact, which, 
like any other fact, is to be determined by a jury. Hurt v. Cooper, 362. 

2. If the newspaper to be selected is, by the terms of a trust deed, to 
be left to the discretion of the trustee or cestui que trust, ahd he, abusing 
the trust, selects and publishes notice of a sale in a paper in which proper 
notice of the time and terms of sale cannot be given, it would constitute a 
ground for avoiding a trust sale made in pursuance of such publication. 
(Following Johnston v. Eason, 3 Ired. Eq., 334; Singleton v. Scott, 11 Iowa, 
599; Jencks v. Alexander, 11 Paige, 624-627, and Graham v, King, 50 Mo., 23.) 
Id. 

DEFAULT. See ServIcE oF PrRocEss, 3. 
DELIVERY. See DeEEp, 6, 7. 
DEMURRER. See PLEADING, 5, 10-138. 
DEPOSITIONS. 

1, Objections to interrogatories propounded to a witness whose deposition 
has been taken, on the ground that they are leading, cannot be raised for the 
first time during the trial. Such objections must be made in writing, and 
notice thereof given as prescribed by the statute. Marx v. Heidenheimer, 
304. 

2. The testimony of a witness taken by deposition cannot be impeached 
by producing his ex parte affidavit, made three years before, under cir- 
cumstances not disclosed, and to which his attention was not called when 
his deposition was taken. Id. 

DESCRIPTION. See Bounpartss, 3, 4. DeExEp, 2, 3, 
DEVASTAVIT. See Estates OF DECEDENTs, 3. 


DISCRETION. See Manpamvs, 1, 
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DISQUALIFICATION OF JUDGE. See Practice 1n District Court, 14. 


DISTRESS WARRANT. See CiTaTIon, 2. DAMAGES, 381, 382, 

1. An affidavit that a distress warrant is not sued for the purpose of ‘* in- 
juring or harassing” the defendant fulfils practically the statutory require- 
ment that affidavit shall be made that the warrant was not sued out for the 
purpose of ‘‘ vexing or harassing.” Biesenbach v. Key, 79. 


DITCHES. See DAMAGEs, 16. 


DIVORCE. See ALIMONY. 

1. Ina suit for divorce, brought by the wife, on the ground of cruel treat- 
ment, where the evidence showed that both she and her husband had fre- 
quent altercations, and that, at least on one occasion, she gained the 
ascendency and beat him and bruised him severely, in such case there is 
such recrimination on her part as would prevent her obtaining a divorce, 
Beck v. Beck, 

2. If, however, the recrimination on the part of the injured spouse is in- 
significant compared with the great provocation on the part of the other, a 
divorce may be granted. Citing with approval, Jones v. Jones, 60 Tex., 451; 
Hale v. Hale, 47 Tex., 336. Jd. 

DOCKET ENTRIES. See JupGmeEnt, 14, 15, 19, 21. 


EASEMENT. See Damaaes, 20. 

1, A railway company seeking an injunction against a defendant, to pre- 
vent interference by him with a right of way across land which the com- 
pany claimed the right to enjoy, alleged that the company owned the right 
of way across an original survey before defendant acquired title to a sub- 
division of it, and that defendant's vendor received a deed for the portion 
claimed by him which contained an express reservation to the company to 
the right of way. The petition also alleged that plaintiffs had been in the 
constant possession and enjoyment of the right of way for a period of more 
than twenty-one years, except as obstructed by defendant's wrongful acts. 
Held, on demurrer: 

(1) That these allegations set forth a case of absolute title to the easement, 
independent of any claim of title by prescription or long possession. 

B.. The allegations of long possession must be construed as intended to 

egative the idea of forfeiture by abandonment or non user of the easement, 

8) The easement being acquired before the subdivision of the survey, it 
was unimportant whether a tax deed to a subdivision of the land, under 
which defendant claimed, was valid or not. 

(4) The right to the easement being sufficiently set forth, it was unim- 
portant whether the plaintiff stated facts sufficient to entitle it to the right 
of way by mere prescription. Chance v. East Tex. R’y Co., 152. 


ELECTIONS 

1. The previous decisions of the supreme court of Texas (made under the 
present constitution), as announced in Ex parte Towles, 48 Tex., 413, which 
held that the district court had no jurisdiction to revise under quo war- 
ranto the action of the returning officers of an election and place a con- 
testant in office, when a certificate of election had been awarded to his 
competitor, who had thus obtained possession of the office, proceeded mainly 
upon the ground that such a proceeding was not a suit, complaint or plea 
wherein the matter in controversy ‘is valued at or amounts to $500, exclu- 
sive of interest.” (Ex parte Towles, 48 Tex., 413; Williamson v, Lane, 52 
Tex., 335; Ex parte Whitlow, 59 Tex., 273, and Gibson v. Templeton, 5 Tex. 
Law Rev., 18, reviewed.) State v. Owens, 261. 
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2. Whether the constituted authorities of a state shall create an office, 
or provide to have it filled, and how long an incumbent shall hold it, are 
political questions. If they determine that it shall be filled by election, 
and prescribe that the candidate receiving the largest number of votes 
shall hold the office, the courts have no power to declare that these things 
shall be determined otherwise. Id. 

8. When the will of the people is ascertained by their ballots, at an 
election provided for by law, the candidate who receives the number of 
votes necessary to elect him is entitled to the possession of the office and 
its emoluments. Id. 

4. This right to an office thus ascertained is a private right which the 
constitution protects, and which the courts will enforce. The distinction 
between the right to contest an election, and that to recover an office unlaw- 
fully withheld, announced. Id. 

5. An office of profit is not only a franchise, but is property, as clearly 
as any other thing cau be made the subject of ownership; and when the law. 
ful owner is deprived of its use and possession by an intruder, his right to 
have it restored to him by the courts is as clear as his right to recover any 
other property legally owned by him, and illegally withheld from him, Id, 

6. If, in a direct proceeding to recover an office, it becomes necessary 
for the plaintiff to trace his right thereto through a popular election, 
provided for by law, he may do so; to deny him this privilege would 
be to destroy his right, if it existed. In doing this he is not restricted to 
the returns of election made by the managers, but may resort to the best 
evidence, which is to show the votes cast at the election. Jd. 

%. The return of the managers of an election in such a proceeding is 
only prima facie evidence of the state of the vote, which may be disproved 
by producing evidence furnished by the ballots themselves. Jd. 

8. The term ‘ political question,” as used in our decisions, refers to ques- 
tions coming before the courts, the determination of which has for its 
object the settlement of some policy of the state, or of some local division 
of the body politic, and not the private rights of individuals, though the 
latter may be incidentally affected. Id. 

9. Though the determination of the result of an election may be in 
one sense a political question, it is so only when sought ina contest re- 
garding the election itself under the statute. It is not so when an inquiry 
as to who was really elected by the people arises incidentally, and is neces- 
sary to be known in determining rights claimed, and clearly cognizable 
before the courts. (McKinney v. O’Connor, 26 Tex., 5; State v. Draper, 50 
Mo., 353; People v. Jones, 20 Cal., 50; Reid v. Moulton, 51 Ala., 255; 42 
Conn., 333; 44 Miss., 352; and Hudson v. Solomon, 19 Kan., 177, approved 
and followed.) Jd. 

10. It results that the district court has jurisdiction to try the right 
to an office, in a suit brought for its recovery by a party claiming the 
right to it,as against one who has usurped the office and who holds posses- 
sion of it wrongfully, provided its value is $500 or more. In trying the 
right, if the claimant charges that an incorrect return of the votes that 
elected him was made, he has the right to give evidence to show what 
votes were placed in the ballot-box by showing the votes themselves. Id. 

11. Quo warranto is a proper proceeding to determine disputed questions 
of title to public office. In such a suit, if the relator succeeds, the proper 
judgment is that defendant be ousted, and the relator placed in possession 
of the office. Jd. 

12. A ballot used at an election on plain white diamond-shaped paper, with- 
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ELECTIONS — continued. 


out any picture, sign or stamp mark, printed, engraved, stamped or other- 
wise placed thereon, is not invalid by reason of the diamond shape of the 
paper; the shape of the paper does not constitute a ‘‘device” as that word 
is used in the election law of 1879. State v. Phillips, 390. 

13. The result of an election, as shown by the tickets deposited by ther 
legal electors, must not be set aside except for causes plainly within the pur- 
view of thelaw. Id. 

14. The tendency of decisions is rather to restrict exceptions which ex- 
clude from count the ballot of a citizen than to extend them, Id, 


EMINENT DOMAIN. See Damaagss, 20. Roaps, 1. 


1. Article 1, section 17, of the constitution places it beyond the legislative 
power of the state to authorize any individual or corporation to take, dam- 
age, destroy or apply the property of the citizen to public use, without ade- 
quate compensation being made, unless he consents thereto. By the term 
‘* property,” as above used, is meant not only the tangible thing owned, but 
every right and incident which accompanies ownership. G., C. & S. F. 
Ry Co. v. Fuller, 467. 

2. By the word ‘‘ damaged,” above used, as applied to injuries resulting 
from the construction of public works, is meant some injury peculiar to the 
particular property, and not suffered by it as a result of the construction of 
the public work in common with other properties in the same community. 
Id. 


EQUITY. See Partigs, 2. 


1. The husband and wife, negotiating for the purchase of land, made a 
cash payment thereon, and agreed with the vendor that the wife alone 
should execute a promissory note for the deferred payment, all parties 
being ignorant of the fact that the husband should have signed it. Held, 
that in a suit to enforce the payment of the amount which should have been 
evidenced by the wife’s note, and for this purpose to foreclose a lien on 
the Jand for unpaid purchase money, a court of equity would afford relief, 
and decree the sale of the land. Matlock v. Glover, 231. 


ESTATES OF DECEDENTS. See EXECUTORS AND ADMINISTRATORS. 


1, When one acted as executor, and was recognized and treated as such 
by the court, which could rightfully exercise jurisdiction, the mere fact 
that the records of the court do not affirmatively show that he had given 
bond as executor will not avoid his action as such, or that of the court, or 
render them subject to collateral attack. Moody v. Butler, 210. 

2. The failure to enter on the minutes of the court the confirmation of 
a sale made of the land of an estate, when the indorsement of confirmation 
was made on the return of sale by the judge, and by clerical neglect was 
not entered on the minutes, cannot prejudice the purchaser, or render the 
sale subject to collateral attack. id. 

3. Suit was begun in September, 1874, by appellant, as executrix, upon 
the bond of an administrator, to recover the amount of a claim held by her 
against the estate. The administratcr was appointed in 1869, and then gave 
the bond sued on, and filed inventory. Facts constituting, if true, a devas- 
tavit were alleged. In 1869 the claim sued on was approved and allowed, 
No time was specified when the acts of devastavit occurred. In 1873 plaintiff 
had moved in the county court to have her debt paid; but learning then of 
the breaches of the administrator’s bond and of his death, she proceeded no 
further with fer motion. Afterwards, an administrator de bonis non sued 
the sureties on the bond for waste and devastavit, which appellant charged 
was in the interest of the defendants in this cause, who were the sureties on 
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ESTATES OF DECEDENTS — continued. 
the bond. A special exception to the petition was filed on the ground that 
there was no law in force at the time authorizing the suit. Held: 

(1) Phat the statute in foree when the administrator’s bond was executed 
would have authorized the suit. 

(2) That statute was repealed by the act of August, 1870. 

(3) The proviso in the repealing law, to the effect ‘‘that no remedy to 
which a creditor is entitled under the provisions of the laws heretofore in 
force shall be impaired by this act,” does not apply to creditors suing for a 
breach of a bond occurring since the enactment of the repealing statute. 

(4) The plaintiff having failed to state when the breaches of the bond oc- 
curred, the presumption must be indulged that it was after the enactment 
of the repealing statute. This presumption was strengthened by the fact 
that such breaches seem not to have been known to plaintiff until 1873, 

(5) The repeal of a statute leaves unaffected all rights which by contract 
have vested under the original statute. 

(6) The new law cannot be construed to take away all remedies to enforce 
antecedent rights, but must leave a substantial remedy. 

(7) The act of August, 1870, provided an ample remedy for the enforce- 
ment of the right claimed. 

(8) Provisos in an act must be construed strictly, so as to allow them to 
take no case out of the enacting clause which does not fall within its terms, 

(9) The proviso of the act of August, 1870, included only such remedies 
as the creditors were fully entitled to at the date of its passage. It did not 
embrace cases where the creditor’s cause of action had not accrued, no 
breach of the bond having occurred. 

(10) The action could not be sustained. Collins v. Warren, 311. 

4. A petition by a creditor against the sureties of an administrator, 
which alleged a devastavit by the administrator, without stating when it 
occurred, is bad on general demurrer, when by the laws in force the suit 
could not be sustained, if the devastavit occurred after a law was enacted, 
pending the administration, which prohibited, in effect, the institution of the 
suit. Jd. 

5. In a suit by an administrator to recover the value of property alleged 
to have been wrongfully appropriated, the defendant relied on the action 
of the administrator in approving, and the county court in allowing, an 
account presented by him against the estate, in which the estate was cred- 
ited with the value of the property. The action of the county court was 
after the institution of the suit in the district court. Held: 

(1) The action of the county court approving the claim had the effect of a 
final judgment. 

(2) The same effect followed with reference to the credits on the account 
allowed. 

(3) The judgment of the county court determined the state of the account, 
which could not be reopened in a collateral proceeding. 

(4) The conclusiveness of the judgment of the county court on the account, 
both as to debits and credits, was not affected by the fact that the approval 
of the account by that court was subsequent to the institution of a suit by 
the administrator in the district court, which involved the correctness of the 
items of the account allowed. Walliams v. Robinson; 576. 


ESTOPPEL. See TeLEGRAPH COMPANIES, 7. TRIAL OF RIGHZ OF PROPERTY, 2. 
1. If one holding a recorded mortgage lien on land, to secure the pay- 
ment of a note, represents to another, about to purchase the land from 
the mortgagor, that there is no lien or incumbrance on the property, and 
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ESTOPPEL — continued. 


that all liens had been discharged, and such other, influenced by such 
representations, purchases the land, with no actual notice of the mortgage, 
and pays for it, such mortgagee, as well as the assignee of the note after 
maturity and after such representations were made, is estopped from the 
enforcement of the mortgage, and the purchaser takes the title free there- 
from. Fielding v. Du Bose, 631. 


EVIDENCE. See HoMEsTEAD, 1, 2. NEGLIGENCE, 11-13. Orrice, 5. PRAC- 


TICE IN DistTRICT CouRT, 11 

1. The acts and declarations of an insolvent debtor, made before his trans- 
fer of the property to the parties claiming it, though not in their presence, 
are admissible to show that the purpose of the sale was to defraud his cred- 
itors. Citing Elliott v. Stoddard, 98 Mass., 145. McKinnon v. Reliance L, 
Co., 30. 

2. The acts and declarations of an insolvent debtor evincing his purpose 
to defraud his creditors, if brought to the notice, actual or constructive, of 
creditors purchasing the property subsequently levied on by another attach- 
ing creditor, and before the sale was made, will vitiate the sale. Id. 

3. Testimony of a witness to the effect that another child had been burt 
on the same evening that plaintiff was injured is admissible in an action 
for damages for injuries done to achild by the failure of the railway com- 
pany to secure properly its turn-table. G., C. & S. F. R’y Co. v. Evan- 
sich, 54. 

4. In a written contract between a wholesale house and a customer for the 
purchase of specific articles, the following language occurred descriptive of 
the thing bought: ‘15 bbls. T. J. Monarch $2.50, 1880, laid in Laredo 
direct from distillery, same as gauger leaves it.” Held: 

(1) It was competent to show by parol that it described fifteen barrels of 
whisky of the T. J. Monarch brand, manufactured in 1880, at the price of 

2.50 per gallon. 

(2) That the words ‘‘laid in Laredo, direct from the distillery,” bound the 
seller to deliver the whisky in Laredo within a reasonable time. Ullman v, 
Babcock, 68. 

5. When it is shown that letters are received by due course of mail, pur- 
porting to be in response to letters mailed to the party whose name appears 
to be subscribed to such letters so received, their genuineness will be pre- 
sumed, and proof of handwriting will not be required. Id. 

6. The invoice book, known by the witness to contain a correct description 
of goods seized under legal process, may be looked to by him for the pur- 
pose of refreshing his memory as to the character of the goods and their 
value. Miller v. Jannett, 82. 

7. A judgment debtor was introduced as a witness by his vendees, in 
a suit by them against his creditors for wrdngfully seizing the stock of 
goods conveyed by him for his debt. The sale was attacked for fraud, and 
it was shown that the witness remained in apparent possession after the 
sale. On cross-examination the defendant asked the witness if he did not, 
a few days after he made the bill of sale of the goods to plaintiff, say, 
in the store, that if his creditors would not levy on the goods he would have 
them all back again in a few days. Held, that the question was proper, and 
within the rule which allows the credibility of a witness to be impeached 
by showing that he has made ‘statements out of court, of facts relative to 
the issue, contrary to what he has testified at the trial, (The witness was 
introduced to establish the fact that his sale was in good faith.) Jd. 

8. It is not requisite to authorize testimony toa fact that the witness 





EVIDENCE — continued. 
should have a positive recollection that it existed, to the exclusion of all 
doubt. Davie v. Terrill, 105. 

9. A witness who has no positive recollection of a fact testified about, 
and who is yet satisfied, from circumstances which he does remember, that 
a fact existed, should be allowed to detail those circumstances. If his de- 
duction from the circumstances detailed seems unreasonable, the evidence 
may be excluded; otherwise it should go to the jury, who are to weigh and 
judge. Id. 

10. Consignees of cotton required the facts connected with the condition 
in which cotton was received, with the extent of damage thereto, if any, 
and other details connected with its receipt, to be reduced to writing by 
their yard clerk and returned into their office, where they were copied ina 
book for permanent preservation and reference. In a suit against a carrier 
for damages, alleged to have been sustained in injury to cotton delivered to 
the carrier to be transported to the consignee, held: 

(1) That it was not necessary to call the clerk who recorded the items in 
the book to prove that he had correctly recorded them as they were trans- 
mitted to him by the yard clerk. 

(2) It was admissible if a witness, who knew generally the facts entered 
in the book of his own knowledge, could, after inspecting it, have his mem- 
ory refreshed as to the entries therein and testify to their correctness. J. & 
G. N. R’'y Co. v. Blanton, 109. 

11. When a carrier who receipts for cotton states in the receipt that it was 
not in bad order, and it is delivered to the consignee in a damaged condition, 
it must be presumed that the cotton suffered the injury while under the 
control of the carrier. In such case there is no requirement that the owner 
should prove by evidence aliunde that the cotton was not damaged when 
the consignee received it. Id. 

12. Paro] evidence is not admissible to show that a deed, which on its face 
is a deed of gift to husband and wife, was really for the consideration of 
natural love and affection to the wife. Rogan v. Williams, 123. 

13. In a suit for damages, brought by one whose goods had been attached, 
and a portion of which had been sold by the officer who attached, without 
unboxing them, after the writ was levied and before sale, an invoice of the 
goods taken twenty days before the seizure, in connection with the plaintiff's 
testimony as to the value of the stock seized, was proper evidence bearing 
upon the issue as to whether they had been improperly sacrificed by the 
seizure and sale. Carothers v. McIlhenny, 138. 

14. The force and effect of declarations of a party admitted in evidence is 
for the consideration of the jury, and to give them prominence by making 
them the subject of a special charge should be avoided. Read v. Allen, 154, 

15. In a contract for the delivery of saw-logs, it was stipulated that the 
seller, ‘‘or one Stewart,” was to measure or scale the logs, which should be 
taken and accepted as the true measurement. In a suit involving the ques- 
tion as to what amount was delivered, held, that the report of measurement 
mode by the employees of either was not binding on the parties, no matter 
how correctly such reports may have been entered in the book kept for that 
purpose, or how correctly such reports may have been copied and sent to 
the purchaser ; such evidence was hearsay. Olive v.. Hester, 190. 

16. When suit is brought upon an account verified by affidavit, the cor 
rectness of which is denied by the defendant under oath, the prima facie 
proof made by the sworn account is destroyed, and this result cannot be 
obviated by filing a supplemental petition under oath which in effect but 
reiterates the original pleading regarding the justness of the account. Id. 
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EVIDENCE — continued. 


17. An act of sale executed for land which was not located in San Augus- 
tine county was recorded in that county, together with the following certifi- 
cate attached thereto: 

‘“*T do certify that the foregoing is a true copy of the original, given under 
my hand and seal this 25th day of November, A. D. 1836. 

[SEAL. | **S, W. BuLunt, Clerk.” 

Held, that a copy of the record so made was not admissible in evidence,— 
the certificate showing that the instrument recorded was but a copy of the 
original, and there being nothing to show that the original was an archive 
of which certified copies could be given. Broxson v. McDougal, 193. 

18. If evidence be admissible on any one of several issues presented in 
the pleading, it would be error to exclude it on account of its not being ad- 
missible on some other issue. H., E. & W. Tex. R’y Co. v. Adams, 200. 

19. When the matter contained in the answer of a witness is admissible 
on some issue presented by the pleading, though the manner of answering 
might be subject to objection, as where the witness substitutes opinion for 
facts, the supreme court will not for that cause reverse the judgment, when 
the bill of exeptions fails to indicate the objection to either question or 
answer. Id. 

20. Proof of the payment of taxes, in support, of a plea of limitation, is 
admissible, without reference to whether the land was duly assessed for taxes 
or not. Haskins v. Wallet, 213. 

21. Evidence, when once admitted, though not the best evidence of 
which the matter to be proved is susceptible, yet if competent and not ob- 
jected to at the time, will not be afterwards excluded when the pleadings 
fully advise both parties of the nature of the evidence on which the party 

‘must rely. Matlock v. Glover, 231. 

22. When the genuineness of a paper writing is controverted, the intro- 
duction of other writings of the party who is claimed to have executed the 
paper, introduced for the purpose of enabling the jury to make a comparison 
of handwriting, and to observe the identity of incorrect spelling, is not 
permissible. Jd. 

23. When in an action to recover for goods converted through the alleged 
fraudulent act of several, testimony is introduced tending to sustain the 
charge against one defendant and not the others, it is the duty of co-defend- 
ants to ask instructions limiting its effect. If these are asked and refused, 
it is cause for reversal of a judgment against the defendant to whom the 
evidence has no application. H. & T. C. R’y Co. v. Poole, 246. 

24. Inan action involving among other things the right of stoppage in 
transitu, the vendor claiming that the right existed and had been properly 
exercised, sustaining it alone by evidence that after the sale and shipment 
of the goods he had learned that a deed of trust had been given on them 
to secure the debt of another, held, that the evidence of itself was not suffi- 
cient to show that the seller learned of the insolvency of the purchaser 
after shipment of the goods. Jd. 

25. A certified copy of a record is better evidence of the contents of that 
record than the testimony of any witness. Bigham v. Talbot, 271. 

26. In a contest involving the ownership of goods at the time of their 
seizure under legal process, the burden of proof is determined by ascertain- 
ing who had the apparent visible possession at the time of their seizure, 

Hodde v. Susan, 307. 

27. In suit to recover damages for the wrongful seizure of goods under 

. attachment, the issues raised called in question the ownership of the 








EVIDENCE — continued. 

goods by the plaintiff Middlebrook, when they were seized. A witness wag 
asked ‘‘if he knew the date of the attachment, and in whose possession 
the goods were at the time, and to state all the facts known to him concern. 
ing the possession of said party of said goods.” He answered that they 
were in possession of one Porter, as his agent, to hold until satisfactory ar- 
rangements were made concerning the payment for said goods, and when 
they were paid for he considered the goods belonged to him (Middlebrook), 
Held, that the latter portion of the answer was not inadmissible on the 
ground that it involved the statement of a conclusion of law. Rosenthal vy, 
Middlebrook, 333. 

28. A witness when asked to state his knowledge of a fact cannot be 
permitted to state that he found out specified facts not resting in his own 
personal knowledge, and without disclosing the source of his information, 
Id, 

29. In asuit to recover on a policy of insurance for loss by fire, where the 
defendant charges that the fire was caused by the procurement or consent 
of the insured, every circumstance which throws light on the motives of 
defendant is admissible in evidence; such as over-insurance; proof of loss 
in excess of the value of the property destroyed; the assignment of the 
policy after loss in a manner out of the usual course of business or for an 
improper purpose; the disposition of goods just before the burning, out of 
the usual course of business, and other like facts, may be inquired into. The 
declarations of persons present at the fire, who had no interest in the matter, 
are, however, not admissible. Dwyer v. Continental Ins, Co., 354. 

30. One assuming to act as agent of a corporation declared himself such 
agent, which declarations were admitted without objection made on the 
ground that agency could not thus be proved. Held, that the objection to 
the evidence could not be raised for the first time in the supreme court, 
St. Paul F. & M. Ins. Co. v. MeGregor, 399. 

31. Evidence should be admitted before a jury, if proper, without com. 
ment from the judge calculated to affect its weight. JF reiberg v. B. H. & 8. 
I. Co., 449. 

32. Parol evidence will not be admitted to prove that an indorsement was 
intended to be without recourse against the indorser, when it was not so 
expressed in the indorsement. Cresap v. Manor, 485. 

33. The rule is, when the written contract is not plainly and intelligently 
stated, that parol evidence may be resorted to, not to vary or contradict 
that which is written, but to explain it, provided the explanation does not 
result in making a new contract. Though the explanation generally con- 
sists of facts surrounding the making of the written contract, yet even the 
language used by the parties pending negotiations may be used to explain 
doubtful phraseology of the written instrument. G., C. &S. F. R’y Co. v. 
Jones, 524. 

34. In a suit upon a street improvement certificate, issued for local 
improvements in the city of Houston, if the certificate is regular upon its 
face and it contains all the requisites prescribed in the city charter, it is 
prima facie evidence of every fact necessary to be proved to enable the 
holder to recover against the owner whose property is liable for its pay- 
ment. (Following City v. Hardy, 35 Mo., 264; City #. Armstrong, 38 Mo., 
33, and City v. Coons, 37 Mo., 48.) Taylor v. Boyd, 533. 

35. On appeal from a justice’s court, of a suit brought on account against 
a railway company, for ‘‘ breaking a trunk,” and for damage and expenses 
incurred by delay of ‘‘ goods checked,” etc., there being no exception taken 























EVIDENCE — continued. 





to the generality of the description, held, that evidence might be given in 
regard to the delay of any kind of property ‘‘ comprehended within the 
meaning of such articles as a passenger on a railroad train might carry with 
him as baggage and which might be checked.” J. & G. N. R’'y Co. v. Phil- 
ips, 590. 

86. In such a suit, on such an account not excepted to, it was competent 
to show the damage plaintiff sustained by reason of being compelled to buy 
clothes to supply the place of those delayed in their delivery by the com- 
pany; also in waiting for the arrival of the goods. Id, 


EXECUTION. See INJuNcTION, 5. JUDGMENT, 3. JUDGMENT LIEN, 1. TRIAL 


or RIGHT OF PROPERTY, 2. 

i, When one in failing circumstances purchases real estate, and procures 
the deed thereto to be by the vendor made to another, for the purpose of 
hindering, delaying or defrauding creditors, such real estate is subject to 
execution to satisfy a judgment against the purchaser, and the sheriff's 
deed in such case conveys title. Hawkins v. Cramer, 99. 

2. A contract for the purchase of personal property, under which its 
possession passes to the purchaser, and by the terms of which the title re- 
mains with the seller until a deferred payment of purchase money is made, 
is an executory contract, and the property is not subject to be seized under 
process to satisfy the creditors of the purchaser until they have paid or 
tendered to the original seller the amount due on such property. (Citing 
Deshon v. Bigelow, 8 Gray, 160; Forbes v. Marsh, 15 Conn., 393; Sumner 
v. McFarlan, 15 Kan., 601, and other cases found in the opinion.) City Na- 
tional Bank v. Tufts, 113. 

3. Art. 2468, R. S., is a law of limitation as well as of registration, and, 
though the instrument evidencing the contract be not in writing, duly ac- 
knowledged or proved, and recorded, the title remains, in the case above 
stated, with the seller for the period of two years after the purchase, as 
against the rights of the creditors of the purchaser to subject it to the pay- 
ment of their debts. Jd. 

4. When the issuance of an execution creates no lien on the debtor's 
property, the mere fact that the execution is held up by the creditor, 
unless it be so done in pursuance of a valid and binding agreement with the 
principal debtor, will not release the surety. (Citing Crawford v. Gaulden, 
33 Ga., 173; Jerauld v. Trippet, 62 Ind., 122, and other cases.) Brown v. 
Chambers, 131. 

5. One having control of an execution against the husband, and desiring 
to subject goods of the husband, subject to levy, in a house containing other 
goods not subject, which are the separate property of the wife, and being 
unable to discriminate, may levy on the interest of the husband, in analogy 
to the remedy given under execution against a member of a copartnership 
for his indfvidual debt, and the mode of proceeding indicated in Rogers v, 
Nichols, 20 Tex., 719-24. Brown v. Bacon, 595. 

6. One’s interest in land pending proceedings by or against him for par- 
tition thereof, or while the same is being partitioned, is subject to levy 
and sale to satisfy a judgment against him. Brown v. Renfro, 600. 

7. Even if the levy and sale be made to satisfy costs incurred and due 
officers of the court in a suit regarding the property and pending the litiga- 
tion, the land may be seized and sold. The policy of permitting executions 
to issue pending suits for officers’ costs, thereby enabling them to seize and 
sell the subject-matter of litigation, is of legislative origin, which the courts 
cannot change and the consequences of which they cannot prevent. Id, 





InpEx. 





EXECUTORS AND ADMINISTRATORS. 

1. When one acted as executor, and was recognized and treated as such 
by the court, which could rightfully exercise jurisdiction, the mere fact 
that the records of the court do not affirmatively show that he had given 
bond as executor will not avoid his action as such, or that of the court, or 
render them subject to collateral attack. Moody v. Butler, 210. 

2. The failure to enter on the minutes of the court the confirmation of q 
sale made of the land of an estate, when the indorsement of confirmation 
was made on the return of sale by the judge. and by clerical neglect was 
not entered on the minutes, cannot prejudice the purchaser, or render the 
sale subject to collateral attack. Id. 

3. In the absence of a contest regarding a will, it is the duty of the county 
court, upon an application, to appoint a permanent representative of the 
estate; nor can it refuse to make such an appointment merely because a 
contest regarding the will may arise. Such administrator being once ap- 
pointed, the court cannot revoke his appointment because a contest regard- 
ing the willis afterwards begun, and place the estate in the hands of a 
temporary administrator pending the contest. Elwell v. Universaiist Church, 
220. 

4. The Revised Statutes, articles 1944, 1946, which provide a mode whereby 
creditors of an estate may enforce the execution of a bond by an independ- 
ent executor, do not contemplate the removal of such executor, except he 
should disregard the order of the court requiring bond. The law, as far as 
it is consistent with the rights of creditors, respects the wishes of the testa- 
tor as to who shall manage his estate. Perkins 7. Wood, 396. 


EXECUTOR’S SALE. See Community PROPERTY, 1. EXECUTORS AND AD- 
MINISTRATORS, 2. 


EXECUTORY CONTRACT. See EXeEcurTIOoN, 2. SALE, 1, 2. 


EXEMPLARY DAMAGES. See ATTACHMENT, 12. CHARGE, 12, OOMMON CaR- 
RIERS, 3. 


EXTRA WORK. See Contracts, 13, 14. 

FAILURE OF CONSIDERATION. See NEGOTIABLE PAPER, 5. 
FALSE PRETENSES. Seo ATTACHMENT, 5. 

FELLOW SERVANTS. See NEGLIGENCE, 9, 14. 


FINAL JUDGMENT. See Appeat, 1-3. Estates of DECEDENTS, 5. 


FIRE INSURANCE. 

1, An adjustment of loss sustained on goods insured, made by one ap- 
pointed by the insurance company to adjust the same, is not binding upon 
one to whom the policy has been transferred under permission in the policy, 
and who, after expressing a desire to participate in the adjustment, was not 
permitted to doso. Fire Association v. Blum, 282. 

2. Either the insurance company or the insured, after an adjustment of 
loss has been made, and before payment thereof, may, upon clear proof, 
avail himself of any defense, or may assert any right which may exist 
under the policy arising from facts not considered when the adjustment was 
made. (Luckie v. Bushby, 13 Common Bench, 877, reviewed, and Elliott 
v. Royal Ex. Assurance Co., 13 Law Rep., 2 Exch., 240; Herbert v. Cham- 
pion, 1 Camp., 136, and 1 Camp., 274, cited and followed.) Id. 

3. In a suit to recover on a policy of insurance for loss by fire, where the 
defendant charges that the fire was caused by the procurement or consent 
of the insured, every circumstance which throws light on the motives of de-— 
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FIRE INSURANCE — continued. 





fendant is admissible in evidence; such as over-insurance; proof of loss in 
excess of the value of the property destroyed; the assignment of the policy 
after loss in a manner out of the usual course of business or for an improper 
purpose; the disposition of goods just before the burning, out of the usual 
course of business, and other like facts, may be inquired into. The declara- 
tions of persons present at the fire, who had no interest in the matter, are, 
however, not admissible. Dwyer v. Continental Ins. Co., 354. 

4, If the course of conduct pursued by an insurance company after 
adjusting a loss by fire is such as to induce the insured to believe that 
the sum admitted to be due on the adjustment will be paid without suit, 
and for that reason suit is not brought in the time limited for its institution 
by the terms of the policy, an action may be maintained even on the policy 
after the expiration of the time prescribed. (Citing Insurance Co. v. La- 
croix, 45 Tex., 164; Smith v. Ins. Co., 62 N. Y., 86; Ames v. Ins. Co., 14 
N. Y., 264; F. & M. Ins, Co. v. Chesnut, 50 Ill, 111, and other cases.) St. 
Paul F. & M. Ins. Co. v. McGregor, 399. 

5. The Revised Statutes of Texas (art. 278) provide that ‘‘railroad com- 
panies and other common carriers of goods, wares and merchandise for hire, 
within the state, on land or in boats and vessels on the waters entirely within 
this state, shall not limit or restrict their liability, as it exists at common 
law, by any general or special notice, or by inserting exceptions in the bill 
of lading, or memorandum given on the receipt of the goods for transporta- 
tion, or in any other manner whatever, and no special agreement made in 
contravention of the foregoing provisions of this article shall be valid.” A 
railway company in Texas executed a bill of lading for cotton, which the 
company, as a common carrier, undertook to deliver at Havre, France, and 
afterwards on the same day the cotton was insured by the shipper. It was 
stipulated in the bill of lading, that, in case the cotton was destroyed, the 
carrier liable for the loss should have the full benefit of any insuraace 
effected upon or on account of it. The cotton was destroyed by fire in tran- 
situ; the amount of the policy was paid by the insurance company to the 
owner, who transferred his claim against the railway company to the insur- 
ance company, which sued the railway company. Held: 

(1) Since the certificate of insurance described the cotton as having been 
already shipped, the insurance company was chargeable with notice of the 
reservation contained in the bill of lading, to the effect that, if loss occurred 
while the cotton was in charge of the railroad company, and that loss was 
satistied by it, the railroad company should be entitled to the insurance 
money due on the cotton. 

(2) The insurance company had no rights against the railroad company 
when the bill of lading was signed and the reservation made, and the rail- 
road company had every right which the reservation could confer when the 
insurance was effected. 

(8) If the carrier had desired, it could have insured the goods to the ex- 
tent of their full value. (Following Van Natta v. Insurance Co., 2 Sandf., 
490.) 

(4) Since the right of the carrier exists to make a direct contract of insur- 
ance, the right follows, to stipulate for the insurance effected by the shipper. 

(5) The fact that a carrier may have the right to reimburse himself from a 
third party for losses under the bill of lading will afford no defense to an 
action against him by the shipper. He must first pay and may then sue on 
his policy. 

(6) The right of the insurance company to enforce repayment against the 

carrier for the loss, if it existed at all, was the right to be subrogated to the 





FIRE INSURANCE — continued. 
right of the shipper, but that right could not be enforced, for both the ship- 
per and the carrier had contracted in effect that it should not exist, 
(7) The railroad company had the right to make the reservation as to the 
insurance money, in the bill of lading. 
(8) The insurance company could not recover from the railroad compan 


the amount paid on the policy. B. & F. M. Ins. Co. v. G., C. &S. F, Ry 
Co., 475. 


FLOODING LAND. See Damaaes, 16. 


FORCED SALE. See Homesteap, 4. 

1. When land is purchased at forced sale made by the sheriff, for one- 
twentieth of its real value, very slight circumstances in connection with 
that fact will suffice to set the sale aside. MWaskins v. Wallet, 213. 

2. In a suit to recover land, in which the plaintiff, after setting out his 
own title, set forth that the claim of defendant was based on a sheriff's 
deed, which was attacked for fraud and its cancellation prayed for, the 
sheriff's deed was objected to as evidence. Held: 

(1) That the fact that there was a variance between the parties to the 
cause, as they were designated in the execution, and the judgment on 
which it issued, was not sufficient to exclude the deed based on the sale 
under execution, it appearing that the cause was in its progress sometimes 
docketed as it appeared in the judgment, and sometimes as recited in the 
execution. 

(2) The fact that the execution was levied by one sheriff and the deed re- 
cited that it had been levied by the maker thereof (who succeeded him in 
office), offered no valid objection to the deed, Id. 

3. In an equitable proceeding to remove cloud from title, caused bya 
sheriff's sale and deed to the land, begun fourteen years after the sale com- 
plained of, held, that the long delay, unexplained, was fatal to the action, Id, 


FORGED CHECK. See Banks, 1, 2. 

FORGERY. See PRAcTIcE IN District Court, 6. 
FORMS. See PLEADING, 20. 

FRANCHISE. See OFFrice, 3. 


FRAUD. See LANDLORD AND TENANT, 5., Parties, 3. SHERIFF’s DEED, 3. 
VENDOR'S LIEN, 6. 

1, A judgment obtained by fraud is not for that reason subject to a col- 
lateral attack. It is voidabie only, and remains a valid judgment, unless 
annulled by some proceeding having for its object to set it aside; it cannot 
be collaterally attacked. Mikeska v. Blum, 44. 

2. When a party, after making a contract, but before its performance, dis- 
covers the fraud of the other party, and still goes on and performs his part, 
he is thereby precluded from the equitable remedy of cancellation, and also 
from the remedy of recovering back the consideration, but not from the 
legal remedy of damages for the deceit and fraud. Grabenheimer v. Blum, 
369. 

3. Where a creditor is induced by the fraudulent representations of his 
debtor to compromise, and receives a part of his demand, he cannot, on dis- 
covery of the fraud, retain the sum paid, and sue for the balance due as on 
account or contract; but he may retain the payment and maintain an action 
on the case for damages sustained by the fraud. Id. 

4, When a creditor sues to recover damages for fraud, retaining what he 
has received in the compromise about which the fraud was practiced, he 














FRAUD — continued. 
thereby affirms the compromise, and the damages which he is entitled to re- 
cover is the amount he would have received had no fraudulent concealment 
been made. (Following Page v. Wells, 37 Mich., 421, and other cases cited 
in opinion.) Jd. 

5. The damages which a party is entitled to under such circumstances can- 
not be reduced by deducting losses which the perpetrator of the fraud may 
have suffered incidentally as a result of an arrangement procured by his 
fraud. Id. 

6. When a composition agreement has been made between a debtor and 
all his creditors, to pay them each in discharge of his debt a specified per 

ei centum of the amount owing, in a designated time, and there is a secret 

agreement between the debtor and one of the creditors that the debtor shall 
execute his note for the unpaid balance of his original debt, and such note 
is executed,— its payment cannot be enforced, for it is tainted with the fraud 

of the secret agreement. Wéilis v. Morris, 458. 






FRAUD ON JURISDICTION. See Jurispiction, 10. 


FRAUDULENT CONVEYANCE. See ASSIGNMENT FOR CREDITORS, 6, 8, 9. 
CHARGE, 7. ’ 

1. The acts and declarations of an insolvent debtor, made before his trans- 
fer of the property to the parties claiming it, though not in their presence, 
are admissible to show that the purpose of the sale was to defraud his cred- 
itors. Citing Elliott v. Stoddard, 98 Mass., 145. McKinnon v. Reliance 
Lumber Co., 30. 

2. The acts and declarations of an insolvent debtor evincing his purpose to 
defraud his creditors, if brought to the notice, actual or constructive, of 
creditors purchasing the property subsequently levied on by another attach- 
ing creditor, and before the sale was made, will vitiate the sale. Jd. 

8. A judgment debtor was introduced as a witness by his vendees, in a 
suit by them against his creditors for wrongfully seizing the stock of goods 

conveyed by him for his debt. The sale was attacked for fraud, and it was 

q shown that the witness remained in apparent possession after the sale. On 
cross-examination the defendant asked the witness if he did not, a few days 
after he made the bill of sale of the goods to plaintiff, say, in the store, that 
if his creditors would not levy on the goods he would have them all back 
again in a few days. Held, that the question was proper, and within the 
rule which allows the credibility of a witness to be impeached by showing 
that he has made statements out of court, of facts relative.to the issue, con- 
trary to what he has testified at the trial. (The witness was introduced to 
establish the fact that his sale was in good faith.) Miller v. Jannett, 82. 

4, If the elements of fraud are shown to have existed in a sale, and it is 
afterwards attacked for fraud by creditors, it is immaterial what may 
have been the real intention of the parties. In such a case no good inten- 







J 
tion of the parties at the time to ultimately pay creditors, testified to by 
‘ the parties themselves, can make that valid which the law pronounces void. 
' = Id, 
7 | 5. When one in failing circumstances purchases real estate, and procures 

, i the deed thereto to be by the vendor made to another, for the purpose of 
; hindering, delaying or defrauding creditors, such real estate is subject to 
: execution to satisfy a judgment against the purchaser, and the sheriff’s deed 
: in such case conveys title. Hawkins v. Cramer, 99. 

‘ 6. The rule is not varied by the fact that the purchase was made for the 
a benefit of a daughter, and that money, which had been before set apart and 
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FRAUDULENT CONVEYANCE — continued. 
appropriated for the daughter’s benefit, was paid for the land, there never 
being any actual delivery of the money to the daughter, but the same being 
paid by the parent on the purchase direct to the vendor. Id. 

7. If, looking to an entire written instrument, regarded either as standing 
alone, or, read in the light of surrounding circumstances, it appears to have 
been given as a security, it will be considered as a mortgage of the property 
conveyed by it, though it may contain no terms of defeasance. Hence, 
though an instrument conveying goods did not provide that it should be 
void on the payment of asum of money by the grantor, yet required the 
grantee to dispose of the goods in a stipulated time, and to apply the pro- 
ceeds to paying a debt due the grantee from the grantor, and to return to 
the latter the remainder of the preperty then left undisposed of in the hands 
of the grantee, it was held to be in effect a mortgage. Nat. Bank of Texas 
v. Lovenberg, 506. 

8. But though in effect a mortgage, if at the time of its execution there 
was a secret agreement that the grantor should remain in possession of the 
goods and sell them, and he did so remain in possession with the consent of 
the grantee, and they were by him exposed to sale, held: 

(1) That the instrument, taken in connection with the cotemporaneous 
verbal agreement, and the conduct of the parties in accordance therewith, 
was clearly within the prohibition of the seventeenth section of the act of 
March 24, 1879, regulating assignments for the benefit of creditors. 

(2) Though that section was enacted solely in reference to merchants, it 
was passed with the general design to prevent collusion between debtor and 
creditor to the prejudice of all others, and a mortgage with a cotempora- 

“neous verbal agreement that the mortgagor shall retain possession of the 
goods and sell them, is, as to creditors, void. Jd. 


FRAUDULENT R*?RESENTATIONS. See VENDOR AND VENDEE, 1. 
FRAUDULENT SALE. See FRAUDULENT CONVEYANCES, 3, 4. 
FREEDOM OF THE PRESS. See Liset, 8, 9. 

FREIGHT CHARGES. See RarLroaps, 8, 9. 


GALVESTON. See GALVESTON WHARF CoMPANY. STREETS. 13-17. 

1, The city of Galveston has authority to levy an annual tax of seven 
cents on the one hundred dollars’ valuation, to provide an emergency fund, 
Lufkin v. City of Galveston, 437. 

2. There is nothing in the city charter of Galveston indicating that the 
legislature intended to confer on that city any proprietary rights to the gulf 
shore, and no one has or can enjoy its exclusive use. Galveston City S. B. 
Co. v. Heidenheimer, 559. 

8%. Any citizen has a right to keep a bath house on the gulf shore line 
within tke city of Galveston, provided it be so kept as not to constitute 

’ a@ nuisance, or that it be so constructed and used as not to materially interfere 
with the sights of the public to the enjoyment of the waters and shores of 
the gulf. This right could not be impaired by extending the limits of the 
city to the open sea. The extension, in such an event, would be jurisdictional, 
and not proprietary. Id. 


GALVESTON WHARF COMPANY. 
1. The decree of the district court of Brazoria county, rendered April 1, 
1869, in the case of The City of Galveston v. The Galveston Wharf Com- 
pany, consolidating the interests of the respective parties thereto, vested 
the undivided one-third of the property of the consolidated wharf company 
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GALVESTON WHARF COMPANY — continued. 
in the city of Galveston, with the exception of certain property specified in 
the decree. Said one-third interest was represented by one-third of the stock 
of the consolidated company. Galveston Wharf Co. v. Galveston, 14 

2. The effect of said decree was to vest in the city of Galveston, not only 
the right to receive one-third of the dividends accruing to the wharf com-. 
pany, but the further right to one-third of the entire property of the company ; 
as consolidated; it being, however, subject to the control of the Galveston ‘ 
Wharf Company for the uses and purposes for which the consolidation was 
made, Id. 

3. The power to alienate one-third of the wharf company property, 
which was reserved to the city in said decree, is inconsistent with any 
other relation to the one-third interest than that of ownership by the city. 
Id. 

4, Said decree clothes the wharf company with a power to be exer- 
cised in the management of said one-third interest, through a directory to 
be selected, in which the city of Galveston is to be represented as provided 
by said decree. Id. 

5. The fact that compensation is received for the use of a wharf across 
which the commerce of a country passes does not divest it of its public 
character. Id. 

6. The city of Galveston owns such a beneficial interest in the prop- 
erty of the Galveston Wharf Company, and of the dividends to arise 
from its use, as renders it improper for the city to impose taxes which 
would ordinarily deprive the city of a part of the dividends of the com- 
pany which it is entitled to receive. Id. 

7. The two-thirds interest owned by the wharf company is subject to 
state and municipal taxation. Id. 

8. The rights of the city of Galveston and of the wharf company, in re- 
spect to dividends, resulting from the fact, that the interest of one is taxa- 
ble, and that of the other is not, must, be adjusted as would the rights of 
persons holding shares of stock in other corporations, except that the city ° 
cannot diminish the dividends by the imposition of a tax in its own favor, 
not authorized by law. Id. 

9. An injunction properly issued to restrain the city of Galveston from 
collecting taxes on its interest in the property of the Galveston Wharf Com- 
pany. Id, 

GARNISH MENT. 

1, Suit was brought and an attachment obtained against defendants. 
q Property of defendants was garnished in the hands of third parties. The 
; attachment was quashed for want of jurisdiction, and the case appealed. 


Held: 
(1) That garnishments are dependent upon the validity of the attachment 
_ upon which they are founded, and upon the jurisdiction of the court over 
@ the case in which they and the attachment were issued. 
f @ (2) That when the court had decided its want of jurisdiction and dismissed 
2 = the suit. all subsequent proceedings, including garnishments, were dismissed 
, also. Holek v. Phoenix Ins. Co., 66. 
. GIFT. See FRADDULENT CONVEYANCES, 6. HUSBAND AND WIFE, 1-3. 
GRANT. 
> = 1. When a grant is described as extending to the sea-shore, and bounded 


by it, the shore will not be considered as included in the grant. (Citing 
Storer v. Freeman, $ Mass., 439; Niles v. Patch, 13 Gray, 257; and Little- 
field v. Maxwell, 31 Me., 134.) Galveston City S. B. Co. v. Hei:lenheimer, 559. 
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GROWING CROPS. See Damages, 11, 12, 15-17, 
GULF SHORE. See SEA SHORE. 





HANDWRITING. See EVIDENCE, 5, 22, 


HEARSAY. See EvIpENcg, 15. 
HEIRS. See CoMMUNITY PROPERTY, 2. 
HOLIDAYS. j 


1, The statute does not require the public offices of the state to be closed 
on legal holidays, nor prohibit the courts from transacting business. In 
enumerating what is forbidden to be done on a holiday, and leaving the per- 
formance of other things discretionary, it is [manifest that judicial acts, not 
specially prohibited, which are performed on that day, are not void. H., E, 
& W. Tex. R’y Co. v. Harding, 162. 

2. It is too late to object for the first time in the supreme court to the 
fact that a writ of inquiry was executed in the district court on a legal holi- 
day, and on which writ a judgment was afterwards rendered. If the objec- 
tion were good it should have been made in the court below,—to set aside 
the proceedings for irregularity. Id. 


HOMESTEAD. 


1, The claim of homestead rights cannot be affected by the declarations of 
the husband of his opinion in regard thereto; nor can he be required in asuit 
to subject property to the satisfaction of a mortgage claimed by him on the 
trial as a homestead, to state whether he considered the property a home- 
stead or not when the mortgage was executed, if in fact the property was 
in use as a homestead at the time. Jacobs, Bernheim & Co. v. Hawkins, 1. 

2. Such statement of opinion by the husband would, however, seem 
to be admissible, if the property claimed as homestead had never in fact been 
used as such, or was no longer occupied as a home, and after removal, for 
the purpose of showing an intention to abandon. Jd. 

3. If there be an actual use of property as and for a homestead pur- 
pose, although it be detached from the lot in which the residence or 
mansion house stands, then it is not necessary that some open assertion or 
claim to it as a part of the homestead be made, otherwise than as such 
claim is evidenced by the use, to invest it with homestead character. Id. 

4. See opinion and statement of case for facts under which it was held 
that a portion of a town lot, separated by a fence from that part lived upon 
and occupied by the family for home purposes, lost its homestead character 
and became subject to forced sale. Stringer v. Swenson, 7. 

5. The husband and wife are not only unable to burthen the homestead 
by contract with an ordinary lien, but they can make no conveyance of it 
with conditions of defeasance. Jones v. Goff, 248. 

6. The homestead cannot be made the subject of an executory contract 
for its sale by the husband and wife. Id. 

7. The husband and wife, while building a new home on lots in a city con- 
tiguous to the residence owned and then occupied by them, negotiated for a 
sale of the old home place. By executory contract in writing the husband 
bound himself, in consideration of a cash payment, and of deferred pay- 
ments secured by notes, to convey to the appellee the qld home. The con- 
tract was signed by the wife, and the certificate of acknowledgment was in 
the usual form prescribed by statute. Tender of the deferred payment was 
made. Held: 

(1) The contract to convey could not be enforced. 

(2) The declaration of the wife, necessary as a part of the certificate of 
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HOMESTEAD — continued. 
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her acknowledgment, ‘‘ that she did not wish to retract it,” is applicable to 
executed contracts only. 

(3) Such a declaration in signing an executory contract for the sale of her 
homestead is, in effect, only her declaration that she does not wish to retract 
the written promise to convey, then signed by her. 

(4) When the deferred payment was tendered on the executory contract, 
thus signed by her, the law protected her in the right to retract her promise 
to convey, and the courts cannot enforce its observance. Id. 

8. It is not every sale of the homestead involving a condition of defeasance 
which is rendered void by the clause in the constitution relating to that sub- 
ject, but the constitution declares that pretended sales involving such con- 
ditions shall be void. Hardie v. Campbell, 292. 

9. A conveyance by husband and wife, absolute on its face, of the home- 
stead, with a cotemporaneous agreement with the vendee that it shall be 
reconveyed on repayment to him of the money purporting to constitute 
the consideration in the deed, is inoperative and void if the transaction 
was effected to secure the payment of adebt. Id. 

10. If, however, the relation of creditor and debtor between the parties 
was terminated by the deed executed by the husband and wife, the deed 
would be valid. If, on the other hand, the real nature of the transaction 
was such that the relation of creditor still existed after the execution of the 
deed, then it would be considered as a pretended conveyance involving a 
defeasance and invalid as affecting the homestead. Id. 

11. A homestead was conveyed by deed absolute on its face, based on 
the following proposition by the purchasers: ‘‘We will give you $7,000 
for’your place, you to have the deed made to us, same to be examined by 
some good attorney, and to give us your notes for the rent at $50 per month. 
The insurance on the house to be transferred to us, but at present we could 
not promise to increase your salary or to extend your note for $1,500. If at 
the end of twelve months you wish to purchase the house from us, you can 
doso on favorable terms. You will please answer promptly. Your year is 
out with us on the 15th of this month.” Held, that there was nothing in the 
letter which, unaided by other facts, would constitute the transaction a con- 
ditional sale. Id. 

12. The owners of a homestead made an absolute conveyance thereof with 
full warranty, taking from the apparent purchaser a promissory note for the 
deferred payment, with a trust deed on the property to secure its payment. 
Afterwards, the original vendors transferred and indorsed the note to H. for 
value, who, in default of payment, procured the trustee to advertise and 
sell the property at public sale, at which H. became the purchaser, receiv- 
ing a deed from the trustee. Ina suit by H. to recover a balance still due 
on the note, from the original owners of the homestead and their apparent 
vendees, the latter set up homestead rights, and, among other defenses, that 
the conveyance by them was not real, but colorable, being resorted to as an 
expedient to raise money by negotiating the note for the deferred payment, 
and that H. caused this course to be resorted to, and knew the real character 
of the transaction, Held: 

(1) If H. had notice that the conveyance was made to the apparent vendee 
by the owners of the homestead, not on a real eonsideration, but that it was 
accepted by him for their accommodation and as a means of enabling the 
owners to procure money, then the deed to the apparent purchaser divested 
as to him no homestead rights of the original owners, 

(2) If H. had no such notice he could rely on the deed from those claim- 
ing the homestead, as having been sufficient to divest them of all interest 
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HOMESTEAD — continued. 
in the property, and this even though the vendors had remained in possession 
of the property after executing the deed. Hurt v. Cooper, 362. 

13. The words which occur in the constitution in the homestead article, 
“used for the purposes of a home,” refer to lots other than those on which 
the family reside, and whether they constitute a part of the homestead 
must depend on their use. Mere ownership will not constitute them a part 4 
of the home. Awer v. Bassett, 545. iy 

14. If a lot be continuously used in connection with the home residence, 
in such way as to contribute to the comfort of the home place, as if it be 
used for an inclosed pasture in which to keep the domestic animals of the 
family, that will constitute such use for purposes of a home as will invest 
it with homestead character, though it be disconnected and separated by 
streets from the home place proper. Id. 

15. The husband may, without being joined by his wife, grant a right 
of way to a railroad company across a tract of land belonging to him- 
self and wife and occupied by them asa homestead, when the use of the 
right of way by the railway does not materially affect the right of the wife 
to the enjoyment of the use and occupancy of the land for homestead pur- 

. poses. Randall v. Tex. Cent. R'y Co., 586. 

16. The homestead was the separate property of the wife. The husband, 

, not being able to induce the wife to compel her sister, who performed the 
menial labor for the family, to quit the premises, removed from the home 
and left the wife in 1877; and, though he lived near her fcr the greater 
part of four years, never visited her or questioned her physician during her 
last sickness as to her condition. Three days before the wife died (in May, 
1881) she conveyed her homestead to her sister, the husband not Joining. 
The husband sued the sister of the deceased wife to recover the home place. 
Held: 

(1) The facts above stated were sufficient to show abandonment, 

(2) The wife’s deed couveyed title. Hector v. Knox, 613. 


HOUSTON. See STREETs, 1-10. 


HUSBAND AND WIFE. See Atimony. SEPARATE PROPERTY, 1, 2. VEND- 
or’s LIEN, 4. 

2 1. Parol evidence is not admissible to show that a deed, which on its face 
is a deed of gift to husband and wife, was really for the consideration of * 
natural love and affection to the wife. Rogan v. Williams, 123. | 

2. Under such a deed, the husband and wife became tenants in common 
of the land conveyed, and each owned an undivided half interest as separate bs 
property. Id. qi 

8. The husband, owning such an interest, conveyed it in trust to secure a 4 
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note executed by him and his grantor, the grantor being security and_ still 
owning an undivided interest in another portion of the original survey. After 
the levy of an attachment on the land thus conveyed to husband and wife, 
to secure a debt due from the husband alone, the trustee sold the land to the 
grantor, no consideration being paid; and this in pursuance of an agreement 
that the holder of the note on which the grantor was surety shouid receive 
from him a deed to land out of the survey in payment of his debt, about 
equal in quantity to the interest covered by the trust deed. The deed was 
made in pursuance of the agreement and the debt discharged. In a suit to 
subject the land conveyed by deed of gift to the husband and wife to at- 
tachment for the husband’s debt, the validity of the trust deed being admit- 
ted, held: 

(1) The land of the husband was primarily bound for the payment of the 
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HUSBAND AND WIFE— continued. 


debt secured by trust deed, and then the remaining interest of the wife, and 
then the grantor who was surety. 

(2) The trustee having conveyed to the grantor the land held in trust, and 
he as surety having discharged with it the trust debt, by conveying with it 
land of his own, the individual creditors of the husband could not com- 
plain, and the land was not subject to the satisfaction of their claims. 

(3) No right existed in the creditors to pay off the trust debt, and subject 
the property to their attachment. Id. 

4. The right and power of the wife, who has been abandoned by her hus- 
band, to sell as a feme sole her separate estate, or, when necessary for the 
support of her family, the common property, is well established. The de- 
sertion and absence are the foundation of the right, coupled with necessity 
for a support. But that rule is not broad enough to validate a deed by 
husband and wife to the homestead, made when the husband is non compos 
mentis, though the wife properly acknowledge it, when the conveyance is 
made to pay a debt already due from the husband. In a case where the 
homestead constituted the entire property of the wife, to give validity to her 
deed under such circumstances would be to disregard the reason of the law, 
founded in the necessity for a support, which authorizes her sometimes dur- 
ing coverture to act as a feme sole. Heidenheimer v. Thomas, 287. 

5. The language in Forbes v. Moore, 32 Tex., 200, which seems to indicate 
a different rule, must on that point be regarded as obiter dicta. Id. 

6. No power exists in the wife alone to alienate the separate property of 
the husband, who is insane, or of the community during the period of his 
insanity. Id. 

7. The Revised Statutes (arts. 2621, 2653, 2670, 2660) make provision for 
the support of the family and the education of the children of insane per- 
sons, in obedience to orders of the courts, when necessary. (Leggate v. 
Clark, 111 Mass., 308, reviewed.) Jd. 

8. The homestead was the separate property of the wife. The husband, 
not being able to induce the wife to compel her sister, who performed the 
menial labor for the family, to quit the premises, removed from the home 
and left the wife in 1877; and, though be lived near her for the greater part 
of four years, never visited her or questioned her physician during her last 
sickness as to her condition. Three days before the wife died (in May, 1881) 
she conveyed her homestead to her sister, the husband not joining. The 
husband sued the sister of the deceased wife to recover the home place. 
Held: 

(1) The facts above stated were sufficient to show abandonment, 

(2) The wife’s deed conveyed title. Hector v. Knox, 613. 


IMPEACHING WITNESSES. See EVIDENCE, 7. 


1, The testimony of a witness taken by deposition cannot be impeached 
by producing his ex parte affidavit, made three years before, under circum- 
stances not disclosed, and to which his attention was not called when his 
deposition was taken. Marz v. Heidenheimer, 304, 


IMPROVEMENT OF STREETS. See STREETs. 
INADEQUACY OF CONSIDERATION, See Forcep SAt.g, 1. 
INDORSEMENT. See NEGOTIABLE PAPER, 4, 


1. Parol evidence will not be admitted to prove that an indorsement was 
intended to be without recourse against the indorser, when it was not so 
expressed in the indorsement. Cresap v. Manor, 485. 
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INJUNCTION. See DamMaGeEs, 17. EASEMENT, 1. Taxation, 6. 
1. Where a party, having already instituted suit, seeks to enjoin the gale 
of certain property of defendant on the ground of fraud, if the petition for 
injunction contained averments sufficient, if established by proof on the 
final hearing, to entitle the one asking to the relief sought, or if it could 
have been so amended as to state a good cause of action, the court below 
should not have dissolved the injunction and dismissed the case, but should a 
have retained the original cause when asked, so as to give the party seeking e 
the remedy an opportunity of proving the averments of the petition. (Hall fs 
v. McComas., 59 Tex., 484; Pullen v. Baker, 41 Tex., 420; Gaskins v. Peebles, vi 7 
44 Tex., 390; Lively v. Bristow, 12 Tex., 60; Floyd v. Turner, 23 Tex., 294; 
Baldridge v. Cook, 27 Tex., 565; Edrington v. Allsbrooks, 21 Tex., 188; 43 | 
Eccles v. Daniels, 16 Tex., 137; Sims v. Redding, 20 Tex., 387; Fulgham », i 

‘ Chevallier, 10 Tex., 518, cited and approved.) Washington County v, 
° Schulz, 32. 

° 2. A petition for injunction having sought to restrain all persons from 
enforcing a certain judgment alleged to be void, a partnership firm volun- 
tarily intervened, and defenses accruing since the rendition of the judg- 
ment were set up by plaintiff to intervenors’ petition. Held, that it was 
error to permit the intervenors to withdraw from the case and thereby de- 
feat the right of p!aintiff to have the benefit of an adjudication between 
them and himself. Dunlap v. Southerlin, 38. 

3. An application for injunction, made by the defeated party in a suit, and 
based on the fact that he was misled as to the time of the adjournment of 
the term at which the judgment was rendered, whereby he was prevented 
from obtaining an order giving time after adjournment to make up a state- 
ment of facts, should not be granted, even if due diligence in the former 
cause was shown, unless it is made to appear that the judgment would prob- 
ably have been reversed on appeal. Ratto v. Levy, 278. 

4. In such a proceeding the petition should set forth in substance the 
pleadings and facts proved in the former suit. Unless it appears from these 
that there is good reason to believe that a different result would be reached 
by a new trial, equity will not interpose to prevent the enforcement of the 
judgment. Id. 

5. The surety on a bond executed in the course of judicial proceedings, 
and on which a judgment of forfeiture has been rendered, cannot enjoin an 
execution issued under the judgment of forfeiture for causes which he 
might with due diligence have known and pleaded to the suit in which the 
judgment was obtained, and which his negligence prevented him from 
presenting at the proper time. Clegg v. Darragh, 357. 5 

6. The surety on a claim bond, after judgment of forfeiture, sought to f 
enjoin the execution on the ground that the principal (which was a corpo- 
ration) never executed the bond, but that its name was signed thereto with- 
out authority. The surety made no effort for eight months to ascertain 
whether the attorney who assumed to represent the principal had author- 
ity; his co-surety was dead; the residence of the corporation was in a dis- 
tant state, and the surety took no steps to defend against proceedings on 
the bond. Held, that he was not entitled to injunction. Jd. 

7. In such a proceeding: by injunction, the sheriff and the executrix of 
a co-surety being parties defendant, it was proper on a dissolution of the 
injunction to dismiss the suit, no question being raised as to the ability of 
the estate of the deceased co-surety to make contribution, and no applica- 
tion being made to continue the cause as an original proceeding against the 
co-surety for contribution, Jd, 
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INJUNCTION — continued, 
8. The supreme court will not reverse the action of the district court in 
giving or refusing damages on the dissolution of an injunction unless there 
appears to have been manifest error or mistake of law. Id. 


INNOCENT PURCHASER. See EstToppet, 1. 
3! 1. A purchaser of land is not charged with notice of a claim thereto after- 
’ wards asserted by a tenant in possession, who was a tenant of his vendor 
at the time of the purchase. Under such circumstances the mere occu- 
Ei 7 pancy of the land by the tenant cannot be held to require an inquiry to be 
| prosecuted further than to ascertain the existence of the tenancy. Smith 
| v. Miller, 72. 

2. The effect of possession of land by a third party is simply to put per- 
sons desiring to purchase on inquiry ; it does not a~ termine what the inquiry 
shall be, or of whom it shall be made. (Citing Eylar v. Eylar, 60 Tex., 
819.) Id. 

3. If one known to be a tenant in possession under a vendor afterwards 
asserts title as against the purchaser, under an unrecorded title from a 
former vendor, about which he was ignorant when he accepted the tenancy, 
his occupancy of the land cannot charge the purchaser with notice of any 
right in him inconsistent with his tenancy. Id. 

4, Under such circumstances, nothing short of a repudiation of the ten- 
ancy, brought home to the purchaser before the purchase, can charge the 
purchaser with notice of the tenant’s title. Id. 





INSANE. 

1, A judgment rendered by a court of competent jurisdiction against one 
who was non compos mentis at the time of its rendition is binding upon 
him and on those holding in privity with him, so long as it remains unre- 
versed, and not affected by some direct proceeding instituted to annul it. 
(Citing Lamprey v. Nudd, 29 N. H., 308; Wood v. Bayard, 63 Penn. St., 821; 
Johnson v. Pomeroy, 31 Ohio St., 248, and other cases.): Ewing v. Wilson, 88. 

2. Such a judgment is conclusive, in trespass to try title, as to all matters 
affecting title which might have been litigated, and is binding upon parties 
and privies until reversed or set aside by some direct proceeding. Id. 

3. In a suit to set aside a deed, purporting to be the act of the grantor, on 
the ground of mental incapacity at the time of its execution, the court will 
not set aside the verdict of a jury, finding that he was non compos mentis 
at the time, if there was evidence sustaining the verdict, on the ground that 

there was evidence which would have sustained a different finding. Hei- 
| denheimer v. Thomas, 287. 

4, The right and power of the wife, who has been abandoned by her hus- 
band, to sell as a feme sole her separate estate, or, when necessary for the 
support of her family, the common property, is well established. The de- 
sertion and absence are the foundation of the right, coupled with necessity 
for asupport. But that rule is not broad enough to validate a deed by hus- 
band and wife to the homestead, made when the husband is non compos 
mentis, though the wife properly acknowledge it, when the conveyance is 
made to pay a debt already due from the husband. In a case where the 
homestead constituted the entire property of the wife, to give validity to 
her deed under such circumstances would be to disregard the reason of the 
law, founded in the necessity for a support which authorizes her sometimes 
during coverture to act as a feme sole. Id. 

5. The language in Forbes v. Moore, 32 Tex., 200, which seems to indicate 
a different rule, must on that point be regarded as obiter dicta. Id, 





Sa ances ctl 


q 

















778 ; INDEX. 





INSANE — continued. 

6. No power exists in the wife alone to alienate the separate property of 
the husband, who is insane, or of the community during the period of hig 
insanity. Id. 

7. The Revised Statutes (arts. 2621, 2653, 2670, 2660) make provision for 
the support of the family and the education of the children of insane pey- 
sons, in obedience to orders of the courts, when necessary. (Leggate », 
Clark, 111 Mass., 308, reviewed.) Id. 


INSOLVENCY. See ASSIGNMENT FOR CREDITORS. STOPPAGE IN TRANSITU. 
INSURANCE. See Fire INSURANCE. 


INTEREST. See County TREASURER, 1. 
1, When a party is entitled to recover damages for the wrongful destrue- 
tion of his property, interest on its value should be allowed from the date 
of its destruction. T. & P. R’y Co. v. Tankersley, 57. 
2. Judgment against a defaulting treasurer, for school funds intrusted to 
his custody as such, should bear interest from the first of the year succeed- 
ing his default. Simons v. County of Jackson, 428. 


INTERLOCUTORY ORDER. See AppraL, 1, 2. 
INTERVENTION. See INJUNCTION, 2. 


JUDGMENT. See CONFESSION OF JUDGMENT, 1. RES ADJUDICATA. 

1. Although two verdicts were found by the jury, that only will be con- 
sidered as the proper verdict upon which the judgment is based; nor is it 
necessary that the verdict be incorporated in the judgment, with or without 
the signature of the foreman of the jury attached thereto. McKinnon vy. 
Reliance L. Co., 30. 

2. Every judgment, when ambiguous as to the party or parties in favor 
of or against whom it is rendered, must be read in the light of the entire 

~ record of the cause in which it was rendered. (Wilson v. Nance, 11 Humph., 
(Tenn. ), 191; Fowler v. Doyle, 16 Iowa, 535; Bell v. Massey et al., 14 La, 
Ann., 831; Leviston v. Swan, 33 Cal., 484; Beers v. Shannon, 73 N. Y., 297; 
Hays v. Yarborough, 21 Tex., 489; Little v. Birdwell, 27 Tex., 692, cited and 
approved.) Dunlap v. Southerlin, 38. 

8. A judgment rendered in favor of a party not before the court, upon a 
cause of action accruing to other parties, is void, and no execution can le- 
gally issue in favor of such party on such judgment. Id. 

4. A court has no more power, until its action is called into exercise by 
some kind of pleading, to render a judgment in favor of a party than it has 
to enter a judgment against him until he has been brought within its juris- 
diction by some method known to the law; nor will it be presumed, in the 
face of a record which shows that certain named plaintiffs were seeking 
and entitled toa judgment, that the court rendered judgment in favor of 
some person not shown to be before it seeking relief. Jd. 

5. Such judgment, being void as to a person in no wise a party to the suit, 
would not be binding on him; nor would it be a bar to an action brought by 
him, showing himself at the time such judgment was rendered to have been 
the legal owner of a note, the basis of that judgment, and affecting the de- 
fendant with knowledge of that fact at the time the void judgment was 
obtaine!, The burden of proof as to the binding force of such judgment as 
to him would rest with the party against whom such judgment was ren- 
dered. Id. 

6. No lapse of time can make that a judgment in favor of a person not a 
party to the suit which was not a judgment at the time it was entered, Id, 
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JUDGMENT — continued. 


7. A petition for injunction having sought to restrain all persons from 
enforcing a certain judgment alleged to be void, a partnership firm volun- 
tarily intervened, and defenses accruing sinee the rendition of the jucg- 
ment were set up by plaintiff to intervenors’ petition. Held, that it was 
error to permit the intervenors to withdraw from the case and thereby de- 
feat the right of p'aintiff to have the benefit of an adjudication between 
them and himself. Jd. 

8. To render a judgment of the district court liable to collateral attack for 
want of service or notice to defendant, against whonr the judgment was 
rendered, it is necessary that the absence of notice or service should appear 
affirmatively on the face of the proceedings in which the judgment was 
rendered. Mikeska v. Blum, 44. 

9. A judgment obtained by fraud is not for that reason subject to a col- 
lateral attack. It is voidable only, and remains a valid judgment, unless 
annulled by some proceeding having for its object to set it aside; it cannot 
be collaterally attacked. Id. 

10. A judgment rendered in a suit founded on an obligation before its 
maturity is not subject to collateral attack. Jd. 

11. A judgment rendered by a court of competent jurisdiction against 
one who was on compos mentis at the time of its rendition is binding upon 
him and on those holding in privity with him, so long as it remains unze- 
versed, and not affected by some direct proceeding instituted to annul it. 
(Citing Lamprey v. Nudd, 29 N. H., 303; Wood v. Bayard, 63 Penn. St., 321; 
Johnson v. Pomeroy, 31 Ohio St., 248, and other cases.) Ewing v. Wilson, 88. 

12. Such a judgment is conclusive, in trespass to try title, as to all matters 
affecting title which might have been litigated, and is binding upon parties 
and privies until reversed or set aside by some direct proceeding. Id. 

13. There is no error in rendering judgment on the last day of the term of 
court, when the cause is submitted to the court on that day. For this, rule 
65 for the government of district courts makes special provision, Stark v, 
Miller, 164. 

14. Statements of irregularities practiced by a district judge, in interlin- 
ing a judgment after its entry, will not be noticed by the supreme court 
when made only in the briefs of counsel, with nothing in the transeript to 
sustain them. Id. 

15. The entries made by a district judge on his docket are for his own 
convenience and that of the clerk in making his entries. They form no part 
of the record, and, in case of a discrepancy between such entries and those 
made in the records of the court by the clerk, the latter must prevail. Id. 

16. An application for injunction, made by the defeated party in a suit, and 
based on the fact that he was misled as to the time of the adjournment of 
the term at which the judgment was rendered, whereby he was prevented 
from obtaining an order giving time after adjournment to make up a state- 
ment of facts, should not be granted, even if due diligence in the former 
cause was shown, unless it is made to appear that the judgment would prob- 
ably have been reversed on appeal. Rattov. Levy, 278. 

"17. In such a proceeding the petition should set forth in substance the 
pleadings and facts proved in the former suit. Unless it appears from these 

that there is good reason to believe that a different result would be reached 
by a new trial, equity will not interpose to prevent the enforcement of the 

judgment, Id. 

18, When issues on facts are found by the court, and its judgment pro- 
nounced on conclusions of law announced, the failure to find on a material 
issue about which the testimony is conflicting will be cause for reversal of 
the judgment. Marx v. Heidenheimer, 304. 








INDEX. 





JUDGMENT — continued. 

19. A judgment may be amended, at a term of court held after the one at 
which the judgment entry was made, by inserting therein the name of one 
of the parties to the cause, omitted through mistake, when the notes upon 
the docket of the presiding judge furnish data by which to make the cor- 
rection. Whittaker v. Gee, 435. 

20. Such amendment may be made after the dismissal of an appeal, based 
on the defect inthe judgment. Id. 

21. The omission of the clerk to entera judgment, the character of which 
is apparent from the entry made by the judge on his docket, cannot preju- 
dice the rights of one who obtained it. The correction may be made on 
motion of a party, made in answer to a motion by the opposite party to rein- 
state the cause, when all the parties are brought before the court. Jd. 

22. This case distinguished from Lewis v. Arambould, 55 Tex., 611. Jd, 

23. A judgment rendered against a firm, when in the proceeding wherein 
it was rendered there was service on but one of the firm, will bind the 
partnership real estate, and the individual land of the member of the firm 
served with process, situate in the county where it is recorded, but not 
the separate property of the members of the firm not served. Putten v, 
Cunningham, 666. 

JUDGMENT LIEN, 

1. When a party, having taken steps to appeal from a judgment of the 
district court against him, fails to file the transcript by the return day of 
the proper assignment, and abandons it, the appeal will be considered as 
having terminated with the return day, and execution may thereafter issue 
at any time on the judgment. If, in such a case, no execution has issued 
on the judgment within twelve months, the lien is lost. Muller v. Boone, 91, 

2. After a lien is lost, the record of the abstract of the judgment cannot 
reinstate or revive it. Jd. 

JUDICIAL ACTS. 
1. The statute does not require the public offices of the state to be closed 
on legal holidays, nor prohibit the courts from transacting business. In 
enumerating what is forbidden to be done on a holiday, and leaving the per- 
formance of other things discretionary, it is manifest that judicial acts, not 
specially prohibited, which are performed on that day, are net void. H., £, 
& W. Tex. R’y Co. v. Harding, 162. 

2. It is too late to object for the first time in the supreme court to the 
fact that a writ of inquiry was executed in the district court on a legal holi- 
day, and on which writ a judgment was afterwards rendered. If the objec- 
tion were good it should have been made in the court below,—to set aside 
the proceedings for irregularity. Id. 


JUDICIAL QUESTIONS. See EXxecuTIon, 2. 


JUDICIAL SALE. See EXecuTion. Forcep SALg. 


JURISDICTION. See ATTACHMENT, 11. ELgEctTions, 1, 2, 4,10. MorTGaGeE, 
1. POLITICAL QUESTIONS. SEQUESTRATION, 3. TRIAL OF RIGHT OF PROP- 
ERTY, 2. 

1. A court has no more power, until its action is called into exercise by some 
kind of pleading, to render a judgment in favor of a party than it has to 
enter a judgment against him until be has been brought within its jurisdie- 
tion by some method known to the law; nor will it be presumed, in the face 
of a record which shows that certain named plaintiffs were seeking and en- 
titled to a judgment, that the court rendered judgment in favor of some 
person not shown to be before it seeking relief. Dunlap v. Southerlin, 38, 
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JURISDICTION — continued. 


2. Suit was brought and an attachment obtained against defendants. 
Property of defendants was garnished in the hands of third parties. The 
attachment was quashed for want of jurisdiction, and the case appealed, 
Held: 

(1) That garnishments are dependent upon the validity of the attachment 
upon which they are founded, and upon the jurisdiction of the court over 
the case in which they and the attachment were issued. 

(2) That when the court had decided its want of jurisdiction and dismissed 
the suit, all subsequent proceedings, including garnishments, were dismissed 
also. Holek v. Phoenix Ins. Co., 66. 

8. Where a county commissioners’ court ordered a third class road to be 
changed into one of the second class, without complying with the statutory 
enactments in regard to establishing public roads and compensating the 
owners of land over which they pass, held: 

(1) That the opening a second class road imposed greater burdens upon the 
land than would have been imposed by the opening of a third class road. 

(2) That such a taking without compensation to the owner is in violation 
of art. I, § 17, of the constitution. 

(83) That had the county court proceeded as required by statute, the district 
court would have had no appellate jurisdiction over its decisions; but if it 
proceeded contrary to the statutes; the district court had jurisdiction, 
Bounds v. Kirven, 159. 

4. Where an individual has a right given by statute to be a member of a 
society created by statute, the courts will interfere to protect that right, re- 
gardless of the question of property. (Citing The People v. Medical Society, 

2 N. Y., 187.) Manning v. San Antonio Club, 166. 

5. An incorporated society, organized for literary purposes, but having 
neither capital stock nor corporate property, adopted the following by-law: 
‘‘ Any member shall forfeit his membership to the club whose conduct shall 
be pronounced by a vote of the majority of the board of directors present 
at a meeting to have endangered the welfare, interest or character of the 
club.” Under that by-law a member was expelled. Held, that in the ab- 
sence of a by-law requiring the member to be notified of the fact that he 
was to be tried, the action of the directors, though without notice, will not 
be revised by the courts. Id, 

6. When suit was brought in the district court upon a contract upon 
which (aside from a claim for damages on account of its alleged breach) 
there were due less than $500, according to the averments of the peti- 
tion, but in addition thereto $3,000 were claimed as damages resulting 
from a breach of the contract, it was held that a plea to the jurisdiction on 
account of the amount in controversy was properly overruled. Farrar v. 
Beeman, 175. 

7. Jurisdiction, so far as matter or amount in value is concerned, must 
be determined by the petition; and the question is concluded by its aver- 
ments in so far as they state facts in relation to the thing in controversy 
unless it otherwise appears that an attempt has been made toconfer juris- 
diction by averments improperly. Dwyer v. Bassett, 274. 

8. In actions sounding in damages, the amount of damages claimed, 
and not the amount of the verdict, determines jurisdiction. In actions 
ex contractu, the amount claimed determines jurisdiction, if it is not made 
to appear that a fraud upon jurisdiction has been attempted by improper 
averments in the petition. Id. 

9. Ina case admitting of reasonable doubt as to whether the amount in 
controversy is within the jurisdiction, and where the plaintiff might have 
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JURISDICTION — continued. 
had reasonable grounds to believe that he could recover a sum within the 
jurisdiction of the court, the ease will not be dismissed, for all intendmentg 
in a doubtful case are in favor of the jurisdiction. Jd. 

10. The question of a fraud on jurisdiction can only be raised by proper 
averments presenting that issue, which must be determined under appro- 
priate instructions, Id. 

11. The court was asked to charge a jury on the question of jurisdiction 
as follows: ‘*‘ The defendant has pleaded that this court has no jurisdiction 
of the subject-matter, and wants the jury to say how much is really in con- 
troversy inthissuit. . . . Then what is the real amount in controversy,” 
Held, that a refusal to give the charge was proper; for the jury might 
probably have thought that the ‘‘real amount in controversy” was only 
such sum as they thought, under all the evidence, the plaintiff ought to 
have recovered. Id. 

12. Jurisdiction over attachment proceedings is part of the general juris- 
diction conferred on the courts in which they are cognizable, and the same 
presumption will be indulged in favor of that jurisdiction as in other cases, 
and the same intendments in favor of the officer executing the writ of at- 
tachment. Willis v. Mooring, 340. 


JURY. See Questions or Law AnD Fact. 
JURY FEE. 
1."Article 3066 (Rev. Stat.), regarding the deposit of a jury fee by the 
party demanding a trial by jury, is not mandatory in requiring its deposit 
with the clerk on the first day ef the term of court, (Following Hardin 


v. Blackshear, 60. TexX., 132, and Berry v. T. & N. O. R’y Co., 60 Tex., 654,) 
Gallagher v. Goldfrank, 473. 

2. A jury was demanded on the first day of the term, and the jury fee 
paid on the second day: Held, that when no injary resulted to the opposing 
party, and neither the business of the court nor the trial of the cause was 
delayed thereby, the jury fee should have been accepted and the jury 
allowed. Id. 


JUSTICES’ COURTS. See Citation, 2. Tria oF Ricut or Property, 2. 
1. Proceedings before justices of the peace should be treated with liberal 
indulgence. J. & G. N. Ry Co. v. Philips, 590. 


LACHES. See InsuncTion, 6. LIMITATIONS. 

1. Inan equitable proceeding te remove cloud from title, caused by a 
sheriff's sale and deed to the land, begun fourteen years after the sale com- 
plained of, held, that the long delay, unexplained, was fatal to the action. 
Haskins v. Wallet, 213. 


LAND CERTIFICATE. 

1, An agent was placed in possession of a genuine conditional land cer- 
tificate, in 1839 or 1840, to locate the same, by one not shown to have been 
the true owner, which, after obtaining possession of the unconditional cer- 
tificate, he located. About twenty years after receiving the certificate, the 
party who thus received it, hearing of the death of him who delivered 
it to him, asserted claim to the land covered by the certificate and patent 
which had been issued to the heirs of the grantee: Suit was brought by 
the true owner to recover the land in 1880, Held, that the party who 
thus received the certificate to locate could not resist the claim of the true 
owner, under a claim for services. Lapse of time cannot avail him as a 
defense. In this case there was no such adverse possession shown as would 
bar the right of the true owner. Little v. Weatherford, 638, 
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LANDLORD AND TENANT. See Limitations, 2. 


1. In foreclosing a landlord s lien on a hotel, which was rented and used 
as such by the wife, under a valid contract of lease made by the husband 
as her agent, the furniture in the hotel claimed by the wife was subject to 
the lien, whether the same was separate or community property. Bies- 
enbach v. Key, 79. 

2. If, however, the husband rent property as agent of his wife, which 
is not necessary for herself, her children or her separate property, her sep- 
arate estate would not be bound. Id. 

8. The landiord’s lien attaches upon whatever property the lessee, or his 
vendee who has bought it not in the ordinary course of business, has on 
the rented premises when the warrant issues and is levied, and this without 
reference to the time when the debt for rent accrued. Block v. Lutham, 414. 

4. The acceptance of a collateral promise of one who purchases the stock 
of goods of the tenant, to pay the rent, will not of itself operate as a release 
of the landlord’s lien. Id. 

5. A voluntary written obligation executed by a purchaser from the 
tenant, on a consideration moving from the tenant and not from the land- 
lord, whereby the obligor binds himself to pay for the tenant the rent, does 
not operate a release of the landiord’s lien, the enforcement of which is 
sought against goods purchased, not in the ordinary course of business, and 
found and seized for rent on the premises. Nor in such a case can the land- 
lord who has seized the goods be compelled by other attaching creditors 
who attack the purchase of the gocds as fraudulent, to resort first to the vol- 
untary promise of the purchasers to pay rent, before seeking satisfacti6n out 
of the goods themselves, seized under distress warrant. (Cannon v. Kreipe, 
14 Kans., 326; Calloway v. The Bank, 54 Ga., 573; Denham v. Williams, 39 
Ga., 312; Jervis v. Smith, 7 Abb. Pr. (N. 8.), 221, cited and approved.) Jd. 


LANDLORD'S LIEN, See LANDLORD aND TENANT, 1-5. 


LAND TITLES. See AccRETIONS. BOUNDARIES. COMMUNITY PROPERTY. 


DEED. ESTOPPEL, 1. INNOCENT PURCHASER. 

1. An application for the purchase of land, made before the law of Janu- 
ary 22, 1883 (Gen. Laws, p. 2), went into effect, when unaccompanied with 
any further act to acquire the land, conferred no vested right in the same, 
and the act above referred to, withdrawing the land from sale, prevented the 
subsequent acquisition of title thereto by compliance with the terms of the 
acts by which the land was placed on the market. State v, Work, 148. 


LAPSE OF TIME. See Trusts, 1, 2. 


1. No lapse of time can make that a judgment in favor of a person not a 
party to the suit which was not a judgment at the time it was entered. Dun- 
lap v. Southerlin, 38. 

2, An agent was placed in possession of a genuinue conditional land cer- 
tificate, in 1839 or 1840, to locate the same, by one not shown to have been 
the true owner, which, after obtaining possession of the unconditional cer- 
tificate, he located. About twenty years after receiving the certificate, the 
party who thus received it, hearing of the death of him who delivered it to 
him, asserted claim to the land covered by the certificate and patent which 
had been issued to the heirs of the grantee. Suit was brought by the true 
owner to recover the land in 1880. Held, that the party who thus received 
the certificate to locate could not resist the claim of the true owner, under a 
claim for services. Lapse of time cannot avail him asa defense. In this 
case there was no such adverse possession shown as would bar the right of 
the true owner. Little v. Weatherford, 638. 


InveEx. 





LATENT AMBIGUITY. See DEEp, 4. 
LEADING QUESTIONS. See DEposirTions, 1. 
‘LEGISLATIVE PROCEEDINGS. See Liset, 6. 
LETTERS. See Evipence, 5. 

LIBEL. 

1, A libel, as defined in the statute, may be committed by either mak- 
ing, writing, printing, publishing, selling or circulating the malicious state- 
ment with intent to injure another. Belo v. Wren, 686. 

2. Each act of either making, publishing or circulating a libel being a 
separate offense, it results that the circulation of a newspaper containing a 
libelous statement, beyond the limits of the county in which the paper 
issues, is an offense, no matter what may have been done with it in the 
county where the press of the paper is operated. Id, - 

8. A libel is circulated wherever the paper containing the libelous 
matter is sold or distributed. The fact that the libel may have been 
perpetrated by a publication or circulation of it in one county does not 
render it less a crime to circulate the paper containing the libelous article 
in other counties. It results that under article 1193, Revised Statutes (Ex. 8), 
a@ suit may be brought for damages for libel in any county in Texas in 
which the paper containing the libelous statement is circulated. Id. 

4, The public is not regarded as having such an interest in proceedings 
embodying defamatory matter as will outweigh the necessity of protecting 
the character of individuals, unless the proceedings are of a legislative or 

. judicial character. (Following Cooley's Const. Law, p. 558.) Id, 

5. For the publication of proceedings of a quasi judicial character to 
be privileged, they must have transpired before a body having the power 
to hear and determine matters submitted to its jurisdiction by the volun- 
tary consent of its members. Cooley, Const. Lim., 448. Its judicial char- 
acter alone prutects it, and to give it such character it must have authority 
not only to hear, but to decide, matters coming before it, or to redress griev- 
ances of which it takes cognizance. (Following Barrows v. Bell, 7 Gray, 
801.) Id. 

6. For the publication of matter otherwise libelous to be protected asa 
privileged matter on account of its being part of a legislative proceeding, 
the proceeding must not have been preliminary, ex parte, and secretly 
conducted; if preliminary and ex parte, the proceedings must at least have 
been openly conducted and subject to the inspection of the public. Jd. 

7. A committee was created by the legislature, from its members, to sit 
after its adjournment, and for the purpose of obtaining evidence by 
which the state’s counsel might be guided in instituting criminal prosecu- 
tions against the perpetrators of land frauds and forgeries. It was not 
the purpose of the committee to do anything in aid of legislation or to report 
to any body; it determined nothing, exercised its judgment on no question 
requiring its judicial action, and evidence taken before it, being ex parte, 
could not afterwards be used in judicial proceedings. Parties whose con- 

duct was the subject of inquiry before it were not permitted to appear, 
and its proceedings were conducted in secret, with closed deors, the public 
being excluded. The evidence, after being taken before the committee, 
was to be filed, and it was filed, in the attorney-general’s office, where a 
copy of it was procured, containing libelous matter, which was published 
in anewspaper. Held: 

(1) The committee was an irregular and irresponsible committee, exercis- 
ing doubtful powers, and formed for no purpose connected with the duties 
of the body from which it derived its appointment. 
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LIBEL — continued. 
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(2) The proceedings of such a committee have no claim to be regarded 
even as a preliminary examination, in the legal sense of the term. ; 

(83) The public policy which required the proceedings to be kept secret 
was violated by their publication in the newspaper. 

(4) The proceedings of such a committee, when published, cannot be re- 
garded as privileged, and the publisher, if the matter be defamatory, is 
responsible in damages to the party injured, Jd. 

8. Every facility should be allowed for the quick dissemination of use- 
ful facts, and the freedom of the press should not be restrained further than . ‘ 
is absolutely necessary to protect private character from falsehood and 
slander. Id. 

9. The plastic nature of the common law will not allow the courts, in 
deference to the improvements of modern times, and the advance of news- 
paper enterprise, to so vary the cardinal principles of the law of libel that 
testimony libelous in its nature, required by the policy of the law to be kept 
absolutely secret, may be published in the columns of a newspaper. Id. 

10. The amount of damages in a libel suit is left largely to the discretion 
of ajury. They may take into consideration the motives of the publica- 
tion, while evidence as to the mode and extent of the publication is at all. 
times admissible. Jd. 

11. Com. v. Blanding, 3 Pick., 304; Rex v. Gridwood, 1 Leach, 142; Rex 
v. Burdett, 4 Barn. & Ald., 95; Sanford v, Bennett, 24 N. Y., 20; Barrows 
v. Bell, 7 Gray, 8301; McCabe v. Cauldwell, 18 Abb. Pr., 377, cited and ap- 
proved. The following elementary writers cited, as sustaining the principles 
announced by the decision: 1 Bishop, Crim. Practice, §§ 53, 57, 61; ,Odg. on 
Libel, 532; Cooley’s Const. Law, 568 and note, and Flood on Libel, 193, 194, 
244. Id. 


LIENS. See ASSIGNMENT FOR CREDITORS, 8, 4, 9, 10. ExrcuTion, 4, JUDG- 


MENT LIEN. LANDLORD AND TENANT, 1, 2. VENDOR’sS LIEN, 


LIFE ESTATE. See Partirion, 8, 4. 
LIMITATIONS. See Execution, 3. Fire Insurance, 4. LAPSE OF TIME, 


TRIAL OF RIGHT OF PROPERTY, 2. VENDOR'S LIEN, 2. 

1. An action of trespass to try title to certain lots, bought at a sale for taxes 
due on them, was against persons holding them under claim of right, The 
defendants pleaded the ten years’ statute of limitation. Held: 

(1) That if the tax deed was valid, and any title passed, it was only such 
as the real owner of the land had at the time of the sale, 

(2) That such a purchaser stands in relation to persons in possession under 
claim of right, but with no title, just as the real owner would stand had 
there been no sale, ‘ 

(3) That if there had been no tax sale, and the suit had been instituted by 
the real owner at the time it was, if his right of action would have been 
barred by the statute of limitation, so would that of the purchaser at tax 
sale, or those holding under him. Jordan v. Higgins, 150. 

2. When a landlord places a tenant on a tract of land claimed by him, 
and designates by metes and bounds the subdivision of the tract as the 
portion which the tenant is to occupy, the possession of the tenant, on a 
question of limitation, can inure to the landlord’s benefit only to the extent 
of the designated metes and bounds set forth in the lease. If the possession 
be that of one owning an undivided interest in the whole tract, it inures to 
the benefit of the tenants in common owning the other undivided interests, 
so long as the tract remains undivided, Read v. Allen, 154. 
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LIMITATIONS — continued. 
3. When naked possession alone is relied on as constituting title to land, 

there must be an actual occupancy of the land, and the possession cannot 

be extended by construction beyond that actual occupancy. Bracken y, 
Jones, 184. 

4. Possession of land to sustain limitation must be actual, continued, 
visible, notorious, distinct and hostile. Jd. 

5. While the true owner is chargeable with knowledge of the boundaries 
of his land, he cannot be affected with notice that an adjoining proprietor 
has encroached by his fence a few feet over the line for the purpose of ac- 
quiring six hundred and forty acres of his land under the ten years’ statute, 
Id. 

6. The rule is different where the party who sets up limitation entered 
under a recorded deed, which on its face discloses a conflict and assumes to 
convey title to the land occupied. In such case the true owner, whose land 
is held adversely, is notified of the adverse claim. Jd.* 

7. See this case for facts under which it was held that adverse possession 
for twenty-three years entitled the occupant to hold, under the ten years’ 
statute of limitation, only the land actually inclosed and occupied. Jd, 

8. No limitation will run in favor of a tenant in common in possession 
against his co-tenant until after notice that the possession is adverse is 
brought home to him. Moody v. Butler, 210. 

9. Proof of the payment of taxes, in support of a plea of limitation, is 
admissible, without reference to whether the land was duly assessed for 
taxes or not. Haskins v. Wallet, 213. 

10. Held, that the refusal to charge that ten years would bar a suit 
to cancel a sheriff's deed was error, in a case where the point was fairly raised 
by pleading. Id. 

11. Though the running of limitation was once stopped by the in- 
stitution of this suit, yet the appellant by pleading shifted his ground, 
abandoning the original cause of action. Afterwards, and when, if limita- 
tion had continued to run, the bar would have been complete, he amended 
again, seeking a recovery on the cause of action originally relied on. Held, 
that limitation applied, and the abandonment of the cause of action first 
relied on had the same effect regarding limitation as if the suit had never 
been instituted. Bigham v. Tulbot, 271. 

12, Article 3202 0f the Revised Statutes, which limits, among other things, 
the right of a party to bring an action for malicious prosecution to one «© 
year after the cause of action shall have accrued, has no application to a 
claim for exemplary damages based on the wrongful suing out of an 
attachment. The term ‘malicious prosecution,” as used in that article, re- 
fers toa criminal proceeding, and not to a prosecution as involved in a civil 
action. Bear Bros. v. Marx, 298. a 

13. By the decree of a court of competent jurisdiction, rendered in 1868, 
land, with all its increase, rents and profits, was decreed to be the separate 
property of the wife, and was set apart for her separate use and for the 
education and maintenance of her children. The husband died in Septem- 
ber, 1877. Suit was brought in February, 1881, by a creditor of the com- 
munity to subject property alleged to have been purcliased with the pro- 
ceeds of crops raised on the land, and which had been claimed by the wife 
as separate property from the date of her husband’s death. Held: 

(1) That the claim to subject the property was barred by limitation. 

(2) That the decree was conclusive of the wife’s right thereto, Young v. 
Willis, 388. 

14, No lapse of time will bar the cestui que trust from enforcing a result- 
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ing trust, so long as the trust relation is admitted, and there is no adverse 
holding by the trustee or those claiming under him, Cole v. Noble, 482. 

15. In constructive trusts the rule is different. There limitation runs 
from the time at which the cestui que trust could have indicated his right, 
by action, or otherwise. Id. 


LIQUIDATED DAMAGES. See Damaags, 6-8, 

LITTORAL RIGHTS. See Sea SHORE. 

LOCAL ASSESSMENTS. See STREETs, 1-17. 

LOCAL IMPROVEMENTS. See Streets, 1-17, 

LOST DEED. See BouNDARIES, 3. 

LOST INSTRUMENT. See CoNFESSION OF JUDGMENT, 1, 

LUNATIC. See INSANE, 

MALICE. 

i. In a legal sense, any unlawful act done wilfully and purposely to the 

injury of another, is, as against that person malicious. In this sense it does 
not imply malignity or corruption in the proper use of those terms; but any 


improper motive actuating one who sues out a writ of attachment refders 
the act malicious. Carothers v. McIlhenny, 138. 


MALICIOUS ATTACHMENT. See ATTACHMENT, 8-15. 
MALICIOUS PROSECUTION. See Limitations, 12, 


MANDAMUS. 

1. A mandamus to an inferior court lies only in case where the act directed 
to he performed requires no exercise of judicial discretion. Hence, a man- 
damus could not be used to revise a judgment of an inferior court dis- 
missing an appeal for want of a sufficient appeal bond. Ewing v. Cohen, 
482. 

2. Though mandamus is the proper remedy to enforce the performance of 
a ministerial act, when there is no other adequate legal remedy, yet the con- 
verse of that proposition, that when there is no other legal remedy the writ of 
mandamus may always be resorted to, is not true. Jd, 

8. See statement of this case for allegations in a petition for mandamus to 
compel a surveyor to make a survey, held sufficient. Texas Mexican R’y Co. 
v. Locke, 623. 

MARRIED WOMEN. See ACKNOWLEDGMENT, 1. COMMUNITY PROPERTY. 
HoMESTEAD. HUSBAND AND WIFE. SEPARATE PPOPERTY. 

MARSHALING ASSETS, See LANDLORD AND TENANT, 5. 

MASTER AND SERVANT. See NEGLIGENCE. 

MEASURE OF DAMAGES. See Damages, 2-4, 11, 17, 22, 23, 29, 32-34, 37. 

MINISTERIAL ACTS. See MANDAMUS, 2. 

MISTAKE. See Bangs, 1, 2. 

MORTGAGE. See Homestrap, 1. STATUTE OF FRAUDS, 3. 

1. One owning a farm beyond the county of his residence executed a mort- 
gage upon it in 1881, and upon the crops of corn and cotton to be produced 
thereon during the year 1882, tosecure the nepayment of advances made to 
make the crop for 1882 and to supply the farm, and plaintiffs (the mort- 
g gees) were authorized to sell all of said property, including the cotton, 

to pay the debt. An agent, left by the mortgagor upon the place, to super- 















MORTGAGE — continued. 





intend, make the crop and purchase supplies, as needed, under the mortgage, 
assumed to be unable to save the crop without further advances, and gave 
another mortgage on the crop of 1882, the proceeds of which were applied 
to its satisfaction by the agent and mortgagee. Had such proceeds of the 
crops been appropriated to discharge the mortgage made by the owner, 
they were sufficient to have discharged it. Ina suit by the mortgagee to 
recover on the original advances which he claimed payment for, and to 
foreclose the mortgage, the owner pleaded to the jurisdiction. Held: 

(1) A power of attorney given by the owner to the agent, to mortgage 
stock upon the farm, executed before the mortgage and given for a tempo- 
rary purpose, was not sufficient to infer an authority in such agent to execute 
the second mortgage. 

(2) The proceeds resulting from the crop produced in 1882, when paid to 
the mortgagee, should have been appropriated in payment of the debt 
secured by the mortgage executed by the owner of the farm. 

(3) The proceeds being sufficient to pay that debt, and the owner residing 
out of the county in which he was sued, the plea to the jurisdiction should 
have been sustained. Skaggs v. Murchison, 3438. 

2. If, looking to an entire written instrument, regarded either as standing 
alone, or read in the light of surrounding circumstances, it appears to have 
been given as a security, it will be considered as a mortgage of the property 
conveyed by it, though it may contain no terms of defeasance. Hence, 
though an instrument conveying goods did not provide that it should be 
void on the payment of a sum of money by the grantor, yet required the 
grantee to dispose of the goods in a stipulated time, and to apply the pro- 
ceeds to paying a debt due the grantee from the grantor, and to return to 
the latter the remainder of the property then left undisposed of in the hands 
of the grantee, it was held to bein effect a mortgage. Nat. Bank of Texas 
v. Lovenberg, 506. 

3. But though in effect a mortgage, if at the time of its execution there 
was a secret agreement that the grantor should remain in possession of the 
goods and sell them, and he did so remain in possession with the consent of 
the grantee, and they were by him exposed to sale, held: 

(1) That the instrument, taken in connection with the cotemporaneous 
verbal agreement, and the conduct of the parties in accordance therewith, 
was clearly within the prohibition of the seventeenth section of the act of 
March 24, 1879, regulating assignments for the benefit of creditors, 

(2) Though that section was enacted solely in reference to merchants, it 
was passed with the general design to prevent collusion between debtor and 
creditor to the prejudice of all others, and a mortgage with a cotempora- 
neous verbal agreement that the mortgagor shall retain possession of the 
goods and sell them, is, as to creditors, void. Id. 

4. A chattel mortgage under the act of April 22, 1879 (Gen. Laws, 134), is 
not void as between the mortgagor and mortgagee, if not recorded, but is 
void only against purchasers and mortgagees in good faith. Keller v. 
Smalley, 512. 

5. The right to impeach or set aside a mortgage which is fraudulent and 
void, as against the creditors of the mortgagor, does not pass to the 
assignee of the mortgagor, by a voluntary general assignment in trust for 
the benefit of creditors subsequently executed, when unaffected by any 
statute. (Citing Williams v. Winsor, 12 R. L.,9; Gibson v. Warden, 14 Wall., 
248, and other cases.) (Stewart v. Platt, 101 U. S., 735, reviewed and fol- 
lowed.) Id. 


6. A mortgage was executed in June, 1884, to secure a debt by the debtor, 
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MORTGAGE — continued. 

who, in September, 1884, made an assignment for the benefit of such cred- 
itors as would consent to take under it. There was nothing to show that 
the assignment was contemplated when the mortgage was given, or that 
the mortgagor intended by executing it todelay or defraud other creditors, 
or to give a preference over other creditors, or that the mortgagee believed 
that such was the purpose of the mortgagor. Held, construing in this con- 
nection the ninth section of the act relating to assignments, that the as- 
signee did not have the same right to attack the mortgage, which was 
unrecorded, as creditors of the assignor holding liens would have. Id. 

7. If one holding a recorded mortgage lien on land, to secure the pay- , 
ment of a note, represents to another, about to purchase the land from , 
the mortgagor, that there is no lien or incumbrance on the property, and 
that all liens had been discharged, and such other, influenced by such 
representations, purchases the land, with no actual notice of the mortgage, 
and pays for it, such mortgagee, as well as the assignee of the note after 
maturity and after such representations were made, is estopped from the 
enforcement of the mortgage, and the purchaser takes the title free there- 
from. Fielding v. Du Bose, 631. 

8. A chattel mortgage given on a stock of goods to secure the payment 
of a debt was duly recorded. Under the provisions of the mortgage, the 
mortgagee took possession of the goods. On the same day, but after the 
goods were in the hands of the mortgagee, other creditors attached them as 
goods of the mortgagor. Judgment was rendered below in favor of the 
mortgagee. On appeal it was maintained by the appellee that the act of 
March 24, 1879, was void under section 35, article 3, of the state constitution, 
which provides: ‘‘ That no bill shall contain more than one subject-matter, 
which shall be expressed in its caption,” because in an act relating to the gf 
assignments of insolvent debtors for the benefit of creditors was included 7 
a section invalidating all liens on stocks of goods exposed for sale in the 
usual course of trade, etc. Held: 

(1) That the object of the statute was to bring about a general distribution 

4 of all the assets of an insolvent debtor, not exempt from execution, among 
such o: ‘lis creditors as would accept under the assignment and release the 
debtor from further liability. 
ai (2) That in order to accomplish this end it was necessary that no portion 
; of the debtor's estate liable to execution should be concealed for the benefit 
of himself or of any one else colluding with him. 
(3) That to allow an insolvent debtor to protect his stock under a lien and 
& to carry on his business subject only to account for the profits to the party 
; holding the lien, and who would share in the proceeds to the exclusion of 
‘at other creditors, would wholly defeat the design of the statute, which was 
ay intended as much to bring about assignments of insolvent debtors as to 
procure an equal distribution of the assets after an assignment had been 
made, 
- (4) That the subject-matter of the act being assignments for the benefit 
4 of creditors, provisions in it avoiding all such liens as would allow the 
debtor merchant to remain in possession of his stock and sell it in the 
usual course of trade are in furtherance of the intention of the act and ger- 
mane to its subject-matter. 
. (5) That the seventeenth section of the statute is constitutional and invali- 
dates every lien coming within its provisions; the property subject to the 
lien remaining subject to executions or attachments in favor of creditors 
just as if no mortgage had been given. Duncan v. Taylor, 645, 
¥. The chattel mortgage act contemplates the record of such instru- 
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MORTGAGE — continued. 








ments as are in themselves valid, but does not make valid that which the 
law has absolutely prohibited. Jd. 

10, The wording of section 17 of the act relative to assignments pro- 
hibits all liens on stocks of goods exposed to sale in the ordinary course of 
trade, whether the liens contemplate replenishing the stock or not. Jd, 

11. This case distinguished from First National Bank of Texas v. Loven- 
berg, p. 506, supra. Id. 


MUNICIPAL CORPORATIONS. See Street Rattways, 1, 2 Streets, 


TAXATION, 1-6. 

1, Construing the amended section 9 of art. 8 of the state constitution, 
and section 5 of art. 11, the conclusion is announced that cities of ten thou- 
sand inhabitants are to be exempted from the maximum limit prescribed 
for municipal governments as a class, and may levy ad valorem taxes to 
the extent of two and one-half per cent. on the hundred dollars’ valua- 
tion, when so authorized by the legislature. Lufkin v. City of Galveston, 
437. 


NEGLIGENCE. See Banks, 1, 2. DAMAGES. TELEGRAPH COMPANIES, 6. 


1. In an action for damages against a railway company, brought by the 
father, for injury done his littie son, by the company’s negligence, in 
leaving unfastened a turn-table, and the child, in playing on it, wag 
hurt, there was evidence tending to show that the table was well fas. 
tened; that it could not have been unfastened by a child of tender age, 
and that it was unfastened by those old enough to be responsible for their 
negligence. Held, that a charge of the court was proper and sufficient to 
the effect that, if the evidence showed that defendant's employees had 
fastened the turn-table, so that a boy of the age and strength of the child 
injured could not have removed it from its fastenings, or put it in motion, 
and that the turn-table had been moved and put in motion by other persons, 
and that the child was injured in consequence of the neglect of such third 
persons, then the negligence of the railway company, if any, would not be 
the proximate cause of the injury, and the jury should find for the de- 
fendant. G., C. & S. F. R’y Co. v. Evansich, 54, 

2. A charge of the court as to the legal liability of the railway company 
to keep its turn-tables locked, as considered in the case of G., C. & S&F. 
R’y Co. v. Evansich, 61 Tex., 5, cited and approved. Id. 

3. Testimony of a witness to the effect that another child had been burt 
on the same evening that plaintiff was injured is admissible in an action 
for damages for injuries done to achild by the failure of the railway com- 
pany to secure properly its turn-table. Id. 

4, The father of the injured child having recovered damages for the tem- 
porary disability that may have been incurred by his child from negligence 
on the part of the railway company in not properly securing its turn-table, 
so that children would not be injured by playing on the same, such minor 
son, owing services to his father, cannot recover for loss of time or inability 
to labor or earn money during his minority, and a charge of the court to 
the effect that the jury may award damages to the minor individually for 
such temporary bodily disability was error. (Stewart -v. City of Ripon, 38 
Wis., 583; Traver v. Railroad Co., 3 Keyes (N. Y.); 499; Minick v. City.of 
Troy, 19 Hun (N. Y.), 256; Lewis v. Farrell, 46 N. Y. Superior Ct. Rep., 358; 
Sutherland on Damages, vol. 3, p. 120.) Id. 

5. A railway company is liable in damages for injury to person or prop- 
erty caused by continuing to use a defective engine, after the defect is known 
to its employees. The fact that the engine became out of repair or defect- 
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NEGLIGENCE — continued. 
_ ive on the road, where there were no repair shops or facilities for repairing 
it, will afford no excuse, if its use was persisted in, whereby injury resulted, 
It should be stopped at the first station, or depot, after the defect rendering 
its use dangerous is discovered. 7. & P. R’y Co. v. Tankersley, 57. 

6. The contributory negligence of a bailee of cotton, whereby it was con- 
sumed by fire proceeding from a railway engine, is imputable to the owner 
thereof. If, in a suit against a railway company, in which a judgment is 
obtained agai’ st it, in such case, a charge embodying the above doctrine is 
refused, it will constitute cause for reversal, unless it clearly appear that the 
company was not injured by the refusal to give the charge. Id. 

7%. Where a person volunteers to assist the employees of a railway com- 

pany in managing its cars, and is injured by the train, such person, in respect 
to the liability of the railway company for the jinjury, stands in the same 
position as those with whom he associates himself. (Distinguished from 
Bradley v. N. Y. Central R. R., 62 N. Y., 99.) Mayton v. T. & P. R. R. Co., 77. 

8. An emigrant to America, having a ticket to Galveston, presented it to 
a brakeman on appellant’s train, who informed him that he was on the 
right train. After going afew hundred yards on the train he was put off 
by the conductor at night, and in trying to walk back on the railway 
track fell through trestle work and received serious damage, for which he 
sued the company. Held, that under the circumstances of the case, which 
are more fully detailed in the opinion, it was not contributory negligence for 
the appellee to attempt to make his way back to the depot on the railway 
track. H. & T. C. R’y Co. v. Devainy, 172. 

9. A railway company is not liable for damages caused by injury to one 
of its employees on a train, and which resulted from the negligence of an- 
other employee of such company on the same train, unless it be made to 
appear that proper care was not used in selecting such other employee, or 
that he being incompetent or negligent, that fact was known to the com- 
pany. G.,H. & 8. A. Ry Co. v. Faber, 344. 

10. In a suit for damages, which could only be recovered by showing that 
a defendant railway company was liable on account of the negligence of one 
of its employees, a charge of the court which directed the jury to inquire 
whether such negligence existed, when there was no evidence tending to 
show its existence, was error, and calculated to mislead. Id. 

11. The servant who seeks to recover for injuries claimed to have been 
inflicted through negligence for which his employer is liable must estab- 
lish that negligence by proof, and that he himself was not in fault but 
exercised due care. Texas & N. O. R’y Co. v. Crowder, 502. 

12. Under this rule the plaintiff is required to show the facts sur- 
rounding and leading to the injury, and if from them a jury can reason- 
ably infer negligence in the employer contributing to the injury, and 
the exercise of due care by the plaintiff, then he is entitled to recover. If 
he does not show how the accident occurred by which he was injured, by 
showing his own relation to it, and other surrounding facts, some or all of 
which may appear from the character of the accident itself, he has not gone 
as far as the law requires him to go to entitle him to recover. Id. 

13. That the action to recover is prosecuted by a relation of the injured ‘ 
party does not alter the above rule. (P. & R. R’y Co. v. Schertle, 2 Am. & 
Eng. R’y Cas., 158, and Corcoran v. Railroad Co., 133 Mass., 507, cited and 
approved.) Jd. ’ 

14. When employees serve the same employer, labor under the same con- 
trol, and derive their authority and receive compensation from the same 
general business, they will be considered as fellow-servants, though they 
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NEGLIGENCE — continued. 


may be of different grades, or operate in different and distinct departments 
of the common service. M. P. R’y Co. v. Watts, 549. 

15. One who seeks and accepts employment usually assumes all the risks 
incident to it, and generally it is not the duty of the employer to instruct 
him in the rules applicable to the service unless information be asked, or 
the employee is known to be ignorant and inexperienced regarding dangers 
peculiar to the service. Id. 

16. If the service be dangerous, it is the duty of the employer to use all 
reasonable and necessary means to protect one employed against any super- 
added danger that might be expected to arise from extrinsic causes. Hence, 
if one be put to work to repair a car on a switch to the main railway track, 
it is incumbent on the railway company to use due care to protect him from 
danger arising from passing engines, or other extrinsic dangers, while thus 
engaged. Id. 

17. The lease of a railway effects a transfer to the lessee of the rights and 
liabilities in its management; thus the corporation owning the railway is 
discharged from responsibility for the torts of the lessee. Jd. 

18. The rule in regard to injuries caused by fellow-servants embraces all 
grades and classes of servants engaged in the common employment. Yet 
it is well settled that when a superintendent, agent or foreman is empowered 
to select, employ and discharge such servants as operate under him, he is 
bound to use the same care in protecting such servants from injury as is 
imposed upon the master, and for any failure in this respect, resulting in- 
juriously to the servant, the master must respond. Douglas v. Texas Mex- 
ican R’y Co., 564. 

19. In asuit against a railway company to recover damages for an injury 
sustained by the plaintiff while in its employment, it was alleged that de- 
fendant’s master mechanic, to whose orders plaintiff was subject, bad full 
power and authority to select, employ and discharge those that operated in 
that department; and that the danger of using a piece of timber as directed 
by the master mechanic was not apparent to the plaintiff from the position 
he had taken at the direction of the master mechanic; and that the means 
used by him at the direction of the master mechanic were only dangerous 
because of the raised condition of one of defendant’s engines, which was un- 
known to him, but was known, or by the exercise of reasonable diligence 
could have been known, to the master mechanic. Held: 

(1) That a good cause of action against the company was stated. 

(2) That the facts alleged sufficiently negative contributory negligence on 
the part of the plaintiff. Jd. 

20. If by failing to keep bushes cut down on the right of way of a railroad, 
where stock are accustomed to roam at will, the bushes afford cover and con- 
cealment for cattle, so that their dangerous proximity to the train cannot 
be seen in time toavoid accident by those operating a moving train, whereby 
injury results (from a wreck caused by stock suddenly :stepping from the 
bushes on the track in front of the train), the company is tiable in damages. 
Eames v. T. & N. O. R’y Co., 660. 

21. An act is the proximate cause of an injury when the injury is the 
natural and probable consequence of the negligence or wrongful act, and 
which, in the light of attending circumstances, should have been fore- 
seen. : 


NEGOTIABLE PAPER. 

1. An agent who executes a contract in the name of his principal, and 
in reference to a negotiable instrument, cannot be held liable thereon un- 
less his name appears as a party to the paper in some relation; nor is hea 
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NEGOTIABLE PAPER — continued. . 
necessary party to a suit based on such instrument. The reason of this rule 
is that negotiable paper, being capable of transference, should show on its 
face the liability of every person who is bound for its payment, it being 
upon this that its successive holders contract. (Citing Daniel on Neg. Inst., = 
803.) Texas Land Co. v. Carroll, 48. i 

2. When the paper is deemed by the law merchant non-negotiable, it is , 

\ competent to show that, although signed in the name of the agent only, the 

non-negotiable written contract was executed in the business of the princi- 

pal, and that he alone should be bound. (Citing Daniel on Neg. Inst., 305; 

Brown v. Parker, 7 Allen (Mass.), 339; Slawson v. Loring, 5 Allen (Mass.), 

842; Railroad v. Benedict, 5 Gray (Mass.), 561, and other cases.) Id, 

3. The following note was the basis of suit: 

** $1805.06, Corpus CHRISTI, TEXAS, June 8, 1883, 

** The Texas Land and Cattle Company, Limited: 

‘** Pay to the order of Carroll & Ller, eighteen hundred and five 06-100 dol- 
lars in current funds. On account of building and repairs. Payment in 4 
full. ; 

‘* Charge $1805.06 to Ranche, 

**To Underwood, Clark & Co., THos. BEYNON, 

**15 West Mo, Ave., Kansas City, Mo. t Superintendent.” 

“No. 15086.” 

Held: 

(1) The term ‘current funds” destroys the negotiability of the paper. 
(Citing Lindsay v. McClellan, 18 Wis., 508; Haddock v. Woods, 46 Iowa, 435; 
Daniel on Neg. Inst., 56; 9 Ind., 138.) 

(2) The instrument being given in full of an account for building and re- 
pairs for the company, performed by the drawees, and it being the mode 
adopted for payment of similar liabilities, created an obligation binding on 
the company. 

(8) If the instrument, when sued on, had been indorsed to other parties 
3 for a valuable consideration, and there was no averment in the petition that 
the payees were at the time of instituting suit the legal owners of the same, 
: an exception selting this fact up would be well taken. R. S., arts. 268; 269. 
i Id. 

4, The payees have the right to strike out their indorsement on non- 
negotiable paper, or even on a negotiable note, when the paper is found in 
their hands, the presumption being that its transfer had not been completed 
by delivery; that it had been returned by the indorseesto them; or that it 
4 had been transferred only for collection. (Citing Dugan v. United States, 3 

: Wheat., 172; Beeson v. Lippman, 54 Ala., 276; Best v. Bank, 76 Ll., 609; 

Daniel on Negotiable Inst., 1198.) Jd. 

5. A plea alleging that, by contract, the plaintiffs had agreed to furnish 
defendant with a bill of particulars containing the items of work performed 
by them and charges thereon, that plaintiffs had wholly failed and refused to 
do so, and that the consideration of the bill of exchange had wholly failed, 
was not a good plea of failure of consideration. Id, 


a 





CET! Sig aye, “eo 


Rafa PaCS 
. 


a gp ae 


NEWSPAPER. See DEED oF Trust, 1, 2. 
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NEW TRIAL. See Practice 1n District Court, 11. 

1. To grant a continuance of a cause, because during the progress of the 
trial evidence was excluded, without which the party could not maintain 
his suit, the exclusion of which was required by the well settled law of 
evidence, would be in violation of established practice. Nor under such 
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NEW TRIAL — continued. 
circumstances should the party obtain a new trial on the ground of sur- 
prise. Read v. Allen, 154. 

2. An emigrant to America, having a ticket to Galveston, presented it to 
a brakeman on appellant’s train, who informed him that he was on the right 
train. After going a few hundred yards on the train he was put off by the 
conductor at night, and in trying to walk back on the railway track fell 
through trestle work and received serious damage, for which he sued the 
company. Held, that under the circumstances of the case, which are more 
fully detailed in the opinion, it was not contributory negligence for the 
appellee to attempt to make his way back to the depot on the railway track, 
H. & T. C. Ry Co. v. Devainy, 172. 

3. After a verdict had been rendered for the injured man for $2,700, in 
the case above stated, the railway corporation moved for a new trial on the 
ground of newly discovered evidence. They filed an affidavit showing that 
one J. W. Miller heard the injured man and his companion say, on the night 
of the injury, that they had started for the depot on a dirt road, but fearing 
that they might not be able to find the depot, they got on the railway track, 
and the plaintiff, supposing he was on level ground, stepped off and fell in 
the ravine. Held, it appearing in evidence that the man Miller had assisted 
to convey the injured man to the depot on the night when he was injured, 
and had been all the time in the employment of the defendant company, 
it would seem that proper diligence on the part of the company might have 
discovered the testimony sooner, and the application for a new trial was 
properly overruled, Id, 

4. Where a trial by jury has been demanded and verdict rendered, the 
court has no right to render judgment for a different amount without the 
consent of all the parties; but a new trial should be granted. Heidenheimer 
v. Schlett, 394. 

5. The fact that the court might have refused to enter a juligmentifa 
different verdict had been rendered can constitute no ground for granting a 
new trial. Christian v. Seeligson, 405. 

NON COMPOS MENTIS. See INSANE. 


NOTICE. See Estopret, 1. Evipence, 2. Homesteap, 12. INNocent Pur- 
CHASER, 1-4. LimITaTions, 5, 6. PRACTICE IN Disrrict Court, 14. SERV- 
ICE OF PROCESS, 1. STREETS, 13-15, 17. 


OBJECTIONS. See DrEpositions, i. Evipence, 30. Ho.Lipays, 2 


~e 


OFFICE. See ELEcTIONS, 2. Quo WARRANTO. 

1. When the will of the people is ascertained by their ballots, at an 
election provided for by law, the candidate who receives the number of 
votes necessary to elect him is entitled to the possession of the office and 
its emoluments. State v. Owens, 261. 

2. This right to an office thus ascertained is a private right which the 
constitution protects, and which the courts will enforce. The distinction 
between the right to contest an election, and that to recover an office unlaw- 
fully withheld, announced. Id. 

3. An office of profit is not only a franchise, but is property, as clearly 
as any other thing cau be made the subject of ownership; and when the law- 
ful owner is deprived of its use and possession by an iutruder, his right to 
have it restored to him by the courts is as clear as his right to recover any 
other property legally owned by him, and illegally withheld from him. Id. 

4. If, in a direct proceeding to recover an office, it becomes necessary 
for the plaintiff to trace his right thereto through a popular election, 
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OFFICE — continued. 





provided for by law, he may do so; to deny him this privilege would 
be to destroy his right, if it existed. In doing this he is not restricted to 
the returns of election made by the managers, but may resort to the best 
evidence, which is to show the votes cast at the election. Jd. 

5. The return of the managers of an election in such a proceeding is 
only prima facie evidence of the state of the vote, which may be disproved 
by producing evidence furnished by the ballots themselves, Id. 

6. It results that the district court has jurisdiction to try the right 
to an office, in a suit brought for its recovery by a party claiming the 
right to it,as against one who has usurped the office and who holds posses- 
sion of it wrongfully, provided its value is $500 or more. In trying the 
right, if the claimant charges that an incorrect return of the votes that 
elected him was made, he has the right to give evidence to show what 
votes were placed in the ballot-box by showing the votes themselves. Id. 


OFFICERS’ COSTS. See Execution, 7. 

OFFICIAL BONDS. See County TREASURER, 1-3. 
OPENING AND CLOSING. See ARGUMENT OF COUNSEL, 1, 
OPINIONS. See HomestTeap, 1, 2. 

OWNERSHIP. 


1. When one sued for damages for a wrongful seizure of goods, alleged to 
have been the property of the plaintiff, desires to raise the question of own- 
ership and show that the goods did not in any sense belong to the plaintiff 
at the time of the seizure, he may do so under an answer denying generally 
the allegations of the petition. If, however, the plaintiff held the goods 


. . ° ° . 
under a purchase, valid as between himself and his vendor, but void for 


fraud, as against the defendant and all others, the fraud should be specially 
pleaded. Willis v. Hudson, 678. 

2. Though a naked possessor may recover against a wrong-doer, yet, to 
enable him to do so, he should not so qualify in his pleading the state- 
ment of his possession, and specify the facts which constitute it, as to mis- 
lead his adversary into preparing on a false issue, which the plaintiff does 
not intend to rely upon. Id. 

8. The real owner of a stock of goods exposed for sale, though only occa- 
sionally present himself in his store, and conducting his business through 
clerks and servants, is in contempiation of law the actual possessor of the 
goods, and an action for trespass in seizing them wrongfully must be brought 
in his name and not that of one of such clerks or servants so trusted by him, 
Nor is such a one less the owner and the actual possessor because he had 
bought the goods in the name of another, and shipped them in that name, 
if he paid for them with his own money. Id. 

4. A charge of the court which makes evidence that goods were bought in 
the name of a particular person, and the bills of lading made out in his name, 
full proof of possession as well as ownership, although in fact all other things 
usually surrounding ownership and actual or constructive possession were 
wanting, was error. Id. 


PARENT AND CHILD, 


1. The father of the injured child having recovered damages for the tem- 
porary disability that may have been incurred by his child from negligence 
on the part of a railway company in not properly securing its turn-table, so 
that children would not be injured by playing on the same, such minor son, 
owing services to his father, cannot recover for loss of time or inability to 
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PARENT AND CHILD —continued. 





labor orearn money during his minority, and a charge of the court to the 
effect that the jury may award damages to the minor individually for such 
temporary bodily disability was error. G.,C. & S. F. Ry Co. v. Evan- 
sich, 54, 


PAROL EVIDENCE. See EvipENceE, 4, 12, 32, 33. 


PARTIES. See JUDGMENT, 4, 5. 


1. A judgment rendered in favor of a party not before the court, upon a 
cause of action accruing to other parties, is void, and no execution can 
legally issue in favor of such party on such judgment. Dunlap v. Souther- 
lin, 38. 

2. In a proceeding to set aside a sale made under judgment, the plaintiff 
and purchaser should as a general rule be made parties. (Citing Toler »v, 
Ayres, 1 Tex., 400, and other cases referred to in the opinion.) A court of 
equity will not, as a general rule, entertain a bill which does not make all 
persons who would be affected by the decree sought, parties to the proceed- 
ing. Ewing v. Wilson, 88. 

3. In a suit to recover a sum of money specified in notes signed by the 
wife alone, it was alleged by the plaintiff that they were made, or agreed 
to be made, by husband and wife, to secure purchase money for land sold, 
and had been transferred by the plaintiff to a third party, for whose use, as 
per agreement with him when the transfer of the notes was made, suit was 
to be brought by plaintiff. It was charged that the failure of the husband 
to join in the notes was fraudulent, and prayer was made for enforcement, 
on the land conveyed, of the payment intended to be secured by the notes, 
by foreclosing the lien. Held, that since the petition did not disclose that 
the party to whom the notes were transferred had any other interest in the 
suit than as transferee of the notes, the suit could be maintained by the 
vendor of the land, and a judgment rendered in his favor, foreclosing 
the lien on the land, without regard tothe party for whose use the suit was 
originally brought. Matlock v. Glover, 231. 

4. In a suit for the recovery of money for work done on a contract be- 
tween defendant and plaintiff, a defense setting up that the defendant 
had paid for the work to other parties, between whom and plaintiff no 
privity of contract is alleged, does not entitle the defendant to have such 
other parties brought in as parties t6 the suit. G., H. &S. A. Ry Co. v. 
Gage. 508. 

5. Whenever the right to recover against one defendant, under allegations 
of the petition, would preclude the right to recover against another joined 
as defendant, there is a misjoinder of parties defendant. (Clegg v. Varnell, 
18 Tex., 300, and Frost v. Frost, 45 Tex., 340, followed.) Wéilliams v. Rob- 
inson, 576. 

6. In a suit to compel a surveyor to make a survey and return the field 
notes thereof to the general land office, all who are known to ‘assert claim 
to the land are proper parties. Texas Mexican R’y Co. v. Locke, 623. 

7. The real owner of a stock of goods exposed for sale, though only oc- 
casionally present himself in his store, and conducting his business through 
clerks and servants, is in contemplation of law the actual possessor of the 
goods, and an action for trespass in seizing them wrongfully must be brought 
in his name and not that of one of such clerks or servants so trusted by 
him. Nor is such a one less the owner and the actual possessor because he 
had bought the goods in the name of another, and shipped them in that 
name, if he paid for them with his own money. Willis v. Hudson, 678. 
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PARTITION. 

, 1, One’s interest in land pending proceedings by or against him for par- 
aE tition thereof, or while the same is being partitioned, is subject to levy 
and sale to satisfy a judgment against him. Brown v. Renfro, 600. 

2. Even if the levy and sale be made to satisfy costs incurred arfd due 
officers of the court in a suit regarding the property and pending the litiga- 
tion, the land may be seized and sold. The policy of permitting executions 
to issue pending suits for officers’ costs, thereby enabling them to seize and 
sell the subject-matter of litigation, is of legislative origin, which the courts 
cannot change and the consequences of which they cannot prevent. Id. 

8. Where a life estate extends to only a portion of a tract of land the 
owner of the remaining interest, whether in fee or for life, may enforce 
partition. But where the right to possess the entire property exists in one 
: holding a life estate therein, if such person has no other estate, no right to 
partition exists. Tieman v. Baker, 641. 

4. But if one by purchase or otherwise owns a life estate in land, and 
owns also a fee-simple interest in an undivided one-half thereof, he is enti- 
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es eee 


tled to have partition thereof. Id. 

” 5. The statute, in its provisions regarding partition, does not contem- 
NS plate that either the court or jury should determine, in the first instance, 
3 whether the !and is susceptible of partition. That fact is decided first by 
% the commissioners, and only after their report that a fair and equitable 
i division cannot be made, is the court empowered to order a sale to effect 
4 partition. Id. 

e PARTNERSHIP. See ATTACHMENT, 2, 3. 

* 1, A judgment rendered against a firm, when in the proceeding wherein 
3 it was rendered there was service on but one of the firm, will bind the part- 
4 nership real estate, and the individual land of the member of the firm served 
5 with process, situate in the county where it is recorded, but not the separate 
property of the members of the firm not served. Patten v. Cunningham, 


666. 


PAUPER’S OATH. 

1. A pauper’s oath made under the statute performs all the functions of 
a bond for costs in keeping a cause in court; if defective in form and 
substance, that defect should be pointed out in any motion made to dismiss 
the cause for insufficiency in the affidavit. Hubby v. Harris, 456. 

2. An affidavit embodying the oath of a pauper plaintiff, made under 
the statute, as to the pauper’s inability to give security for costs, which, in 
describing the cause, gave the proper name of the plaintiff and the proper 

t name of one of the defendants, omitting the name of another defendant, 
: was sufficient, being regular in other respects, and the cause should not 
have been dismissed on motion which pointed out no defect in the affidavit, 
Id, 


PENAL ACTIONS. See Common CARRIER, 3. 
PENALTY. See DaMaaGes, 6-8. 


4 PLEADING. See APPEAL, 4. DAMAGES, 31. EsTATES OF DECEDENTS, 3. EvI- 
of DENCE, 16. INJUNCTION, 1, 3, 4. MANDAMUS, 3. NEGLIGENCE, 19. NEGO- 
TIABLE PAPER, 3. VARIANCE, 1. 

1. Rule 13 of District Court Rules, relating to the manner of amending a 
pleading, does not require that the new pleading should state in terms that - 
it is a substitute for a pleading amended, but it is made such substitute by 
force of the rule itself. See Rules for District Court, 47 Tex., 618, Rule 13. 
Gonzales v. Chartier, 36. 
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PLEADING — continued. 


2. Although the contract be one that comes within. the statute of frauds, 
the pleading that declares upon it need not allege the agreement to have 
been in writing, such being matter of proof and not of demurrer. Citing 
Cross v. Everts, 28 Tex., 523. Id. 

3. The object of a bill of particulars being to inform the opposite party of 
the nature of the claim against him, if the items of averment are set forth 
with sufficient certainty to attain this object such bill of particulars is suffi- 
cient; and especially is this the case when the exception taken to it points 
out no item which is not stated with sufficient particularity. Jd. 

4, A plea alleging that, by contract, the plaintiffs had agreed to furnish 
defendant with a bill of particulars containing the items of work performed 
by them and charges thereon, that plaintiffs had wholly failed and refused 
todo so, and that the consideration of the bill of exchange had wholly 
failed, was not a good plea of failure of consideration. Texas Land Co, vy. 
Carroll, 48. 

5. Where the allegations in a petition were not sufficiently certain to a 
common intent to inform the defendant of the nature of the issue to be met, 
held that it was not error te sustain a demurrer te such pleading. Mayton 
v. T. & P. R. R. Co., 77. 

6. A railway company seeking an injunction against a defendant, to pre- 
vent interference by him with a right of way across land which the com- 
pany claimed the right te enjoy, alleged that the company owned the right 
of way across an original survey before defendant acquired title to a sub- 
division of it, and that defendant's vendor received a deed for the portion 
claimed by him which contained an express reservation to the company to 
the right of way. The petition also alleged that plaintiffs had been in the 
constant possession and enjoyment of the right of way for a period of more 
than twenty-one years, except as ebstructed by defendant's wrongful acts, 
Held, on demurre>: 

(1) That these allegations set forth a case of absolute title te the easement, 
independent of any claim of title by prescription or long possession. 

(2) The allegations of long possession must be construed as intended to 
negative the idea of forfeiture by abandonment or non user of the easement. 

(3) The easement being acquired before the subdivision of the survey, it 
was unimportant whether a tax deed te a subdivision of the land, under 
which defendant claimed, was valid or not. 

(4) The right to the easement being sufficiently set forth, it was unim- 
portant whether the plaintiff stated facts sufficient to entitle it to the right 
of way by mere prescription. Chanee v. East Tex. R’y Co., 152. 

7. See statement of case for pleading, with reference to damage resulting 
to crop from the negligent manner in which eattle-guards were constructed 
by a railway, held sufficient. H., E. & W. Tew. R’y Co. v. Adams, 200. 

& Jurisdiction, so far as matter or amount in valve is concerned, must 
be determined by the petition; and the question is concluded by its aver- 
ments in so far as they state facts in relation te the thing in controversy, 
unless it otherwise appears that an attempt has been made to confer juris- 
diction by averments improperly. Dwyer v. Bassett, 274. 

9. In actions sounding im damages, the amount of damages claimed, and 
not the amount of the verdict, determines jurisdiction. In actions ex con- 
traetu, the amount claimed determines jurisdiction, if it is not made to 
appear that a fraud upon jurisdiction has been attempted by improper aver- 
ments in the petition. Id. 

10, If a pleading states enough te enable the court to see that a good cause 


of action or ground of defense exists, however defectively stated, the defect- 
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PLEA DING — continued. 
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iveness of the averments cannot be taken advantage of by general demur- 
rer; but, in all cases, sufficient must be stated to enable the court to see that 
a good cause of action does exist. Collins v. Warren, 311. 

11. A petition by a creditor against the sureties.of an administrator, 
which alleged a devastavit by the administrator, without stating when it 
occurred, is bad on general demurrer, when by the laws in force the suit 
could not be sustained, if the devastavit occurred after a law was enacted, 
pending the administration, which prohibited, in effect, the institution of the 
suit. Id, 

12. A plea setting forth that a proposition for a settlement of the matters 
in controversy had been made, and which was not shown to have been in 
any respects complied with, or accepted, should be stricken out on de- 
murrer. Hurt v. Cooper, 362. 

13. The prayer for relief in an original petition was fora balance due on 
account, as well as for general relief; the prayer in a supplemental petition 
was in the alternative for the balance due on the account sued for, or for 
that amount as damages for an alleged fraud. Held, that the prayer in the 
alternative was not subject todemurrer. Grabenheimer v. Blum, 369. 

14. In a supplemental petition, made necessary by way of replication, to 
matter contained in the answer, though the original suit be for a balance 
due on account, the plaintiff may set up and claim damages for fraud, Id. 

15. An averment in a petition against an incorporated company, that the 
company ‘undertook and promised to pay plaintiff” a sum designated, is 
sufficient to authorize the introduction of testimony showing such a promise 
made in any mode which could bind a corporation, which can act only 
through created agencies. St. Paul F. & M. Ins. Co. v. MeGregor, 399. 

16. See opinion on motion for rehearing for an illustration of the rule that 
a pleading will be construed most strictly against the pleader. Murray v. 
G., C. & S. F. R. R. Co., 407. 

17. When in a suit against a railway corporation the petition alleged 
that the company had a local agent in the county, but omitted to state his 
name, and the citation required the officer to summon the defendant for 
the proper term of eourt, but did not specify upon whom it should be 
served, held: 

(1) The better practice is for the petition to designate who is the local 
agent for the corporation in the county, if it has one, and for the writ to 
require the officer to execute it by serving a copy thereof on such local 
agent. 

(2) If the petition and writ be thus specific, a judgment by default might 
be taken without proof that the person served as agent was in fact the agent 
of the company. (Citing H. & T. C. R. R. Co. v. Burke, 55 Tex., 329.) 

(3) If the petition and writ fail to designate who the local agent is, no 
action should be taken in the determination of the cause until proof is made 
that the person served was really the local agent of the corporation, acting 
for it. 

(4) The return of the officer is not conclusive as te who was the local 
agent, but that fact may be put in issue by a sworn plea. (Citing M. P. R. 
Co, v. Keep, 22 Ill., 16, which case is reviewed.) The issue cannot be raised 
by motion im the absence of asworn plea. G., H. & S. A. By Co. v. Gage, 
508. 

18. In pleading a former judgment in barit should be averred that there 
was atrial on the merits; the merits involved in the former proceeding 
should be set forth, and definite facts should be pleaded showing their deter- 

mination against the adverse party. Philipowski v. Spencer, 604. 
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PLEADING — continued. 

19. An amendment to a petition, the object of which is to make more 
specific the grounds for a claim asserted in the original petition, cannot 
change the character of the suit, nor does it introduce a new cause of action, 
Hanrick v. Hanrick, 618. 

20. All common law forms of action being abolished in Texas, the plaint- 
iff states the very case in his petition on which he seeks to recover, and 
a general denial puts him on proof of every affirmative allegation necessary 
to his recovery, unless it be one which the defendant must meet by plea in 
abatement. .The defendant must disprove under a general denial or confess 
and avoid under a special answer. Willis v. Hudson, 678. 

21. When one sued for damages for a wrongful seizure of goods, alleged 
to have been the property of the plaintiff, desires to raise the question of 
ownership and show that the goods did not in any sense belong to the 
plaintiff at the time of the seizure, he may do so under an answer denying 
generally the allegations of the petition. If, however, the plaintiff held 
the goods under a purchase, valid as between himself and his vendor, but 
void for fraud as against the defendant and all others, the fraud should be 
specially pleaded. Jd. 

22. Though a naked possessor may recover against a wrong-doer, yet, to 
enable him to do so, he should not so qualify in his pleading the statement 
of his possession, and specify the facts which constitute it, as to mislead 
his adversary into preparing on a false issue, which the plaintiff does not 
intend to rely upon. Id. 


PLEADING AND EVIDENCE. See Evipence, 18, 19. PLEADING, 15, 
POLICE POWER. See STREETs, 12. 


POLITICAL QUESTIONS. 

1. Whether the constituted authorities of a state shall create an office, 
or provide to have it filled, and how long an incumbent shall hold it, are 
political questions. If they determine that it shall be filled by election, 
and prescribe that the candidate receiving the largest number of votes 
shall hold the office, the courts have no power to declare that these things 
shall be determined otherwise. State v. Owens, 261. 

2. The term ‘“ political question,” as used in our decisions, refers to ques- 
tions coming before the courts, the determination of which has for its 
object the settlement of some policy of the state, or of some local division 
of the body politic, and not the private rights of individuals, though the 
latter may be incidentally affected. Id. 

3. Though the determination of the result of an election may be in 
one sense a political question, it is so only when sought ina contest re- 
garding the election itself under the statute. It is not so when an inquiry 
as to who was really elected by the people arises incidentally, and is neces- 
sary to be known in determining rights claimed, and clearly cognizable 
before the courts. (McKinney v. O’Connor, 26 Tex., 5; State v. Draper, 50 
Mo., 353; People v. Jones, 20 Cal., 50; Reid v. Moulton, 51 Ala., 255; 42 
Conn., 333; 44 Miss., 352; and Hudson v. Solomon, 19 Kan., 177, approved 
and followed.) Id. 


POSSESSION. See InNNOcENT PURCHASER, 1-4. LIMITATIONS, 2-7. PLEADING, 
22. PROPERTY, 1. 


POWER. See DEED, 8. 
POWER OF ATTORNEY. See Conression OF JUDGMENT, 1, 
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PRACTICE IN DISTRICT COURT, See Account, 1. CONTINUANCE. EvI- 
DENCE. GARNISHMENT, 1. IMPEACHING WITNESSES. INJUNCTION, 1-4, 
JUDGMENT, 13-15. QUESTIONS OF LAW AND Fact, SERVICE OF PROCESS, 
Surety, 1. VERDICT, 1.. 

1. The action of the district court in permitting a defendant’s counsel to 
open and conclude the argument of a cause will not afford ground for re- 
versal, unless the record discloses that the admissions required by rule 31 
were not made and entered properly of record. The presumption will be 
indulged, in the absence of such showing, that the action of the court below 
was correct. Jacobs, Bernheim & Co. v. Hawkins, 1. 

2. If there be evidence to sustain a verdict and judgment, the fact that 
the supreme court might regard the evidence as preponderating against it 
would not of itself afford cause for reversal. Id. 

8. If the verdict is for a smaller amount than under the evidence the 
party was entitled to, but that fact was not set up in a motion for anew 
trial, it will afford no ground for reversal when relied on after being assigned 
aserror. (Citing Foster v. Smith, 1 Tex., 70; Reynolds v. Williams, 1 Tex., 
311, and other cases, for which see opinion.) Jd. 

4. The payees have the right to strike out their indorsement on non-negoti- 
able paper, or even on a negotiable note, when the paper is found in their 
hands, the presumption being that its transfer had not been completed by 
delivery ; that it had been returned by the indorsees to them; or that it had 
been transferred only for collection. (Citing Dugan v. United States, 3 
Wheat, 172; Beeson v. Lippman, 54 Ala., 276; Best v. Bank, 76 IiL, 609; 
Daniel on Negotiable Inst., 1198.) Texas Land Co. v. Carroll, 48. 

5. When in trespass to try title a party desires to know in advance of trial 
the muniments of title relied on by the adverse party, he may call for an 
abstract of his title. A preliminary inquiry by the court into his sources of 
title, and an order requiring him to elect which of two sources of title he 
would rely on, was held error. Hammond v. Connolly, 62. 

6. A party to a suit involving title to land, who has filed an affidavit 
impeaching a deed filed by his adversary as a forgery, may, if satisfied of its 
genuineness afterwards, withdraw his affidavit; nor would he be thereby 
precluded from afterwards asserting any right he might have under such 
deed. Id. . 

7. Article 2257, Revised Statutes, provides for the filing of certain instru- 
ments in a cause at least three days before the commencement of trial, etc., 
and admits such instruments in evidence, unless the adverse party shall, 
“‘within three days before the trial ef the cause, file an affidavit stating 
that he believes such instruments of writing to be forged,” etc. Held, that 
the words “‘ within three days before the trial” must be construed to mean 
‘at least three days before the trial.” Jd. 

8. In a case admitting of reasonable doubt as to whether the amount in con- 
troversy is within the jurisdiction, and where the plaintiff might have had 
reasonable grounds to believe that he could recover a sum within the juris- 
diction of the court, the case will not be dismissed, for all intendments in a 
doubtful case are in favor of the jurisdiction. Dwyer v. Bassett, 274, 

9. The question of a fraud on jurisdiction can only be raised by proper 
averments presenting that issue, which must be determined under appro- 
priate instructions. Id. 

10. An appellant who seeks the reversal of a judgment on account of im- 
proper ianguage used by opposing counsel during a trial below is not in 
condition to ask a reversal for that cause, when the language was pro- 
voked by language of his own counsel equally as objectionable. Heiden- 
heimer v. Thomas, 287. 
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PRACTICE IN DISTRICT COURT — continued. 

11. In a suit to set aside a deed, purporting to be the act of the grantor, 
on the ground of mental incapacity at the time of its execution, the court 
will not set aside the verdict of a jury, finding that he was non compos 
mentis at the time, if there was evidence sustaining the verdict, on the 
ground that there was evidence which would have sustained a different find- 
ing. Id. 

12. When a cause has been transferred by order of the county court from 
its jurisdiction to that of the district court, and the defendant appears, de- 
mands a jury, and agrees that the cause may be set down for trial, he 
cannot afterwards be heard in limine to question the regularity of the trans- 
fer of the cause. Mare v. Heidenheimer, 304. 

13. Where a trial by jury has been demanded and verdict rendered, the 
court has no right to render judgment for a different amount without the 
consent of all the parties; but a new trial should be granted. Heidenheimer 
v. Schlett, 394. 

14, A defendant once brought properly into court by citation is chargeable 
with notice of all orders made by the court regarding the cause, including 
its transfer to another court on account of the disqualification of a county 
judge to try it. Perkins v. Wood, 396. 

15. In a cause thus transferred to the district court the plaintiff may 
amend, amplifying the grounds for his relief, when he seeks no new relief, 
without giving notice of the amendment to the defendant. Id. 

16. Evidence should be admitted before a jury, if proper, without com- 
ment from the judge calculated to affect its weight. Freiberg v. B. H. & 8, 
I. Co., 449. 

17. Article 3066 (Rev. Stat.), regarding the deposit of a jury fee by the 
party demanding a trial by jury, is not mandatory in requiring its deposit 
with the clerk on the first day of the term of court. (Following Hardin »v, 
Blackshear, 60 Tex., 132, and Berry v. T. & N. O. R’y Co., 60 Tex., 654.) 
Gallagher v. Goldfrank, 473. 

18. A jury was demanded on the first day of the term, and the jury fee 
paid on the second day: Held, that when no injury resulted to the opposing 
party, and neither the business of the court nor the trial of the cause was 
delayed thereby, the jury fee should have been accepted and the jury 
allowed. Id. 

19. in a suit for the recovery of money for work done on a contract 
between defendant and plaintiff, a defense setting up that the defendant 
had paid for the work to other parties, between whom and plaintiff no priv- 
ity of contract is alleged, does not entitle the defendant to have such other 
parties brought in as parties to thesuit. G., H.& S. A. R’y Co. v. Gage, 568. 

20. An appeal from the judgment of a justice’s court is triable de novo, 
with no other pleadings than such as are proper in a justice’s court. I. & 
G. N. R’y Co. v. Philips, 590. 


PRACTICE IN SUPREME COURT. See APPEAL. ASSIGNMENT OF ERRORS. 
BILL OF EXCEPTIONS. EviIpENce, 19. HoLipays, 2. NEGLIGENCE, 6, PRAO- 
TICK IN DistRICT CouRT, 1. STATEMENT OF FACTs. 

1, If there be evidence to sustain a verdict and judgment, the fact that 
the supreme court might regard the evidence as preponderating against it 
would not of itself afford cause for reversal. Jacobs, Bernheim & Co. v. 
Hawkins, 1. 

2. If the verdict is for a smaller amount than under the evidence the 
party was entitled to, but that fact was not set up in a motion for a new 
trial, it will afford no ground for reversal when relied on after being assigned 








PRACTICE IN SUPREME COURT — continued, 
aserror. (Citing Foster v. Smith, 1 Tex., 70; Reynolds v. Williams, 1 Tex., 
$11, and other cases, for which see opinion.) Id. 

3. Statements of irregularities practiced by a district judge, in interlining 
a judgment after its entry, will not be noticed by the supreme court when 
made only in the briefs of counsel, with nothing in the transcript to sustain 
them. Stark v. Miller, 164. 

4. The entries made by a district judge on his docket are for his own con- 
venience and that of the clerk in making his entries. They form no part 
of the record, and in case of a discrepancy between such entries and those 
made in the records of the court by the clerk, the latter must prevail. Jd. 

5. When in an action to recover for goods converted through the alleged 
fraudulent act of several, testimony is introduced tending to sustain the 
charge against one defendant and not the others, it is the duty of co-defend- 
ants to ask instructions limiting its effect. If these are asked and refused, 
it is cause for reversal of a judgment against the defendant to whom the 
evidence has no application. H. & T. C. R’y Co. v. Poole, 246. 

6. When issues on facts are found by the court, and its judgment pro- 
nounced on conclusions of law announced, the failure to find on a material 
issue about which the testimony is conflicting will be cause for reversal 
of the judgment. Marx v. Heidenheimer, 304. 

7. When the record fails to show that a charge asked to be given to 
the jury was refused, its character or iofluence on the result below can- 
not be considered. The statement of counsel found in the record on their 
motion for a new trial, to the effect that the charge was refused, cannot 
supply the absence of an affirmative statement in the transcript that the 
charge was refused. Hodde v. Susan, 307. 

8. The supreme court will not reverse the action of the district court in 
giving or refusing damages on the dissolution of an injunction unless there 
appears to have been manifest error or mistake of law. Clegg v. Darragh, 
357. 

9. A cause will not be reversed for an immaterial error which could not 
have changed the result of the trial. Hurt v. Cooper, 362. 

10. One assuming to act as agent of a corporation declared himself such 
agent, which declarations were admitted without objection made on the 
ground that agency could not thus be proved. Held, that the objection to 
the evidence could not be raised for the first time in the supreme court. 
St. Paul F. & M. Ins. Co. v. MeGregor, 399. 

11. See statement of case for facts which, on an issue involving the fraudu- 
lent sale of a stock of goods, required that a new trial should have been 
granted. Block v. Sweeney, 419. 

12. Briefs of counsel printed with a type-writing machine, when over eight 
pages long, will not be considered by the court as a compliance with the 
rules regulating briefs of counsel; nor will they if less than eight pages, 
unless the type-writing is clear and legible. Nat. Bank of Texas v. Loven- 
berg, 506. 

13. When, from a failure of the court to give written instructions to the 
jury, other than such as counsel submitted, it appeared vhat the case re- 
quired a charge to be given by the court, and that the jury had probably 
been misled as to their duty for the want of it, the case was reversed. JI. 
& G. N. R’'y Co. v. Philips, 590. 

14. When, in a suit to recover damages, evidence proper to be considered 
under the prayer for exemplary damages was introduced, without objec- 
tion, and afterwards the court charged the jury, excluding from their con- 
sideration the question of exemplary damages, the failure of the court of 
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PRACTICE IN SUPREME COURT — continued. 
its own accord to instruct the jury not to consider the evidence thus ad- 
mitted is not ground for reversal. Brown v. Bacon, 595. 

15. An objection that the trial court did not direct the jury to separate the 
actual from the exemplary damages, in their verdict, comes too late when not 
raised until after appeal. The point should have been made in the court 
below by asking an instruction covering it. Belo v. Wren, 686. 

16. The refusal of a district Judge to sign a bill of exceptions, which it ig 
apparent could not have affected the result in the supreme court, will afford 
no ground for reversal. Id. 


PRAYER IN THE ALTERNATIVE. See PLEaApING, 13, 
PREMATURE ACTION. See SEQUESTRATION, 38. 
PRESCRIPTION. See EaseMENT, 1. Lapse oF TIME. 


PRESUMPTIONS. See ATTACHMENT, 18. ComMMUNITY PROPERTY, 1. DEED, 8 
ESTATES OF DECEDENTS, 3. EVIDENCE, 5. JUDGMENT, 4. 


PRINCIPAL AND AGENT. See Corporations, 1. EvipENcE, 30, MortTGagg, 
1, RatRoaps, 5. 

1. A telegraph operator does not sustain such relation to the company as 
to constitute him its representative in reference to passing upon the subject- 
matter of a claim, its allowance or payment. (Young v. Tel. Co., 65 N. Y., 
168.) Western Union Tel. Co. v. Rains, 27. 

2. A telegraph operator, not being an agent of the telegraph company in 
regard to claims against it, any declarations made by him as to what the 
company would or would not do could not amount to a waiver of anything 
required by the written contract. Id. 

8. An agent who executes a contract in the name of his principal, and in 
reference to a negotiable instrument, cannot be held liable thereon unless 
his name appears as a party to the paper in some relation; nor is he a neces- 
sary party to a suit based on such instrument. The reason of this rule is 
that negotiable paper, being capable of transference, should show on its face 
the liability of every person who is bound for its payment, it being upon 
this that its successive holders contract. (Citing Daniel on Neg. Inst., 803.) 
Texas Land Co. v. Carroll, 48. 

4. When the paper is deemed by the law merchant non-negotiable, it is 
competent to show that, although signed in the name of the agent only, the 
non-negotiable written contract was executed in the business of the princi- 
pal, and that he alone should be bound. (Citing Daniel on Neg. Inst., 305; 
Brown v. Parker, 7 Allen (Mass.), 339; Slawson v. Loring, 5 Allen (Mass.)}, 
842; Railroad v. Benedict, 5 Gray (Mass. ), 561, and other cases.) Id, 

5. A contract between a hotel company and the manager of the hotel was 
treated by the parties as a lease, and provided that the manager should 
take the hotel from July, 1883, to April, 1884, and pay the company twenty 
per cent. of the gross results of the whole business, after deducting $200 per 
month for his services. Held, that the company would be liable, notwith- 
standing the character of the contract, if the company, in its relations with 
one furnishing supplies for the hotel, treated him as its agent for their pro- 
curement; otherwise the company was not liable. Freiberg v. B. H. & S. 
I. Co., 449. 


PRINCIPAL AND SURETY. See SuRETy. 
PRIVILEGED COMMUNICATIONS. See Lise, 4-9, 
PROBABLE INJURY. See Damages, 18, 
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PROBABLE PROFITS. See Damaaegs, 4, 29. 
PROCESS. See CiraTion. SERVICE OF PROCESS. 


PROMISSORY NOTES. See INDORSEMENT, 1. NEGOTIABLE PAPER. 
PROPERTY. See OFFICE, 3. OWNERSHIP. 
1. In a contest involving the ownership of goods at the time of their 
seizure under legal process, the burden of proof is determined by ascertain- 


ing who had the apparent visible possession at the time of their seizure, 
Hodde v. Susan, 307. 


PROVINCE OF JURY. See Deep, 4. QuEstTions or LAW AND FAct. 


PROXIMATE CAUSE. See BurraLo Bayou SHIP CHANNEL, 1, 2, NEGLE 
GENCE, 21. 


PUBLIC LANDS. See LAND TITLEs. 
PUBLIC POLICY. See Lipet, 7. TELEGRAPH COMPANIES, 1. 


QUESTIONS OF LAW AND FACT. See Cuarae, 5. Lise, 10, PRactTics 
In District Court, 9. 

1. When a latent ambiguity exists as to the description of land involved 
in a suit, the question should be submitted to the jury, under appropriate in- 
structions, as a mixed question of law and fact. Brown v. Chambers, 131, 

2. The force and effect of declarations of a party admitted in evidence is 
for the consideration of the jury, and to give them prominence by making 
them the subject of a special charge should be avoided. Read v. Allen, 154, 

8. What constitutes a ‘‘ newspaper,” as that word is used in a trust deed, 
which refers to it asa means of giving notice of sale, is a matter of law; 
but whether a particular paper is so published and circulated, and contains 
such matter as to constitute a ‘‘ newspaper,” is a question of fact, which, 
like any other fact, is to be determined by a jury. Hurt v. Cooper, 362. 


QUITCLAIM DEED. See Deep, 5. 


QUO WARRANTO. See OFrFfice. 

1. The previous decisions of the supreme court of Texas (made under the 
present constitution), as announced in Ex parte Towles, 48 Tex., 4138, which 
held that the district court had no jurisdiction to revise under quo war- 
vanto the action of the returning officers of an election and place a con- 
testant in office, when a certificate of election had been awarded to his 
competitor, who had tinus obtained possession of the office, proceeded mainly 
upon the ground that such a proceeding was not a suit, complaint or plea 
wherein the matter in controversy ‘is valued at or amounts to $500, exclu- 
sive of interest.” (Ex parte Towles, 48 Tex., 413; Williamson v. Lane, 53 
Tex., 335; Ex parte Whitlow, 59 Tex., 273, and Gibson v. Templeton, 5 Tex. 
Law Revy., 18, reviewed.) State v. Owens, 261. 

2. Quo warranto is a proper proceeding to determine disputed questions 
of title to public office. In such a suit, if the relator succeeds, the proper 
judgment is that defendant be ousted, and the relator placed in possession 
of the office. Id. 


RAILROADS. See Common CARRIER, 3-7. Damaaes, 9-17. EASEMENT, 1. 
STREET RAILWAYS. 

1. The occupant and owner of a lot, adjacent to a street along which 

a railway had been constructed, sued for damages done his property 

by the construction of the road. On the trial the court refused to give a 

charge asked by the defendant to the effect that the plaintiff could only re- 

cover when some actual physical damage was done to the lot by the con- 

struction of the road, and that the jury should reject from consideration 








RAILROADS — continued. 
all claim for damages, based upon probable injury to occur from fire, from *~ 
noise of trains, from probable running off the track of cars onthe prem- 
ises of plaintiff, and from the probable scaring of horses. Held, that there 
was no error in refusing the charge. G., C. &S. F. R. R. Co. v. Bock, 245, 

2. The right to damages for injury done to property adjacent to a street 
along which a railroad track is constructed, when the city having authority 
had granted the right of way, is not restricted to cases where the street hag ~ 
been exclusively appropriated by the road, or where the road has been un- 
skilfully constructed. (Railroad Co. v. Odum, 53 Tex., 353, referred to and 
discussed.) Id. 

8. By article I, section 17, of the constitution of 1876, it is provided 
that ‘‘ No person’s property shall be taken, damaged or destroyed for, or ap- 
plied to, public use, without adequate compensation.” Held: 

(1) The damage done to property by the construction of a railroad ag 
much entitles one to recovery as if the property bad been destioyed. 

(2) That it is not necessary that a railway along a street should exclusively 
appropriate it in order to entitle an adjacent proprietor to damages for its 
construction. 

(3) When such a railway along a street inflicts such special injury on the 
abutting owner as practically to deprive him of the ordinary use and en- 
joyment of it, an action for damages willlie. (Following Ashley v. Port 
Huron, 35 Mich., 295; Pumpelly v. Green Bay Co., 13 Wall., 166, and other 
cases cited.) 

(4) When by the construction of the road the use of the street by the ad- 
jacent owner is very greatly impaired, and the injury in this respect is one 
special in its character and not one common to the entire community, an 
action to recover such special damages will lie. 

(5) In such case it is immaterial to inquire in whom the fee to the street 
was vested, when it is shown it was dedicated to the public use, and the 
complainant, as the owner of adjacent property, has an easement and a sub- 
stantial and valuable right in the street. In every such case he who sus- 
tains special damage by the construction of a railway along it has a right 
of action, no matter where the fee is vested. Id. 

4, See statement of case in 60 Tex., 657, for a charge of the court, in a 
suit brought to recover damages for injuries sustained in the construction of 
a railway, coneerning which ‘here is no such error as to require a reversal, 
Id. 

5. A contract made with a general passenger agent for the transporta- 
tion of excursionists over the railroad for which he is agent, he having 
general supervision of the passenger business, and it being a part of that 
business to make special contracts for excursions on the road, is binding on 
the railroad company, and the company cannot avoid performance of such 
contract on account of any instructions to the agent divesting him of au- 
thority to make the particular contract, unless notice thereof be brought 
home to the other contracting party. H. & T. C. R’y Co. v. Hill, 331. 

6. A railroad company may bind itself to transport passengers and 
freight beyond its own line. (Citing S. M. Co. v. Mo. Pac. R’y Co., 70 Mo., 
672; Cummins v. Dayton & U. R’y Co., 9 Am, & E, R’y Cases, 36, and other 
cases.) Id. s 

7. The appellee made a contract with the passenger agent of a railway 
company, on the 27th of October, 1883, to transport excursionists from Gal- 
veston to Dallas and return for $5 for each passenger on the occasion of 
public amusements at Dallas, Its performance was to begin November 2, 
and the passengers were to be returned to Galveston by the 12th of No- 








RAILROADS — continued. 
vember. No limit to the number of passengers. On the 3ist of October, 
1883, the company repudiated or disaffirmed the contract, and notified ap- 
pellee of that fact. Ina suit by appellee to recover damages for its breach, 
held: 

(1) He was entitled to recover such damages as were incidental to and 
caused by the breach of contract, and which might be reasunably supposed 
to have entered into the contemplation of the parties at the time of making 
the contract. 

(2) The party contracting with the company having done so to secure such 
profit as he might make by the sale of tickets to be furnished at the contract 
price, an approximate basis for damages would be the profit above the con- 
tract price which he could have realized on delivery of tickets negotiated by 
him and contracted for by others, and which he would have realized but for 
the repudiation by the company of its contract. To this might be added the 
difference in expenses incurred by appellee in transporting excursionists 
whom he had agreed to take on the faith of the contract and the amount he 
would have expended had the contract of the company been observed. Con-* 
jectural profits not based on actual agreements with those desiring to make 
the excursion, and with no definite knowledge of how many tickets could 
have been sold under the original contract, or for what profit, can form no 
legal basis for a recovery. Id. 

8. Construing art. 4257, Rev. Stat., held, that a railroad has the right to 
charge for the carriage of any quantity of freight less than one hundred 
pounds the same amount which it is entitled to charge for one hundred 
pounds; one hundred pounds being the unit fixed by the statute. Murray 
v. G., C. & S. F. R. R. Co., 407. 

9. The statutory remedy for overcharge in freight afforded by art. 4258, 
Rev. Stat., is not exclusive, but cumulative, and he who would recover the 
penalty provided by it must bring himself clearly within its terms. Id. 

10. Legislative permission to construct a railroad through the streets 
of a city cannot relieve the railway company from the duty of compensating 
the citizen who by its construction along a street receives special damage 
in the depreciation of his property. G., C. &S. F. Ry Co. v. Fuller, 467. 

11. In such a case the jury, in estimating damages, may consider whether 
the property claimed to have been damaged was enhanced in value by the 
construction of the road in a sum equal to the special injury claimed to have 
been sustained; and if it was not, whether, by reason of improvements made 
by the road owners, the street is in better condition than it was before the 
railway was built. But the benefits and losses which the plaintiff received 
and sustained by the building of the road, in common with the commynity 
generally, are to be excluded from the estimate in ascertaining the amount 
of damage. Id. 

12. The lease of a railway effects a transfer to the lessee of the rights 
and liabilities in its management; thus the corporation owning the railway 
is discharged from responsibility for the torts of the lessee. M. P. R’y Co. v. 
Watts, 549. 

13. The husband may, without being joined by his wife, grant a right 
of way to a railroad company across a tract of land belonging to him- 
self and wife and occupied by them as a homestead, when the use of the 
right of way by the railway does not materially affect the right of the wife 
to the enjoyment of the use and occupancy of the land for homestead pur- 
poses. Randall v. Tex. Cent. R’'y Co., 586. 


RECORD. See EVIDENCE, 25. 
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RECORDING. 
1, The chattel mortgage act contemplates the record of such instruments 
as are in themselves valid, but does not make valid that which the law has 
absolutely prohibited. Duncan v. Taylor, 645. 


REFRESHING MEMORY OF WITNESS. See Evipencz, 6, 10. 
REGISTRATION. See Execution, 3. RECORDING. 

RELATION BACK. See TriaL or RIGHT OF PROPERTY, 2. 
RELIGIOUS SOCIETIES. See CaTHoLic CHuRcH. SocraL CLuBs, 
REMOVAL OF CAUSES. See TRANSFER OF CAUSES. 


REPLEVY. 

1. The statute makes no provision for the replevy of the proceeds of 
property sold under attachment, but contemplates that it shall remain in 
custody of the clerk of the court subject to the court’s order. Gallagher 
v. Goldfrank, 473. . 


‘RES ADJUDICATA. See ATTACHMENT, 15. EsTATES OF DECEDENTs, 5. Jup@- 
MENT, 5. 

1, Generaily a former judgment will not be a bar to further litigation re- 
garding the same subject-matter, unless the same vital point was put directly 
in issue or was fairly within the scope of the pleadings; it is not conclusive 
of any matter, if the matter be not such that it had of necessity to be deter- 
mined before the judgment of the court could have been given. Philipow- 
ski v. Spencer, 604. 

2. A judgment or decree is not conclusive as to collateral questions, nor of 
any matter to be inferred by argument from the judgment. Id. 

8. In pleading a former judgment in bar it should be averred that there 
was a trial on the merits; the merits involved in the former proceeding 
should be set forth, and definite facts should be pleaded showing their deter- 
mination against the adverse party. Id. 


RESCISSION OF CONTRACTS. See Contracts, 6. 
RETURN OF PROCESS. See ATTACHMENT, 17, 19. SERVICE OF PROCESS, 3, 
RIGHT OF WAY. See Damaaes, 9-15. HomesTeap, 15. 


RIPARIAN PROPRIETORS. 

1. While it is true that land formed by gradual accretions, as well as that 
exposed by the gradual receding of the water, belongs to the owner of the 
contiguous land, such is not the rule when an actual survey shows that 
the water line on the front has not changed since the survey was orig- 
inally made which called for it at the proper place by course and distance, 
and where the accretion has been formed on the extremity of a reef removed 
from the original survey, one end of which reef at one time adjoined said 
original survey. Fulton v. Frandolig, 330. 


ROADS. 

1, Where a county commissioners’ court ordered a third class road to be 
changed into one of the second class, without complying with the statutory 
enactments in regard to establishing public roads and compensating the 
owners of land over which they pass, held: 

(1) That the opening a second class road imposed greater burdens upon 
the land than would have been imposed by the opening of a third class road, 

(2) That such a taking without compensation to the owner is in violation 
of art. I, § 17, of the constitution. 
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ROADS — continued. 





(3) That had the county court proceeded as required by statute, the dis- 
trict court would have had no appellate jurisdiction over its decisions; but 
if it proceeded contrary to the statutes, the district court had jurisdiction. 
Bounds v. Kirven, 159. 


SALE. See Contracts, 4-6. FRAUDULENT CONVEYANCES, 1, 2. STOPPAGE IN 


TRANSITU. 

1. If after the making of an executory contract for the delivery of goods, 
the purchaser, who has not paid the contract price, becomes insolvent, the 
vendor may}; refuse to deliver, without being liable therefor. Ullman v. 
Babcock, 68. 

2. A contract for the purchase of personal property, under which its 
possession passes to the purchaser, and by the terms of which the title re- 
mains with the seller until a deferred payment of purchase money is made, 
is an executory contract, and the property is not subject to be seized under 
process to satisfy the creditors of the purchaser until they have paid or 
tendered to the original seller the amount due on such property. (Citing 
Deshon v. Bigelow, 8 Gray, 160; Forbes v. Marsh, 15 Conn., 393; Sumner 
v. McFarian, 15 Kan., 601, and other cases found in the opinion.) City Na- 
tional Bank v. Tufts, 113. 

8. Art. 2468, R.S., isa law of limitation as well as of registration, and, 
though the instrument evidencing the contract be not in writing, duly ac- 
knowledged or proved, and recorded, the title remains, in the case above 
stated, with the seller for the period of two years after the purchase, as 
against the rights of the creditors of the purchaser to subject it to the pay- 
ment of their debts. Jd. 


SCHOOL FUND. 


1. The statutory bond required of a county treasurer (Rev. Stat., art. 989) 
renders the sureties thereon liable for any misappropriation of the school 
fund, of any description, without reference to the source from which it might 
be derived. It includes ail available school funds obtained from the state 
treasurer, as well as interest arising from bonds procured through the sale 
of the four leagues of land set aside to each county, and interest on notes 
given on their sale. Simons v. County of Jackson, 428. 

2. If the county court should, through error, appropriate permanent in- 
stead of available school funds, for school expenses, and make the county 
treasurer their custodian, the sureties on his official bond would be liable 
for their safe-keeping. Id. 

8. The sureties on the official bond of a treasurer will be held liable for 
the safe-keeping of school money received by him as such, though at the 
time of the execution of the bond its receipt by the treasurer may not have 
been contemplated by the parties. Id. 


SEA SHORE. 


1. When a grant is described as extending to the sea-shore, and bounded 
by it, the shore will not be considered as included in the grant. (Citing 
Storer v. Freeman, 6 Mass., 439; Niles v. Patch, 13 Gray, 257; and Little- 
field v. Maxwell, 31 Me., 134.) Galveston City S. B. Co. v. Heidenheimer, 559, 

2. There is nothing in the city charter of Galveston indicating that the 
legislature intended to confer on that city any proprietary rights to the gulf 
shore, and no one has or can enjoy its exclusive use. Id. 

8. Any citizen has a right to keep a bath house on the gulf shore line 
within the city of Galveston, provided it be so kept as not to constitute 
a nuisance, or that it be so constructed and used as not to materially interfere 






' 


————— st paieenieetieeneaaaaa 














‘SEA SHORE — continued. 
with the rights of the public to the ertjoyment of the waters and shores of 
the gulf. This right could not be impaired by extending the limits of the 
city to the open sea. The extension, in such an event, would be jurisdictional, 
and not proprietary. Jd. 


SECURITY FOR COSTS. See Pauper’s OATH. 
SEPARATE MAINTENANCE. See A.trMony, 1. 


SEPARATE PROPERTY. See Conrusion or Goons, 2. HUSBAND AND WIFE, 
4, 6. 
1. In foreclosing a landlord’s lien on a hotel, which was rented and used 

as such by the wife under a valid contract of lease made by the husband as 
her agent, the furniture in the hotel ciaimed by the wife was subject to the 
lien, whether the same was separate or community property. Biesenbach 
v. Key, 79. 
2. If, however, the husband rent property as agent of his wife, which is 
not necessary for herself, her children or her separate property, her separate 
estate would not be bound. Id. 
3. Where a deed purports to be a deed of gift to husband and wife, the 

' grantees become tenants in common of the land conveyed, and each owns 
an undivided half interest as separate property. Rogan v. Williams, 123, 

4. The husband, owning such an interest, conveyed it in trust to secure a 
note executed by him and his grantor, the grantor being security and still 
owning an undivided interest in another portion of the original survey. After 
the levy of an attachment on the land thus conveyed to husband and wife, 
to secure a debt due from the husband alone, the trustee sold the land to the 
grantor, no consideration being paid; and this in pursuance of an agreement 
that the holder of the note on which the grantor was surety should receive 
from him a deed to land out of the survey in payment of his debt, about 
equal in quantity to the interest covered by the trust deed. The deed was 
made in pursuance of the agreement and the debt discharged. In a suit to 
subject the land conveyed by deed of gift to the husband and wife to at- 
tachment for the husband’s debt, the validity of the trust deed being admit- 
ted, held: 

(1) The land of the husband was primarily bound for the payment of the 
debt secured by trust deed, and then the remaining interest of the wife, and 
then the grantor who was surety. 

(2) The trustee having conveyed to the grantor the land held in trust, and 
he as surety having discharged with it the trust debt, by conveying with it 
land of his own, the individual creditors of the husband could not com- 
plain, and the land was not subject to the satisfaction of their claims. 

(3) No right existed in the creditors to pay off the trust debt, and subject 
the property to their attachment. Jd. 

5. Merchandise which was not acquired by the wife, either by gift, devise 
or descent, nor by the exchange of property thus acquired, nor by money de- 
rived through the sale of property thus acquired, but which was purchased by 
the wife with money borrowed upon the faith of her separate property as 
security, is not the separate property of the wife, but the community prop- 
erty of the husband and wife. The transaction is not equivalent to an’ 
exchange of the wife’s separate property for the merchandise. Heiden- 
heimer v. McKeen, 229. 

6. By the decree of a court of competent jurisdiction, rendered in 1868, 
land, with all its increase, rents and profits, was decreed to be the separate 
property of the wife, and was set apart for her separate use and for the edu- 
cation and maintenance of her children. The husband died in September, 
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SEPARATE PROPERTY — continued. 
1877. Suit was brought in February, 1881, by a.creditor of the community 
to subject property alleged to have been purchased with the proceeds of 
crops raised on the land, and which had been claimed by the wife as sepa- 
* rate property from the date of her husband’sdeath. Held: 

(1) That the claim to subject the property was barred by limitation. 

(2) That the decree was conclusive of the wife’s right thereto. Young v. 
Willis, 388. 


SEQUESTRATION, 

1. The object of the statute, in requiring a writ of sequestration to de- 
scribe the property to be sequestered as it is described in the petition, is to 
prevent the officer from -trespassing on other property of the defendant. 
Woessner v. Fly, 198. 

2. When in the petition for sequestration the property was described 
as ‘‘sixteen hundred and forty-six head of sheep, known as the Du Bose 
sheep,” and the writ which issued thereon required the seizure of the Du Bose F 
flock of sheep, computed to number twenty-four hundred head, it was held 
that the variance was fatal. Jd. 

8. When in such a case the writ of sequestration is quashed, and the action 
was upon a promissory note that had not matured, though default had been 
made in the payment of interest required by its terms to be paid before ma- ' 
turity of the note, it was proper to dismiss the case for want of jurisdiction. 

Id. 
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SERVICE OF PROCESS. See Houipays, 2. JUDGMENT, 23. 

1. To render a judgment of the district court liable to collateral attack | 
for want of service or notice to defendant, against whom the judgment } 
was rendered, it is necessary that the absence of notice or service should 
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x . appear aflirmatively on the face of the proceedings in which the judgment 
- was rendered. Mikeskav. Blum, 44. 
2. Service of process in a legal proceeding cannot -be made on a defendant 


Ba railway company by leaving a copy of the citation at its office, unless it be 
f at the principal office of the corporation (R. 8., 1223). Such service may be | 
| E made on the local agent of the defendant, representing it in the county of 


the venue of the cause. G., H. & S. A. R'y Co. v. Gage, 568. , i 
8. When in a suit against a railway corporation the petition alleged that | 
the company had a local agent in the county, but omitted to state his name, 
and the citation required the officer to summon the defendant for the proper 
term of court, but did not specify upon whom it should be served, held: 
(1) The better practice is for the petition to designate who is the local 
agent for the corporation in the county, if it has one, and for the writ to 
require the officer to execute it by serving a copy thereof on such local 
agent. 
(2) If the petition and writ be thus specific, a judgment by default might 
be taken without proof that the person served as agent was in fact the agent 
of the company. (Citing H. & T. C. R. R. Co. v. Burke, 55 Tex., 329.) 
(3) If the petition and writ fail to designate who the local agent is, no 
action should be taken in the determination of the cause until proof is made 
that the person served was really the local agent of the corporation, acting 
for it. 
(4) The return of the officer is not conclusive as to who was the local 
agent, but that fact may be put in issue by asworn plea, (Citing M, P. R, 
Co. v. Keep, 22 Ill., 16, which case is reviewed.) The issue cannot be raised 
by motion in the absence of a sworn plea. Id, 
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SETTLEMENT. See PLEADING, 12. 


SHERIFF’S DEED. See FRAUDULENT CONVEYANCES, 5. 
1. A reference in a sheriff's deed to the county records generally for a de- 
scription of land conveyed by the sheriff renders the deed void for uncer- a 
tainty ; the reference to the records for description and identification must = 
be limited to the conveyances mentioned in the deed. Brown v. Chambers, 
131. 
a 2. As between private parties to a deed, the presumption will be indulged 
that some interest should pass ; no such presumption can be indulged in favor 
3 of a sheriff's deed. If, from the description contained in a sheriff’s deed, or 
4 if from deeds or instruments specifically referred to in the sheriff's deed, the 
; land can be identified with reasonable certainty, the description is sufficient, 
(Solomon v. Breazeal, 27 Ga., 200; Wilson v. Smith, 50 Tex., 369, and Kingston 
v. Pickins, 46 Tex., 101, reviewed.) Id. 
8. In a suit to recover land, in which the plaintiff, after setting out his a 
own titie, set forth that the claim of defendant was based on a sheriff's a 
d deed, which was attacked for fraud and its cancellation prayed for, the 
f sheriff's deed was objected to as evidence. Held: 
: (1) That the fact that there was a variance between the parties to the 
cause, as they were designated in the execution, and the judgment on 
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y which it issued, was not sufficient to exclude the deed based on the sale ay 
under execution, it appearing that the cause was in its progress sometimes ot 
docketed as it appeared in the judgment, and sometimes as recited in the . | 
execution. | ; 


(2) The fact that the execution was levied by one sheriff and the deed re- 
cited that it had been levied by the maker thereof (who succeeded him in s 
office), offered no valid objection to the deed. Haskins v. Wallet, 213. 4 

4. Held, that the refusal to charge that ten years would bar a suit to can- 
cel a sheriff's deed was error, in a case where the point was fairly raised by 
pleading. Id. 


SHERIFF'S SALE. See Forcep SALE, 1, 2. 
SLANDER. See LIBEL. 


SOCIAL CLUBS. 
1. Where an individual has a right given by statute to be a member 
of a society created by statute, the courts will interfere to protect that a 
right, regardless of the question of property. (Citing The People v. Medi- oj 
cal Society, 32 N. Y., 187.) Manning v. San Antonio Club, 166. | 
2. Clubs or societies, whether religious, literary or social, have a right to a 
make their own rules regarding the admission and exclusion of their mem- at 
bers; such rules are articles of agreement to which all who become members ' 
are parties. Id. ei 
8. The fact that a social club is incorporated can in no respect affect its e i 
right to regulate the admission and expulsion of members, unless there be - | 
something in the by-laws to control it. Jd. ; 
4. An incorporated society, organized for literary purposes, but having 
neither capital stock nor corporate property, adopted the following by-law: 
** Any member shall forfeit his membership to the club whose conduct shall 
be pronounced by a vote of the majority of the board of directors present 
at a meeting to have endangered the welfare, interest or character of the 
club.” Under that by-law a member was expelled. Held, that in the ab- 
sence of a by-law requiring the member to be notified of the fact that be 
was to be tried, the action of the directors, though without notice, will not 
be revised by the courts, Id. 
















SOCIAL CLUBS — continued. 

5. The rights of a member of such a club are not such as come within 
the meaning of sec. 19 of the Bill of Rights. Id. 

6. When parties form voluntary associations for social or literary pur- 
poses, and adopt rules by which to regulate their conduct and measure their 
rights, such rules must govern, and the Bill of Rights cannot be looked to for 
the purpose of nullifying their voluntary compact. Id, 


SPECIAL ASSESSMENTS. See Streets, 1-17. 


STATEMENT OF FACTS. 


1. The necessity for obtaining an order of record in term time, for the 
approval and filing of astatement of facts after the adjournment of the term, 
again announced. Chance v. East Tex. R’y Co., 152. 

2. On an appeal from the county court to the district court, and an appeal 
from the judgment of the district court to the supreme court, there being 
no statement of facts, nothing will be presumed to have been proved by ap- 
pellant except that which appears in the transcript sent from the county 
court, and what may be recited in the judgment of the district court. Elwell 
v. Universalist Church, 220. 

3. When in trespass to try title judgment was rendered in the court below 
against the defendants, the contest involving, the location of a dividing line 
between adjoining surveys claimed by the respective parties, and the state- 
ment of facts was so meager that no basis for a conclusion as to which party 
was entitled to the disputed strip could be found, the case was reversed. 
Werlan v. Schollett, 227. 


STATUTE OF FRAUDS. 

1. A contract that the expenses incurred by parties as co-plaintiffs in a 
suit to recover certain lands were to be refunded when the suit was decided, 
and the lands recovered in it partitioned among the plaintiffs, is not such an 
agreement as is required by the statute of frauds to be in writing. (Thou- 
venin v. Lea, 26 Tex., 612.) Gonzales v. Chartier, 36. 

2. Although the contract be one that comes within the statute of frauds, 
the pleading that declares upon it need not allege the agreement to have 
been in writing, such being matter of proof and not of demurrer. Citing 
Cross v. Everts, 28 Tex., 523. Id. 

8. A. sold to B. and C. a printing press, and received in payment the note 
sued on, which was made by B. and C., and secured by a chattel mortgage 
on the press. C. sold his interest to B. Afterwards B. sold a half interest 
to D., who assumed one-half the liabilities of the concern, which included 
the note sued on. D. sold his interest to E. and F., they assuming half 
the liabilities. They then bought out the interest of B., paying him $25, 
and agreeing in writing, signed by E. only, to ‘‘ Assume all the liabilities, 
fulfil all the contracts, and collect all the assets due, or that may become 
due.” Held: 

(1) That though A. was not in fact privy to the agreement by which E. 
and F, assumed the liabilities of B., yet he might recover a debt from them 
by suit on the agreement in which they had promised, for a valuable con- 
sideration, to pay to him a debt originally due to him only from B., to whom 
the promise was made. (Citing McCown v. Schrimpf, 21 Tex., 27; Barker v. 
Bucklin, 2 Denio, 45, and other cases.) 

(2) That an action might be maintained against E. and F., not only to 
foreclose the mortgage lien, but also to recover the debt due to A. by a per- 
sonal judgment against them. 

(3) That the sum due A. from E. and F. was the sum assumed by E. and F., 
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STATUTE OF FRAUDS — continued. 


less the amount due others holding claims assumed along with A.’s by the 
contract to which they were parties, and under which they took the prop- 
erty that constituted the consideration for the promise. 

(4) That stfch a promise is not embraced by the statute of frauds, the rule 
being, that whenever the defendant’s promise is in effect to pay his own 
debt to the plaintiff, though that of another be incidentally discharged, yet 
the promise need not be in writing. (Citing Browne on Statute of Frauds.) 
Spann v. Cochran, 240. 


STATUTES. See Execution, 3. HusBAND AND WIFE, 7. LIMITATIONS, 12, 


PRACTICE IN District Court, 7. RatLRoaps, 8, 9. TAXATION, 7, 8, 

1. In the construction of a statute it is sometimes necessary to consider 
and ascertain the meaning of a word used therein, by seeing the evident 
meaning of other words used in the same connection, and thus obtain aid in 
arriving at the legislative intent. Bear Bros. v. Marz, 298, 

2. Provisos in an act must be construed strictly, so as to allow them to 
take no case out of the enacting clause which does not fall within its terms, 
Collins v. Warren, 311. 

8. In the contruction of a law the whole law must be considered to- 
gether, in order that from it as a whole the legislative intent may be ar- 
rived at; and that construction must be adopted which will, if possible, 
give effect to every provision. Lufkin v. City of Galveston, 437. 

4. Thus, if in one section of a law a general rule is prescribed, which 
without qualification would embrace an entire class of subjects, and in an- 
other section a different rule is prescribed for particular subjects of the 
same class, the Jatter must be construed as excepted out of the operation of 
the general rule. (Following Warren v. Shuman, 5 Tex., 441.) Jd. 

5. Statutes in pari materia should be so construed as to preserve all their 
provisions, though apparently in conflict, rather than that one should be 
held destructive of another. Duncan v. Taylor, 645. 


STIPULATED DAMAGES. See Damaaes, 6-8. 
STOPPAGE IN TRANSITU. 


1. In an action involving among other things the right of stoppage in 
transitu, the vendor claiming that the right existed and had been properly 
exercised, sustaining it alone by evidence that after the sale and shipment 
of the goods he had learned that a deed of trust had been given on them 
to secure the debt of another, held, that the evidence of itself was not suffi- 
cient to show that the seller learned of the insolvency of the purchaser 
after shipment of the goods. H. & T. C. R’y Co. v. Poole, 246. 


STREET RAILWAYS. 


1, A street railway company cannot be incorporated by special act of the 
legislature, and the legislature cannot by general law confer on a street rail- 
way corporation the right to establish its road-bed on any street without 
the consent of the local municipal authorities. Const., art. 3, sec, 56; 
Const., art. 10, sec. 7. G. C. R’'y Co. v. G. C. S. R’y Co., 529. 

2. The consent by a city council that a street railway company may 
occupy a street with its road is not a grant in the nature, and having the 
elements and consequences, of a contract, and which can only be forfeited 
by judicial procedure. It is but a license, which may be withdrawn at any 
time before it is acted on by the company. If, under such license, a road 
be built, and be afterwards abandoned, the right to occupy may be con- 
ferred by the city on another company without first procuring a judicial 
decree of forfeiture against the company that first procured the license, Id, 
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STREET RAILWAYS — continued. 


3. No opinion expressed as to the effect of a clause in the charter of a 


street railroad company authorizing it to engage in the purchase and sale of 
land. Id. 


STREETS. See Damages, 18-20. RarLroaps, 10, 11. 


1. Power was lawfully conferred upon the city of Houston to cause its 
streets to be improved by imposing a part of the cost thereof upon the prop- 
erty abutting thereon by frontage. Special Laws of 1883, p. 17. Taylor v. 
Boyd, 533. 

2. No other notice than that required by the charter of the city need be 
given to the property owners in said city when the assessment is made for 
such improvements. Jd. 

38. Whenever the cost of improvements in said city, made under the 
twenty-third section of the charter, shall exceed $1,000, the provisions of 
section 40 of the charter are applicable and must be complied with. Id. 

4. The owner of a certificate issued for work done in the improvement of 
a street in Houston, when such certificate has been issued in accordance 
with the provisions contained in the city charter may maintain an action 
thereon against the owner of the property abutting the street improved, as 
fully as the city might have done had the work been done under its own 
direction and management. Id. 

5. There is nothing in the constitution of the state which prohibits the 
levy of a street improvement tax by the city of Houston on the owner of 
several lots liable therefor in gross, instead of assessing it separately against 
each lot. Id. 

6. Section V, art. XI, of the constitution has reference to such taxes as 
are annually collected for the ordinary purposes of municipal government, 
and based on an estimate of the value of the entire taxable property in a 
city; that article of the constitution has no application to assessments on 
property holders for local improvements adjoining their property and au- 
thorized by charter. Id. 

7. The words ‘‘ tax,” ‘‘taxes” and “taxation,” as used in the constitu- 
tion, without some qualifying word in reference to property, apply to ad 
valorem taxes. Those words when found in article II refer to such taxa- 
tion as the rule of equality and uniformity can, under well settled and 
long recognized rules, be applied to. Id, 

8. Taxes for local improvements in a city, usually termed ‘“ assess- 
ments,” are not subject to the rule requiring equality and uniformity. (Fol- 
lowing Roundtree v. City of Galveston, 42 Tex., 626.) Id, 

9. There is in Texas no limit imposed on the legislature as to the amount 
it may authorize a municipal government to impose by way of assessment 
on property holders, for local improvements within a city. Id, 

10. in a suit upon a street improvement certificate, issued for local 
improvements in the city of Houston, if the certificate is regular upon its 
face and it contains all the requisites prescribed in the city charter, it is 
prima facie evidence of every fact necessary to be proved to enable the 
holder to recover against the owner whose property is liable for its pay- 
ment. (Following City v. Hardy, 35 Mo., 264; City v. Armstrong, 38 Mo., 
83, and City v. Coons, 37 Mo., 48.) Id, 

11. The decision heretofore made, to the effect that the legislature may 
legally empower a city to impose on the owner of a lot abutting on a street 
one-third of the cost of improving the street in front of it, followed. (Cit- 
ing Roundtree v. City of Galveston, 42 Tex., 618; Allen v. City of Galves- 
ton, 51 Tex,, 302, reviewed.) Adams v. Fisher, 651. 
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STREETS — continued. , 

12.. In view of former decisions in this state, the question is no longer 4 q 
open as to the power of the legislature to authorize a city to compel the 
owner of a lot abutting on a street to defray a portion of the expense of 
improving the street, by assessment on the property; and this applies also to 
paving thestreet. Thesame ‘police power,” a power loosely defined and 
of uncertain limits, which would authorize a local assessment for a pave- 
ment, would seem to authorize it for the street. Id. 1 

18. It was not made a prerequisite by the charter of the city of Gal- K 4 
veston, to the passage of an ordinance for paving a street, that the citizen 
or abutting owner should be either actually or constructively notified of 
the intention of the city council to pass an ordinance for that purpose (fol- 
lowing City of Galveston v. Heard, 54 Tex., 429), and no such notice is re- 
quired. (Following the rule laid down in Dillon on Mun. Corp., 803, and 
Finnell v. Kates, 19 Ohio St., 406.) Jd. 

14, If the charter of the city had required notice to be given to the 
owners of abutting property before fixing an assessment thereon for street 
improvements in frong of it, and no notice had been given, the assessment 
would be void. But when a charter was granted by the legislature after 
decisions of the supreme court holding that notice, not being required by 
the old charter, was not necessary, and no notice was required by the new 
charter to be given the property holder before assessment, it was tantamount 
to a legislative declaration that notice was not necessary. Jd. 

15. The charter of the city of Galveston gave tothe property owner no voice 
in determining whether a street should be improved in front of his property, 
except as he might exercise it at the ballot-box in aiding to select members 
of the city council. Id. 

16. Section 128 of the eharter of the city of Galveston did not contem- 
plate that any report of the actual cost of the work of improving a street, 
which is to be paid for in part by local assessments, shall be made by the 
engineer until the entire work is completed, or that any assessment shall be 
made until the entire work then contemplated to be done on the street is 
completed. Id. 

17. Unless notice is given after a valid assessment to the property owner 
that the assessment is due, and of the time within which it is payable, in 
accordance with the charter and ordinances of the city of Galveston, no 
levy or sale of property subject to the assessment can be legally made, Jd, 

STRIKING OUT INDORSEMENT. See NEGOTIABLE PAPER, 4, 
SUBROGATION. See Fire INSURANCE, 5. 
SUPPLEMENTAL PETITION. See PLEaptNa, 14. 


SURETY. See Country TREASURER, 1-3. HUSBAND AND WIF8, 3. TRIAL OF 
RIGHT OF PROPERTY, 2. 
1, When the issuance of an execution creates no lien on the debtor's 
property, the mere fact that the execution is held up by the creditor, 
unless it be so done in pursuance of a valid and binding agreement with the 
principal debtor, will not release the surety. (Citing Crawford v. Gaulden, 
33 Ga., 173; Jerauld v. Trippet, 62 Ind., 122, and other cases.) Brown v. : 
Chambers, 131. ry 
2. The surety on a bond executed in the course of judicial proceedings, 
and on which a judgment of forfeiture has been rendered, cannot enjoin an 
execution issued under the judgment of forfeiture for causes which he 
might with due diligence have known and pleaded to the suit in which the 
judgment was obtained, and which his negligence prevented him from 
t presenting at the proper time. Clegg v. Darragh, 357. 
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SURETY — continued. 


8. The surety on a clairh bond, after judgment of forfeiture, sought to 
enjoin the execution on the ground that the principal (which was a corpo- 
ration) never executed the bond, but that its name was signed thereto with- 
out authority. The surety made’ no effort for eight months to ascertain 
whether the attorney who assumed to represent the principal had author- 
ity ; his co-surety was dead; the residence of the corporation was in a dis- 
tant state, and the surety took no steps to defend against proceedings on 
the bond. Held, that he was not entitled to injunction. Id. 

4. In such a proceeding by injunction, the sheriff and the executrix of 
a co-surety being parties defendant, it was proper on a dissolution of the 
injunction to dismiss the suit, no question being raised as to the ability of 
the estate of the deceased co-surety to make contribution, and no applica- 
tion being made to continue the cause as an original proceeding against the 
co-surety for contribution. Id, 


SURPLUSAGE. See CITATION, 1, 


SURVEYORS. 


1, In a suit to compel a surveyor to make a survey and return the field 
notes thereof to the general land office, all who are known to assert claim to 
the land are proper parties. Texas Mexican R’y Co. v. Locke, 623. 

2, The venue of a suit against a surveyor to compel the performance 
of an official duty is in the county of the surveyor’s residence. Id. 

8. The fact that others who are made parties defendant assert an ad- 
verse interest in the land will not constitute the proceeding such a suit in- 
volving title to land as to require or authorize its institution in the county 
where the land is situate. Id. 

4. Deputy surveyors in unorganized counties attached to surveying 
districts are but aids to the district surveyor as such; it was not the pur- 
pose of the legislature in providing for their appointment to make them 
independent of the district surveyor, nor does their appointment relieve 
him from the duty of making surveys in such unorganized counties. Jd. 

5. See statement of this case for allegations in a petition for mandamus 
to compel a surveyor to make a survey, held sufficient. Id. 


TAXATION. See LIMITATION, 9. 


1, Sec. 1, art. 8, of the state constitution, which enumerates certain prop- 
erty which is exempt from taxation, cannot be construed to subject all 
property not specified to taxation ; that section simply indicates the character 
of things and the uses to which they must be appropriated in order to entitle 
them to the exemption. Galveston Wharf Co. v. Galveston, 14. 

2. In the absence of any statute controlling the subject, such property as 
a municipal corporation owns and uses for a public purpose is not affected 
by general laws regulating taxation. (Citing many cases, for which see 
opinion.) Jd. 

8. The city of Galveston owns such a beneficial interest in the prop- 
erty of the Galveston Wharf Company, and of the dividends to arise 
from its use, as renders it improper for the city to-impose taxes which 
would ordinarily deprive the city of a part of the dividends of the com- 
pany which it is entitled to receive. Id. 

4, The two-thirds interest owned by the wharf company is subject to 
state and municipal taxation. Id, 

5. The rights of the city of Galveston and of the wharf company, in re- 
spect to dividends, resulting from the fact that the interest of one is taxa- 
ble, and that of the other is not, must be adjusted as would the rights of 
Vou, LXIII — 52 
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TAXATION — continued. 


persons holding shares of stock in other corporations, except that the city 
cannot diminish the dividends by the imposition of a tax in its own favor, 
not authorized by law. Id. 

6. An injunction properly issued to restrain the city of Galveston from 
collecting taxes on its interest in the property of the Galveston Wharf Com- 
pany. Id, 

7. Construing the amended section 9 of art. 8 of the state constitution, 
and section 5 of art. 11, the conclusion is announced that cities of ten thou- 
sand inhabitants are to be exempted from the maximum limit prescribed 
for municipal governments as a class, and may levy ad valorem taxes to the 
extent of two and one-half per cent. on the hundred dollars’ valuation, 
when so authorized by the legislature. Lufkin v. City of Galveston, 437, 

8. The city of Galveston has authority to levy an annual tax of seven 
cents on the one hundred dollars’ valuation, to provide an emergency fund, 
Id. 

9. There is nothing in the constitution of the state which prohibits the 
levy of a street improvement tax by the city of Houston on the owner of 
several lots liable therefor in gross, instead of assessing it separately against 
each lot. Taylor v. Boyd, 533. 

10. Section V, art. XI, of the constitution has reference to such taxes as 
are annually collected for the ordinary purposes of municipal government, 
and based on an estimate of the value of the entire taxable property in a 
city ; that article of the constitution has no application to assessments on 
property holders for local improvements adjoining their property and au- 
thorized by charter. Jd. 

11, The words “tax,” “‘taxes” and “taxation,” as used in the constitu- 
tion, without some qualifying word in reference to property, apply to ad 
valorem taxes. Those words when found in article II refer to such taxa- 
tion as the rule of equality and uniformity can, under well settled and long 
recognized rules, be applied to. Id. 

12. Taxes for local improvements in a city, usually termed ‘‘ assessments,” 
are not subject to the rule requiring equality and uniformity. (Following 
Roundtree v, City of Galveston, 42 Tex., 626.) Id. 

13. There is in Texas no limit imposed on the legislature as to the amount 
it may authorize a municipal government to impose by way of assessment 
on property holders, for local improvements within a city. Id. 


TAX SALE. See Srreets, 17. 
TAX TITLES. See EASEMENT, 1. LimraTIons, 1. 
TELEGRAPH COMPANIES. 


1. A contract made between the sender and telegraph company contained 
the provision that ‘‘ the company will not be liable for damages in any case 
where the claim is not presented in writing within sixty days after sending 
the message.” Held, that an agreement of this character violates no rule 
based on public policy, being reasonable and obligatory. (Following Young 
v. Tel. Co., 65 N. Y., 163; Tel. Co. v. Pells & Roy, 2 Tex. L. Rev., 247, and 
other cases.) Western Union Tel. Co. v. Rains, 27. : 

2. A telegraph operator does not sustain such relation to the company as 
to constitute him its representative in reference to passing upon the subject- 
matter of a claim, its allowance or payment. (Young v. Tel. Co., 65 N. Y., 
168.) Id. 

3. A telegraph operator, not being an agent of the telegraph company in 
regard to claims against it, any declarations made by him as to what the 
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TELEGRAPH COMPANIES — continued. 
company would or would not do could not amount to a waiver of anything. 
fig required by the written contract. Id. 

. 4. See opinion for such a state of facts as will relieve the telegraph com- 
pany from liability to a party for expenses incurred by him in sending a 
message. Id, 

5. Telegraph companies, in the absence of special contract regulating their 

liability, are not held to insure the safe and accurate transmission and de- 
livery of telegraph messages. They must use such care and diligence as is 
reasonably adequate to the faithful discharge of the duty. (Following 
Womack v, W. U. Tel. Co., 58 Tex., 176, and other cases cited in opinion.) 
W. U. Tel. Co. v. Edsall,.668. 
j 6. Whether there is, in any case, culpable negligence in altering the terms 
of a message in its delivery is a question of fact to be determined by evidence ; 
though when a message is shown to have been transmitted and delivered, 
changed from the words in which it was received, the company is prima 
facie negligent, and must show by evidence the circumstances of excuse or 
justification. Id. 

7. When one writes a message on a blank form furnished by a telegraph 
company, which contains printed stipulations governing and limiting the lia- 
bility of the company, and does not dissent from the conditions, he will, in 
the absence of fraud, be estopped from denying the binding force of such 
; stipulations. He cannot show that he did not read or understand them. Jd. 
| 8. One desiring to be met by his horses, and dog named ‘‘ Shep,” at Buffalo 
Springs, procured the telegraph operator at Gainesville to write and send 
a message to accomplish that object. The message as intended would 
have read thus: 





OF RIT LE PTI ITS 








+ aha Saami “ 


** GAINESVILLE, 1-20, 1882. 
** To Joel Butler, Throckmorton, Texas (Mail Ft. Griffin, Tex.): 

‘*Meet me immediately with two horses and Shep. 

*R. 8. EDSALL.” 

The word ‘‘sheep” was written for ‘‘Shep,” which was the name of the 
sender’s dog, and being thus written by the operator, the message was signed 

by the sender and sent over the wires. Edsall owneda flock of twenty-five 
‘| hundred sheep under Butler’s care, who started with his flock in mid-winter 
on receipt of the message to meet their owner, whereby great loss resulted 
from their death, etc. Ina suit by the sender of the message against the 

company, held: 

(1) The operator, having written the message at the sender’s request, 
which was signed by the sender, was, as to that message and in its preparation, 
the agent of the plaintiff. 

(2) That if the facts had been such as to render the company liable, the 
loss resulting to the ranch sheep from being driven to and from Buffalo 
Springs in compliance with the telegram would, as a general rule, be recover- 
able. Id, 


TENANTS. See INNOCENT PURCHASER, 1-4. 


TENANTS IN COMMON. See HusBanpD AnD WIFE, 1, 2. 
1. No limitation will run in favor of a tenant in common in possession 
against his co-tenant until after notice that the possession is adverse is 
brought home to him. Moody v. Butler, 210. 


TENDER OF ISSUE. See TRIAL oF RIGHT OF PROPERTY, 1, 


TOWN LOTS. See HomesTeap, 4. 
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TRANSFER OF CAUSES. 

1, When a cause has been transferred by order of the county court from 
its jurisdiction to that of the district court, and the defendant appears, de- 
mands a jury, and agrees that the cause may be set down for trial, he can- 
not afterwards be heard in limine to question the regularity of the transfer 
of the cause. Marx v. Heidenheimer, 304. 

2, A defendant once brought properly into court by citation is chargeable 
with notice of all orders made by the court regarding the cause, including its 
transfer to another court on account of the disqualification of a county 
judge to try it. Perkins v. Wood, 396. 

8. In a cause thus transferred to the district court the plaintiff may amend 
amplifying the grounds for his relief, when he seeks no new relief, without 
giving notice of the amendment to the defendant. Jd. 


TRESPASS. See DamMaGeEs, 11. OWNERSHIP. PLEADING, 22. f 
F ' 1. A naked trespasser who erects on the land fixtures which constitute a 
part of the realty, and who afterwards removes them without the consent 
of the land-owner, is liable in damages for their value. H., E. & W. Tea, 

R’y Co. v. Adams, 200. 


TRESPASS TO TRY TITLE. See STATEMENT OF FACctTs, 3. 

1. When in trespass to try title a party desires to know in advance of trial 
the muniments of title relied on by the adverse party, he may call for an ab- 
stract of his title. A preliminary inquiry by the court into his sources of 
title, and an order requiring him to elect which of two sources of title he 
would rely on, was held error. Hammond v. Connolly, 62. 

2. A party to a suit involving title to land, who has filed an affidavit im- ‘ 
peaching a deed filed by his adversary as a forgery, may. if satisfied of its ‘. 
genuineness afterwards, withdraw his affidavit; nor would he be thereby 
precluded from afterwards asserting any right he might have under such 
deed. Id. 

8. An action of trespass to try title to certain lots, bought at a sale for 
taxes due on them, was against persons holding them under claim of right. 
The defendants pleaded the ten years’ statute of limitation. Held: 

(1) That if the tax deed was valid,:and any title passed, it was only such 
as the real owner of the land had at the time of the sale. 

(2) That such a purchaser stands in relation to persons in possession under 

_ claim of right, but with no title, just as the real owner would stand had 
there been no sale. 7 

(3) That if there had been no tax sale, and the suit had been instituted by ; 
the real owner at the time it was, if his right of action would have been 
barred by the statute of limitation, so would that of the purchaser at tax 
sale, or those holding under him. Jordan v. Higgins, 150. 


TRIAL BY JURY. See Jury Fer. 


TRIAL OF RIGHT OF PROPERTY. 

1. In a suit for the trial of the right of property subject to attachment, if 
the attaching creditor sets up the fact that the property levied on was the 
property of his attached debtor, who was insolvent, and who had no other 
property subject to levy, and that he had fraudulently transferred the same 
to claimants, this is a sufficient tender of issue under Revised Statutes, arts. 
4833, 4834. McKinnon v. Reliance L. Co., 30. : 

2. The statutes in force in 1877 provided that, when property was claimed 
by a third party, which was seized under execution, and when the execution 
was levied in the county in which the judgment was rendered, the claim 
and bond should be returned into ‘the court from which the execution 
issued, and this without reference to value. In March, 1877, personal prop- 






OT no ee 


aii gations BE aaa Oe 


eye. 
id 











































CC A ERE " 













InDEX. 





TRIAL OF RIGHT OF PROPERTY —continued. 
erty of less value than $200 was seized under execution, and a claim and 
claimant’s bond were filed to try the right to property, and were returned 
to the county court from which execution issued. Issues were there made 
up, and the case was continued until May, 1878, when it was dismissed, for 
want of jurisdiction, by the administrator of the claimant, and the claim 
was not afterwards prosecuted. In May, 1882, suit was brought against 
the securities on the claimant’s bond, and the defendants pleaded limitation. 
Held: 

(1) It is not clear where jurisdiction of cases for trial of right of property 
existed after the adoption of the present constitution, and before the adop- 
tion of the Revised Civil Statutes. 

(2) Under the Revised Statutes (R. S., 4831) the justice’s court alone had 
jurisdiction. 

(3) The statute of limitations could not begin to run until suit could legally 
have been brought on the bond. Nosubsequent action of the claimant could 
make a cause of action relate back to the date of the bond. 

(4) It was the duty of the officer to return the papers to the proper court, 
and his failure could not defeat the claimant’s right. 

(5) The condition of the bond was, ‘‘in case he fails to establish his right 
to such property he shall return the same to the officer making such levy.” 
The failure to return the papers to the proper court did not create a breach 
of the bond; but when the claimant procured a dismissal of the cause for 
the want of jurisdiction in the court, it was his duty to see that they were 
filed in the proper court, and limitation began to run against the claimant 
and his securities from and after the first term of a court thereafter in which 
the papers should have been filed. The failure to so file them operated an 
abandonment of the claim, and a cause of action existed on the bond only 
from that time. 

(6) In an action on the bond the sureties were estopped from asserting 
that the property belonged to their principal, who had thus abandoned all 
claim thereto. Zurcher v. Krohne, 118. 


TRUST DEED. See Deep or Trust. HvusBanp AND WIFE, 3. 


TRUSTS. 

1. No lapse of time will bar the cestui que trust from enforcing a result- 
ing trust, so long as the trust relation is admitted, and there is no adverse 
holding by the trustee ur those claiming under him. Cole v. Noble, 482. 

2. In constructive trusts the rule is different. There limitation runs from 
the time at which the cestui que trust could have indicated his right, by ac- 
tion, or otherwise. Jd. 


VARIANCE. See Forcep SALE, 2. 

1. When in the petition for sequestration the property was described as 
‘**sixteen hundred and forty-six head of sheep, known as the Du Bose 
sheep,” and the writ which issued thereon required the seizure of the Du 
Bose flock of sheep, computed to number twenty-four hundred head, it was 
held that the variance was fatal. Woessner v. Fly, 198. 


VENDOR AND VENDEE. See VENDoR's LIEN. 

1. Where the vendor of land, taking in part payment of the purchase 
money negotiable notes represented by the holder as valid, did not rely upon 
such statements, but, before receiving them, inquired of the maker as to 
their validity, any statement made by the vendee in regard to their validity 
could not be considered fraudulent. Nor would the vendor's lien that 
had been waived on account of such statement be revived. Cresap v. 
Manor, 485. 
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VENDOR’S LIEN. 


1, Though promissory notes recite upon their face that they were given 
for the purchase money of land, and the deed executed by the payee recites 
the dates at which unpaid purchase money was due, corresponding with 
the dates of payment provided for by the notes, yet if neither the deed 
nor notes reserve a lien to secure the deferred payments, and the deed is on 
its face a deed of warranty, the contract is executed, the absolute ttle 
passes, and an implied lien on the land only exists. (Following Hale ». 
Baker, 60 Tex., 217; Webster v. Mann, 52 Tex., 416, and other cases referred 
to in the opizion.) Ransom v. Brown, 188. 

2. In such a case the vendor, having parted with title, cannot resume it if 
the purchase money be not paid; his remedy is on his debt, and to fore- 
close his implied lien. If, however, the lien be reserved in the deed, the 
vendor has his election either to foreclose his lien, disaffirm the contract 
after default, assert his superior title and sue for the recovery of the land, 
or convey it to another; the latter remedy being his only available one (if 
he can find a purchaser) after the notes are barred by limitation. Jd. 

3. In a suit to recover a sum of money specified in notes signed by the 
wife alone, it was alleged by the plaintiff that they were made, or agreed to 
be made, by husband and wife, to secure purchase money for land sold, and 
had been transferred by the plaintiff to a third party, for whose use, as per 
agreement with him when the transfer of the notes was made, suit was to 
be brought by plaintiff. It was charged that the failure of the husband to 
join in the notes was fraudulent, and prayer was made for enforcement, on 
the land conveyed, of the payment intended to be secured by the notes, by 
foreclosing the lien. Held, that since the petition did not disclose that the 
party to whom the notes were transferred had any other interest in the suit 
than as transferee of the notes, the suit could be maintained by the vendor 
of the land, and a judgment rendered in his favor, foreclosing the lien on 
the land, without regard to the party for whose use the suit was originally 
brought. Matlock v. Glover, 231. 

4. The husband and wife negotiating for the purchase of land, madea 
cash payment thereon, and agreed with the vendor that the wife alone 
should execute a promissory note for the deferred payment, all parties being 
ignorant of the fact that the husband should have signed it. Held, that in 
a suit to enforce the payment of the amount which should have been evi- 
denced by the wife’s note, and for this purpose to foreclose a lien on the land 
for unpaid purchase money, a court of equity would afford relief, and decree 
the sale of the land. Jd. 

5. A sold land to B., and took in payment money and negotiable notes 
made to B. by C., secured by a vendor’s lien on C.’s land, but reserved no 
lien on the land sold. Held: 

(1) That when the vendor of realty secures the purchase money, not by @ 
vendor’s lien reserved on the land but by separate and distinct securities, he 
waives thereby his lien. 

(2) That the burden of proof was upon him who maintained that the 
vendor’s lien was not waived to establish that fact by appropriate evi- 
dence. 

(3) That independent of any express waiver on the part of the vendor the 
law presumed that it was waived, and some affirmative action was required 
on his part to show that in addition to his other securities he still relied on 
his vendor's lien. 

(4) The acceptance by the vendor of the terms of the vendee, amounting 
to a waiver of the vendor's lien, was not such affirmative action on his part 
as was required to reserve the lien, and no secret reservation of the lien by 












INDEX. 








































VENDOR’S LIEN — continued, 
the vendor, to be otherwise understood by the vendee, is valid. Cresap v. 
Manor, 485. 

6. Where the vendor of land, taking in part payment of the purchase 
money negotiable notes represented by the holder as valid, did not rely upon 
such statements, but, before receiving them, inquired of the maker as to 
their validity, any statement made by the vendee in regard to their validity 
could not be considered fraudulent. Nor would the vendor’s lien that had 
been waived on account of such statement be revived. Id. 


VENUE. 

1. The ‘‘ cause of action,” as those words are used in the statute regard- 
ing venue (R. S., art. 1198, subd. 21), consists not only of the right which 
plaintiff has, but of the injury thereto; thus, when there is a breach of con- 
tract which by its terms was to have been performed in any particular 

county, a cause of action arose there, and the defendant can be sued there. 
; H. & T.C. R’y Co. v. Hill, 381. 

2. The venue of a suit against a surveyor to compel the performance of 
an official duty is in the county of the surveyor’s residence, Texas Mexican 
4 R’y Co. v. Locke, 623. 


> 8. The fact that others who are made parties defendant assert an adverse 
7 interest in the land will not constitute the proceeding such a suit involving 
+ title to land as to require or authorize its institution in the county where 


the land is situate. Id. 

! 4. A libel is circulated wherever the paper containing the libelous matter 
; is sold or distributed. The fact that the libel may have been perpetrated by 
i. a publication or circulation of it in one county does not render it less a 
crime to circulate the paper containing the libelous article in other counties, 
It results that under article 1198, Revised Statutes (Ex. 8), a suit may be 
brought for damages for libel in any county in Texas in which the paper 
containing the libelous statement is circulated. Belo v. Wren, 686. 








VERDICT. See PRACTICE IN SUPREME CouRT, 1, 2. 

1. Although two verdicts were found by the jury, that only will be con- 
sidered as the proper verdict upon which the judgment is based; nor is it 
necessary that the verdict be incorporated in the judgment, with or without 
the signature of the foreman of the jury attached thereto. McKinnon v. 
Reliance L. Co., 30. 


VESTED RIGHT. See LAND TITLEs, 1. 


a VOLUNTARY ASSOCIATIONS. See SocraL CLUBS, 
VOLUNTEER SERVANT, See NEGLIGENCE, 7. 
UNRECORDED TITLE. See INNocENT PURCHASER, 3. 
WAIVER. See TeLeGRaPH CoMPANIES, 3. VENDOR’s LIEN, 5, 6, 
WEIGHT OF EVIDENCE, See CHarag, 5, 


WHARVES. 
1. The fact that compensation is received for the use of a wharf across 
which the commerce of a country passes does not divest it of its public char- 
acter. Galveston Wharf Co. v. Galveston, 14, 


WITNESSES. See IMPEACHING WITNESSES. 
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WRIT OF ERROR. 
1, A judgment dismissing an appeal for want of a sufficient appeal bond ig 
a final disposition of the case by the court rendering it, and can be revised, 
by a superior court having supervisory power over its proceedings, by meang © 
of an appeal or writ of error. Ewing v. Cohen, 482. 


WRIT OF INQUIRY. See Houipays, 2. 

WRONGFUL ATTACHMENT. See ATTACHMENT, 8-15, 20. 
‘WRONGFUL LEVY. See Damaczs, 31, 32. Ownersurp, 1-4. 
WRONGFUL SEIZURE. See Damaces, 8, 4. 





